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TRINITY   TERM, 

IV  tax 
SEVENTEENTH  YEAR  OP  THE  REIGN  OF  VICTORIA. 


Ths  jtidoxs  who  usually  sat  or  bai7co  nr  this  tebh,  webe, — 

JiBTIS,  C.  J.,  MaULB,  J^  CbSSSWELL,  J.,  AND  CbOWDBH,  J. 

1854, 


Hills  v.  John  Hunt,  the  Younger,  Foreman  of  the 
Company  or  Fraternity  of  Free  Fishermen  and 
Dredgermen  of  the  Manor  and  Hundred  of  Faver- 
SHAH,  in  the  County  of  Kent. 

1  HIS  was  an  action  brought  by  the  plaintiff,— one  of  The  Favereham 
the  firee  fishermen  or  dredgermen  of  the  manor  and  hun-  _^  company 

in  the  nature  of 
a  pretcriptiTe  oorporation, — had  power  by  its  constitution  (confirmed  by  an  act  of  parlia- 
ment of  8  Vict,  c  lix)  at  certain  courts  called  water-courts  to  make  orders,  rules,  and  re- 
golations  for  the  government  and  management  of  the  company,  and  for  imposing  and  levy- 
ing fines  and  penalties  on  its  members  for  the  breach  or  non-observance  of  such  orders, 
roles,  and  regulations ;  and  also  to  appoint  a  foreman  and  a  jury  of  twelve  who  should  have 
the  management  and  regulation  of  the  fishery,  and  of  the  afiairsof  the  company. 

By  a  water-court  order  of  the  31st  of  July,  1790,  it  was  ordered,  amongst  other  things, 
**  that  all  sudi  tenants  [freemen  or  members  of  the  company]  as  have  boats  shall  work  for 
the  company  in  regulur  turn,  unUn  that  he  or  his  boat  shall  be  incapable  of  doing 
bueineee,  that  is  to  say,  each  man,  being  so  capable,  shall  succeed  him  who  worked  last,  as 
he  stands  in  the  company's  list."  And  by  a  subsequent  order  of  the  29th  of  July,  1797, 
reciting  the  order  of  the  Slst  of  July,  1790,  it  was  "  declared,  ordered,  and  decreed  that 
nothing  in  the  said  redted  orders,  or  either  of  them,  contained,  was  meant  or  intended  to 
deprive  or  binder,  or  shall  deprive  or  hinder,  the  foreman  and  jury  of  this  company,  or  the 
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IN   THE    COMMON   PLEAS^ 

1854.        drcd  of  Favcrsham,  in  the  county  of  Kent, — against  the 


Hells         Company  or  Fraternity  of  Free  Fishennen  and  Dredgcr- 
^,*-  men  of  Faversham, — who  were  sued  in  the  name  of  their 

Hunt. 

foreman,  the  nominal  defendant,  by  virtue  of  the  statute 

m^or  part  of  them  assembled  on  the  company's  afTairs,  from  exerdsing  at  all  times  their 
antient  and  aocostomcd  dis<Tetionary  powers  of  r^ulating  the  business  of  the  said  company, 
by  postponing  or  setting  aside  the  turn  of  any  of  the  tenants  of  this  manor  and  hun- 
dred, in  doing  any  business  of  the  said  company,  for  reasons  appearing  to  the  said  foreman 
and  jury,  or  the  major  part  of  them,  to  be  satisfactory,  expedient,  or  proper,  for  that  purpose.*' 

On  the  12th  of  July,  1852,  an  order  to  the  following  effect  was  made  by  the  foreman 
and  jury  : — "As  the  commencement  of  the  season  for  the  selling  of  oysters  is  drawing 
near,  in  order  to  provide' salesmen,  it  is  ordered  that  the  foreman  put  out  a  notice  for 
persons,  freemen  of  the  compuiy,  who  are  desirous  of  going  to  London  as  talesmen,  to  give 
in  their  names  to  him  or  any  one  of  the  jury  on  or  before  the  19th  instant ;  and  that  the 
jury  proceed  to  the  electing  of  such  on  or  as  soon  after  that  time  as  convenient.  And,  in 
order  that  the  company  may  be  provided  with  fitting  and  proper  vessels  to  take  the  oysters 
to  market,  it  is  ordered  that  notice  be  posted  at  the  usual  place,  to  require  those  freemen 
that  have  boats  fitting  and  proper,  to  give  notice  to  the  foreman  or  any  one  of  the  juiy  of 
their  intention  of  working  for  the  company." 

There  was  no  evidence  of  the  giving  of  such  notice  by  the  foreman  under  the  above  order ; 
but  the  plaintiff  had  notice  of  it  on  the  14th  of  July. 

On  the  19th,  a  further  order  was  made  by  the  foreman  and  jury,  as  follows : — **  It  is 
ordered  that  three  men  (naming  them)  go  to  Billingsgate,  as  salesmen.  The  following  are 
the  names  of  those  that  have  given  notice,  according  to  the  notice  of  the  13th  of  July,  of 
their  intention  of  carrying  oysters  for  the  company  (naming  the  men  and  their  boats) :  and 
it  is  ordered  that  the  above-named  boats  do  carry  the  oysters  to  Billingsgate  Market  and 
that  no  boats  be  allowed  to  take  a  turn  with  them  until  after  the  Z\st  of  October." 

The  plaintiff  not  having  given  notice  of  his  intention  to  carry  until  the  ISth  of  August, 
the  defendant,— acting  under  the  order  of  the  19th  of  July, — refrised  to  employ  him  and 
his  boat  until  after  the  31st  of  October. 

Before  the  year  1850,  the  practice  had  been,  that  the  foreman  and  jury  ascertuned, 
cither  by  notice  or  by  personal  application,  before  the  commencement  of  each  season,  who 
could  carry,  and  then  the  freemen,  after  they  had  ceased  to  be  employed  elsewhere,  gave 
notice,  and  came  in  after  standing  by  one  turn.  The  plaintiff,  himself  had,  however,  been 
excluded  in  the  year  1851,  by  reason  of  his  omission  to  give  notice  of  his  readiness. 

In  an  action  against  the  foreman  for  excluding  the  plaintiff  and  his  boat  from  turns  of 
carrying,  under  the  above  circumstances : — 

Held,  that  the  order  of  the  31st  of  July,  1790,  was  properly  alleged  in  the  declaration  as 
giving  the  freemen  having  boats  an  absolute  right  to  work  in  turn,  and  that  the  incapacity 
of  the  man  or  his  boat,  not  being  in  the  nature  of  a  qualification  or  limitation  of  the  righ^ 
need  not  be  noticed. 

The  defendant  justified  under  the  orders  of  the  12th  and  19th  of  July,  1852,  stating,  that, 
by  the  former,  those  frt^emen  who  intended  to  work  for  the  company  were  thereby  required 
to  give  notice  of  such  their  intention  on  or  before  the  19th  of  July ;  that  the  plaintiff 
omitted  to  give  such  notice ;  that,  by  the  order  of  the  19th,  notice  was  given  that  such 
only  of  the  freemen  as  had  given  notice  should  be  employed  in  carrying  oysters  for  the  com- 
pany, and  that  those  who  had  not  given  notice  should  be  excluded  untU  after  the  Slst  of 
October ;  and  that,  by  reason  of  the  last-mentioned  order  or  regulation,  the  defmdant»  as 
foreman,  refused  to  employ  the  plaintiff,  as  he  lawfully  might,  &c : — Held,  that  the  plea 
was  not  sustained  by  the  production  and  proof  of  the  order  above  set  forth ;  and  that  the 
plea  could  not  be  made  good  by  striking  out  the  order  of  the  12th  of  July. 

Qu<Bre,  whether  the  foreman  and  jury  had  power  to  make  the  order  of  the  19th  of  July, 
1852,  and  whether,  if  they  had,  it  was  a  reasonable  one, — the  notice  of  the  12th  giving  no 
intimation  of  the  time  at  which  the  freemen  were  required  to  give  notice  of  thdr  intention 
to  cany,  nor  informing  them  of  the  consequences  of  ^eir  omission  to  do  so  ? 

The  court  will  not  allow  a  special  case  to  be  amended,  by  raising  a  point  which  the 
parties  liave  not  raised  for  their  conaderation. 
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3  Vict.  c.  lix,  s.  7,  the  local  act  for  the  regulation  of  the        1854. 
company,  intituled  ''An  act  for  granting  certain  powers        iii^ 
to  the  Faversham  Oyster  Fishery  Company/' — to  recover        hunt, 
damages  for  not  employing  the  plaintiff  and  his  vessel  in 
carrying  oysters  to  BilUngsgate  Market,  London,  in  his 
i^ular  turn,  from  the  19th  of  August  to  the  81st  of 
October,  1852,  whereby  the  plaintiff  lost  several  voyages, 
and  the  gains  which  he  would  have  made  thereby. 

The  declaration  stated,  that,  long  before  and  at  the 
time  of  the  committing  of  the  grievances  thereinafter 
mentioned,  and  before  the  passing  of  the  said  statute,  the 
said  company  was,  and  from  time  whereof  &c.  had  been, 
a  company  in  the  nature  of  a  prescriptive  corporation, 
called  or  known  by  the  name  of  ''The  Company  or 
Fraternity  of  Free  Fishermen  and  Dredgermen  of  the 
Manor  and  Hundred  of  Faversham,  in  the  county  of 
Kent,''  and  had  carried  on  a  certain  oyster-fishery  in  the 
manor  and  hundred  of  Faversham,  in  the  said  county  of 
Kent,  and  the  arms  of  the  sea  adjoining  thereunto :  That, 
from  time  whereof  &c.,  the  freemen  or  members  of  the 
said  company  had  of  right  bred,  laid,  dredged  for,  caught, 
had,  and  taken,  and  still  of  right  ought  to  breed,  lay, 
dredge  for,  catch,  have,  and  take  oysters  and  oyster- 
l^^fm  ^.J..^^  .itJ  .he  ^  fi^, 
exclusive  of  aU  other  persons,  the  said  company  paying, 
in  consideration  thereof,  a  yearly  sum  of  23^.  4«f.  to  the 
lord  of  the  said  manor  and  hundred  of  Faversham  for 
the  time  being:  That  certaiu  courts,  called  "water- 
courts,"  had  from  time  whereof  &c.  been  held  before  the 
steward  of  the  said  manor  and  hundred,  at  which  courts 
the  members,  or  the  majority  of  the  members,  of  the  said 
company  or  fraternity  then  present  had,  during  all  the 
time  aforesaid,  made  orders  and  regulations  for  the 
government  and  management  of  the  said  company :  That, 
by  the  orders  and  regulations  of  the  said  company,  duly 
made  as  aforesaid,  for  the  purpose  of  regulating  the  rota- 
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1854.        tion  in  wluch  the  freemen  or  members  of  the  said  com- 

gjj^        pany  should  lay,  dredge  for,  catch,  have,  and  take  oys- 

V-  ters   and  oyster-brood  in  the  waters  aforesaid,  it  was 

HUITT. 

provided  that  all  the  freemen  or  members  of  the  said 
company  should  come  in  according  to  their  situation  on 
the  company's  lists ;  that  the  next  freeman  or  member 
on  the  said  several  lists  to  those  who  had  the  last  turn, 
should  be  employed  in  all  business  of  the  company^  so 
that  every  freeman  or  member  might  have  his  turn  rega- 
larly  in  rotation;  and  also  that  all  such  freemen  or 
members  as  should  have  boats^  should  work  for  the  said 
company  in  regular  turns,  unless  he  or  his  boat  should 
be  incapable  of  doing  the  business,  that  is  to  say,  each 
man,  being  so  capable,  should  succeed  him  who  worked 
last,  as  he  should  stand  in  the  company^s  list:  That, 
before  and  at  the  time  of  the  committing  by  the  said 
company  of  the  grievances  thereinafter  complained  of,  to 
wit,  on  the  19th  of  August,  1852,  the  plaintiff  was,  and 
from  thence  continually  hitherto  had  been,  one  of  the 
admitted  freemen  or  members  of  the  said  company,  and 
the  name  of  the  plaintiff  then  stood  next  on  the  list  of 
the  said  company,  and  it  was  then  his  turn  to  be  em- 
ployed with  his  said  boat  according  to  the  said  rule  or 
regulation  aforesaid ;  and  the  plaintiff,  by  reason  there- 
of, and  then  having  a  boat,  and  the  plaintiff  and  his 
boat  being  then  next  in  regular  turn  in  the  said  list  of 
the  said  company,  and  being  then  capable  of  doing  the 
work  of  the  said  company,  ought  of  right  to  have  been 
employed  in  his  regular  turn  among  the  freemen  or 
members  of  the  said  company,  in  doing  the  work  of  the 
said  company  with  his  said  boat  as  aforesaid,  and  to  have 
continued  m  such  employment  during  the  usual  and 
regular  duration  thereof,  to  wit,  for  the  space  of  six 
months :  Yet  the  said  company,  well  knoMdng  the  said 
premises,  but  intending  to  deprive  the  plaintiff  of  the 
exercise  of  bis  said  right  to  such  work  and  employment 
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with  his  said  boat^  in  his  said  regular  torn  as  aforesaid^  1854. 
and  contriving  and  intending  to  prefer  other  members  of  Ty„y^ 
the  said  company  before  the  plaintiff^  to  wit^  on  the  day  ^* 
and  year  last  aforesaid^  and  on  divers  other  days  and 
times  afterwards^  and  while  the  plaintifif  was  such  freeman 
and  member  as  aforesaid,  refused  to  employ  the  plaintiff 
and  his  said  boat  in  his  regular  turn  in  doing  the  said 
work  of  the  said  company  in  manner  aforesaid :  By 
means  whereof,  the  plaintiff  had  lost  and  been  deprived 
of  all  the  wages,  profits,  and  advantages  which  he  might 
and  would  haye  deriyed  from  being  so  employed  with  his 
said  boat  as  aforesaid  by  the  said  company  as  aforesaid, 
and  whidi  the  said  company  had  from  that  time  wholly 
refused  to  pay  or  allow  to  the  plaintiff;  and  the  plaintiff 
and  his  said  boat  had  been  and  were,  by  means  of  the  pre- 
mises, wholly  unemployed :  And  the  plaintiff  claimed  100/. 

The  defendant  pleaded,— first,  not  guilty.  ^^^  P^ 

Secondly, — ^that,  by  the  orders  and  regulations  of  the  Second  plea. 
said  company  existing  and  in  force  at  the  several  times 
of  the  committing  of  the  said  supposed  grievances  in  the 
declaration  mentioned,  it  was  not  so  provided  as  in  the 
declaration  in  that  behalf  alleged. 

Thirdly, --that  the  plaintiff  did  not  at  any  of  the  said  Third  plea. 
times  of  the  committing  of  the  said  supposed  grievances, 
stand  next  on  the  list  of  the  said  company,  nor  was  it 
then  his  turn  to  be  employed  with  his  said  boat,  as  in 
the  declaration  in  that  behalf  alleged. 

Fourthly, — that  the  plaintiff  and  his  boat  were  not,  Fourth  plea. 
at  any  of  the  said  times  of  the  committing  of  the  said 
supposed  grievances,  ready  for  or  capable  of  doing  the 
work  of  the  said  company,  as  in  the  declaration  in  that 
behalf  alleged. 

Fifthly, — that,  after  the  passing  of  a  certain  act  of  Fifth  plea. 
parliament  &c.  (3  Vict.  c.  lix)  for  granting  certain  powers 
to  the  Faversham  Oyster  Fishery  Company,  and  before 
any  of  the  times  of  the  committing  of  the  said  supposed 
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1854.  grievances^  and  before  the  period  or  season  of  the  year 
Hnxfl  wherein  oysters  or  oyster-brood  can  lawfully  be  dredged 
Hunt  *^^'  caught,  or  taken,  to  wit,  on  the  12th  of  July,  1852, 
— the  same  being  a  fit  and  convenient  time  for  that  pur- 
pose,— the  foreman  and  jury  of  the  said  company  for  the 
time  being,  having  then  the  management  and  regulation 
of  the  said  fishery,  and  of  the  affairs  of  the  said  com- 
pany, as  in  the  said  act  of  parliament  in  that  behalf 
*  mentioned,  in  order  that  the  said  company  might  be 
provided  with  fit  and  proper  vessels  to  take  the  oysters 
of  the  said  company  to  market  at- such  period  or  season 
of  the  year  as  aforesaid,  and  that  the  trade  and  business 
of  the  said  company  might  then  be  properly  and  ade- 
quately conducted  and  carried  on,  caused  a  certain  notice 
and  order  to  be  duly  given  and  made  to  the  freemen 
and  members  of  the  said  company, — the  said  notice  and 
order  being  proper  and  reasonable  in  that  behalf,  and 
being  a  notice  or  order  of  such  and  the  like  nature  as 
the  foreman  and  jury  of  the  said  company  for  the  time 
being  had  before  the  passing  of  the  said  act  of  parliament 
been  authorised  and  impowered  from  time  to  time  to  give 
and  make  in  the  management  and  reguktion  of  Hke  said 
fishery  and  of  the  affairs  of  the  said  company,— and 
thereby  directed  and  required  that  those  freemen  or 
members  of  the  said  company  who  had  vessels  fitting 
and  proper  for  the  purposes  aforesaid,  and  intended  to 
work  for  the  said  company  at  the  period  or  season  of  the 
year  for  dredging  for,  catching,  and  taking  oysters  as 
aforesaid,  should,  on  or  before  the  19th  day  of  July,  in 
the  year  aforesaid,  give  notice  to  the  foreman,  or  to  any 
one  of  the  jury  of  the  said  company,  of  their  intention  of 
working  for  the  said  company  as  aforesaid;  of  which 
said  notice  and  order  the  plaintiff,  immediately  after  it 
was  so  given  and  made  as  aforesaid,  and  before  the  said 
19th  day  of  July,  in  the  year  aforesaid,  had  due  notice  : 
'  That,  although,  afterwards,  and  in  purauance  of  the  said 
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notice  and  order  so  given  and  made  as  aforesaid^  before  1854, 
and  on  the  said  19th  day  of  July,  in  the  year  aforesaid,  rtub 
divers  of  the  said  freemen  and  members  of  the  said  com-  ^• 

pany,  having  vessels  fitting  and  proper  for  the  purpose, 
gave  notice  to  the  foreman  and  jury  of  the  said  com« 
pany  of  their  intention  of  working  for  the  said  company 
as  aforesaid ;  yet  that  the  plainti£f  wholly  neglected  and 
omitted  so  to  do,  and  did  not  at  any  time  before  or  on 
the  said  19th  day  of  July,  in  the  year  aforesaid,  give  any 
such  notice  either  to  the  foreman  or  to  any  one  of  the  jury 
of  the  said  company ;  and  that  afterwards,  and  before  the 
period  or  season  of  the  year  for  dredging  for,  catching, 
and  taking  oysters  as  aforesaid,  and  before  any  of  the 
said  times  of  the  committing  of  the  said  supposed  griev- 
ances, to  wit,  on  the  19th  of  July,  in  the  year  aforesaid, 
by  a  certain  other  order  and  regulation  then  made  for 
and  on  behalf  of  the  said  company  by  the  foreman  and 
jury  of  the  said  company  for  the  time  being, — the  same 
being  a  proper  and  reasonable  order  ^d  regulation  in 
that  behalf,  and  being  an  order  and  regulation  of  such 
and  the  like  nature  as  the  foreman  and  jury  of  the  said 
company  for  the  time  being  had  before  the  passing  of  the 
said  act  of  parliament  been  authorised  and  impowered 
firom  time  to  time  to  make  in  the  management  and 
regulation  of  the  said  fishery,  and  of  the  afiairs  of  the 
said  company, — it  was  ordered  and  provided  that  the 
boats  or  vessels  of  those  of  the  said  freemen  or  members 
of  the  said  company  who  had  so  given  notice  of  their 
intention  of  working  for  the  said  company  as  aforesaid, 
should  be  employed  to  work  for  the  said  company,  and 
to  carry  the  oysters  of  the  said  company  to  market,  to 
wit,  to  Billingsgate  Market,  and  that  no  other  boats  or 
vessels  should  be  allowed  to  take  turn  with  them,  or  be 
employed  in  working  and  carrying  the  oysters  as  afore- 
said with  the  said  boats  or  vessels  of  the  said  freemen  or 
members  who  had  so  given  notice  as  aforesaid,  until  * 
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1854.  after  the  said  Slst  day  of  October,  in  the  year  aforesaid, 
Hxcxa  — ^  which  said  last-mentioned  order  and  regulation  the 
^'  plaintiff,  immediately  after  the  making  thereof,  and  be- 

fore any  of  the  said  times  of  the  committing  of  the  said 
supposed  grievances,  to  wit,  on  the  said  19th  day  of  July, 
in  the  year  aforesaid,  had  due  notice ;  and,  by  reason  of 
the  said  several  premises  aforesaid,  and  by  virtue  of  the 
said  last-mentioned  regulation,  the  defendant,  according 
to  his  duty  in  that  behalf,  as  such  foreman  of  the  said 
company  as  aforesaid,  afterwards,  and  at  the  said  several 
times  in  the  said  declaration  mentioned, — the  same  be- 
ing respectively  after  the  said  19th  day  of  July,  and  be- 
fore the  said  Slst  day  of  October,  in  the  year  aforesaid, 
— reftised  to  employ  the  plaintiff  and  his  boat,  as  in  the 
declaration  in  that  behalf  mentioned,  as  he  lawfully 
might  for  the  cause  aforesaid,  he,  the  plaintiff,  and  his 
said  boat,  not  being  then  entitled,  by  reason  of  the 
said  several  premises  aforesaid,  to  be  so  employed  as 
aforesaid. 
Sixth  plea.  Sixthly,  that,  before  any  of  the  said  times  of  the  com- 

mitting of  the  said  supposed  grievances,  and  before  the 
period  or  season  of  the  year  wherein  oysters  and  oyster- 
brood  can  lawfully  be  dredged  for,  caught,  or  taken,  to 
wit,  on  the  12th  of  July,  1852,  the  same  being  a  fit  and 
convenient  time  for  that  purpose,  the  foreman  and  jury 
of  the  said  company  for  the  time  being,  for  and  on  be- 
half of  the  said  company,  in  order  that  the  said  company 
might  be  provided  with  fit  and  proper  vessels  to  take 
the  oysters  of  the  said  company  to  market  at  such  period 
or  season  of  the  year  as  aforesaid,  and  that  the  trade  and 
business  of  the  said  company  might  then  be  properly 
and  adequately  carried  on,  caused  a  certain  notice  and 
order  to  be  duly  given  and  made  to  the  freemen  and 
members  of  the  said  company, — the  said  notice  and 
order  being  proper  and  reasonable  in  that  behalf,  and 
thereby  directed  and  required  that  those  freemen  or 
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members  of  the  said  company  who  had  vessels  fitting  and  1854. 
proper  for  the  purpose  aforesaid,  and  intended  to  work  Hniii 
for  the  said  company  at  the  period  or  season  of  the  year  «• 

for  dredging  for,  catching,  and  taking  oysters  as  aforesaid, 
should,  on  or  before  the  19th  of  July,  in  the  year  afore* 
said,  give  notice  to  the  foreman,  or  to  any  one  of  the 
jury  of  the  said  company,  of  their  intention  of  working 
for  the  said  company  as  aforesaid, — of  which  said  notice 
and  order  the  plaintiff,  immediately  after  it  was  so  given 
and  made  as  aforesaid,  and  before  the  said  19th  of  July 
in  the  year  aforesaid,  had  due  notice :     That,  although, 
in  pursuance  of  the  said  notice  and  order  so  given  and 
made  as  aforesaid,  afterwards,  and  before  and  on  the  said 
19th  of  July,  in  the  year  afixresaid,  divers  of  the  fireemen 
and  members  of  the  said  company,  having  vessels  fitting 
and  proper  for  the  purpose,  gave  notice  to  the  foreman 
and  jury  of  the  said  company  of  their  intention  of  work- 
ing for  the  said  company  as  aforesaid :    Yet  that  the 
plaintiff  wholly  neglected  and  omitted  so  to  do,  and  did 
not  at  any  time  before  or  on  the  said  19th  of  July,  in  the 
year  aforesaid,  give  any  such  notice  either  to  the  fore* 
man,  or  to  any  one  of  the  jury  of  the  said  company : 
and  that  afterwards,  and  before  the  period  or  season  of 
the  year  for  dredging  for,  catching,  and  taking  oysters  as 
aforesaid,  and  before  any  of  the  said  times  of  the  commit- 
ting of  the  said  supposed  grievances,  to  wit,  on  the  19th 
of  July,  in  the  year  aforesaid,  by  a  certain  other  order 
and  regulation  then  made  for  and  on  behalf  of  the  said 
company,  by  the  foreman  and  jury  of  the  said  company 
for  the  time  being, — the  same  being  a  proper  and  reason- 
able order  and  regulation  in  that  behalf, — it  was  ordered 
and  provided  that  the  boats  or  vessels  of  those  of  the 
said  freemen  and  members  of  the  said  company  who  had 
so  given  notice  of  their  intention  of  working  for  the  said 
company  as  aforesaid,  should  be  employed  to  work  for 
the  said  company,  and  to  carry  the  oysters  of  the  said 
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1854.  company  to  market^  to  wit^  to  Billingsgate  Market ;  and 
Hills  ^**  ^^  other  boats  or  vessels  should  be  allowed  to  take 
turn  with  them,  or  be  employed  in  so  working  and 
carrying  the  oysters  as  aforesaid  with  the  boats  or  vessels 
of  the  said  freemen  and  members  who  had  so  given 
notice  as  aforesaid,  until  after  the  31st  of  October,  in  the 
year  aforesaid, — of  which  said  last-mentioned  order  and 
regulation  the  plaintiff,  immediately  after  the  making 
thereof,  and  before  any  of  the  said  times  of  the  com- 
mitting of  the  said  supposed  grievances,  to  wit,  on  the 
said  19th  of  July,  in  the  year  aforesaid,  had  due  notice  : 
That  the  said  several  times  when  the  said  notice  or  order 
in  that  plea  first  above  mentioned,  and  the  said  order 
and  regulation  in  that  plea  last  mentioned,  were  respec- 
tively given  and  made  as  aforesaid,  were  times  and 
periods  of  the  year  when  the  general  annual  courts  of 
the  said  company  were  not,  and  ever  since  the  passing  of 
the  said  act  of  parliament  in  the  fifth  plea  mentioned 
had  not  been,  and  could  not  lawfully  be,  held ;  and  that, 
at  such  times  and  periods  respectively,  and  during  the 
intervals  between  the  general  courts  of  the  said  com- 
pany, the  foreman  and  jury  of  the  said  company  for 
the  time  being  had,  and  from  time  immemorial  had 
always  had,  the  management  and  regulation  of  the  said 
fishery  and  of  the  affairs  of  the  said  company  for  and  on 
behalf  of  the  said  company,  and  had  used  to  give  and 
make,  and  of  right  had  given  and  made,  from  time  to 
time,  for  and  on  behalf  of  the  said  company,  such 
notices,  orders,  and  regulations  in  respect  thereof  as  had 
by  them  been  deemed  necessary  or  expedient  in  that  be- 
half; and  by  virtue  and  in  consequence  thereof,  and 
because  the  said  notice  and  order  in  that  plea  first  above 
mentioned  were  at  the  said  several  times  when  they  were 
so  respectively  given  and  made  as  aforesaid  deemed  by 
the  said  foreman  and  jury  of  the  said  company  for  the 
time  being  to  be,  and  the  same  were  then,  necessary  and 
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expedient  for  and  in  respect  of  the  management  and  1854. 
regulation  of  the  said  fishery  and  of  the  affairs  of  the  unija 
said  company^  the  same  respectively  were  then  so  given  ^^ 

and  made  as  aforesaid ;  and  by  reason  of  the  several  pre- 
mises aforesaid^  and  by  virtue  of  the  said  last-mentioned 
order  and  regulation^  the  defendant^  according  to  his 
duty  in  that  behalf  as  such  foreman  of  the  said  company 
as  aforesaid,  afterwards,  and  at  the  said  several  times  in 
the  declaration  mentioned, — the  same  being  respectively 
after  the  said  19th  of  July,  and  before  the  31st  of 
October,  in  the  year  aforesaid, — reftised  to  employ  the 
plaintiff  and  his  said  boat,  as  in  the  declaration  in  that 
behalf  mentioned,  as  he  lawftdly  might  for  the  cause 
aforesaid,  he  the  plaintiff  and  his  said  boat  not  being 
then  entitled,  by  reason  of  the  said  several  premises 
aforesaid,  to  be  so  employed  as  aforesaid. 

Upon  these  several  pleas,  the  plaintiff  joined  issue. 

The  cause  came  on  to  be  tried  before  Jervis,  C.  J.,  and 
a  special  jury,  at  the  sittings  in  London  afl«r  Trinity 
Term,  1853,  when  a  verdict  was  found  for  the  plaintiff, 
damages  40^.,  subject  to  the  opinion  of  the  court  on  the 
following  case : — 

The  company,  as  stated  in  the  declaration,  is  in  the 
nature  of  a  prescriptive  corporation,  and  was  established, 
and  exists,  for  the  purpose  of  breeding,  purchasing,  and 
maturing,  dredging  for,  and  taking  oysters  within  the 
limits  in  the  declaration  mentioned,  and  selling  and  dis- 
posing  of  such  oysters. 

The  oyster  season  begins  on  or  about  the  4th  of 
August,  and  ends  in  April  or  May;  and,  during  that 
period,  the  members  or  freemen  of  the  company,  or  the 
tenants  of  the  manor  of  Faversham,  as  they  are  some- 
times called,  are  employed,  some  of  them  as  dredgermen, 
others,  who  have  boats  fit  for  the  purpose,  as  carriers,  to 
carry  the  oysters  to  Billingsgate,  and  others  as  salesmen 
stationed  at  Billingsgate  to  sell  the  oysters,  for  which 
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1854.  servioes  certain  payments  are  made  from  the  funds  of 
ttttt^  the  company.  None  of  the  freemen  are  compellable  to 
work  for  the  company ;  and  many  of  them,  therefore, 
»eek  to  obtain  more  remunerative  employment  elsewhere, 
regardless  of  the  company.  ■ 

The  orders,  rules,  and  regulations  for  the  government 
of  the  company  are  made  in  certain  courts  called  water- 
courts,  held  in  the  manner  stated  in  the  declaration ; 
and  the  orders,  rules,  and  regulations  which  have  been 
so  made  from  time  to  time,  were  put  in  and  proved  at  the 
trial,  and  were  to  be  taken  as  part  of  the  case. 

The  plaintiff,  being  a  freeman  of  the  company,  had, 
during  the  seasons  previous  to  1852,  that  is  to  say, 
during  the  seasons  between  1847  and  1852,  on  more 
than  one  occasion,  been  excluded  for  non-compliance 
with  the  orders  of  the  company,  and  on  account  of  the 
unfitness  of  his  boat.  In  the  intervals  between  the 
oyster  seasons,  those  freemen  who  have  vessels  have  been 
accustomed  to  employ  them  in  various  ways,  and  in 
other  trades,  and  in  foreign  voyages. 

Before  the  commencement  of  the  oyster  season  of 
1852,  the  plaintiff  with  his  vessel  had  been  employed  in 
carrying  wool  frx)m  Faversham  to  Dunkirk ;  and,  having 
returned  from  his  last  voyage  to  Dunkirk  on  the  18th  of 
August,  he  gave  notice  to  the  defendant  on  that  day 
that  he  was  ready  to  carry  oysters  to  London. 

The  19th  of  August  was  the  day  on  which  the  plaintiff 
ought  to  have  been  employed  in  his  regular  turn  in  carry- 
ing oysters  to  London,  according  to  his  position  on  the 
list  of  the  company ;  and  his  vessel  was  then  fit  and 
ready  for  such  employment. 

The  company  refused  to  employ  the  plaintiff,  on  the 
ground  that  he  had  not  complied  with  the  rules  and 
orders  hereinafter  mentioned,  and  gave  him  notice,  that, 
in  consequence  qf  such  non-compliance,  he  would  not  be 
employed  until  after  the  31st  of  October,  1852. 
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The  plaintiff  continued,  notwithstanding  this  refuBal^ 
to  have  his  vessel  in  readiness,  on  seven  separate  occa- 
sions when  his  turn  came,  before  the  31st  of  October ; 
and,  on  each  occasion,  gave  notice  to  the  defendant  on 
the  previous  day  of  his  readiness  to  be  employed  in 
carrying  oysters  to  London,  in  the  usual  manner.  During 
the  whole  time,  the  plaintiff's  boat  was  fit  and  ready  for 
such  employment,  {a) 


1854. 


Hills 

V. 
HUKT. 


(a)  The  following  is  a  copy 
of  the  evidence  as  set  out  from 
the  judge's  notes  : — 

Examination  in  chief  of  Wil- 
liam Hills,  the  plaintiff: — 
"Married  man,  and  freeman. 
Took  my  freedom  in  1837.  I 
have  a  boat,  the  Mary  Ann,  a 
sailing-boat  of  18  tons ;  proper 
to  carry  oysters  to  London. 
There  are  about  280  freemen. 
The  oyster  season  begins  the 
4th  of  Angnst,  and  ends  in 
April  or  May.  We  get  3/.  a 
Toyage.  We  find  a  man,  and 
provisions.  The  profit  is  two 
guineas.  At  times  I  work  to 
France.  Last  summer,  I  car- 
ried wool  between  Faversham 
and  Dunkirk.  Betumed  in 
Angnst:  my  turn  came  the 
19th.  I  know  the  defendant : 
he  is  foreman  of  the  jury. 
There  are  twelve  jurymen.  I 
gave  notice  on  the  18th,  to  take 
on  the  19th.  The  defendant 
said  he  should  not  put  oysters 
in,  because  I  ought  to  give 
notice  of  my  turn.  I  was  not 
to  take  in  till  October  came 
round.  My  turn  came  the  24th 
of  August.  I  applied  the  23rd ; 
next,  the  Slst ;  then,  the  7th, 
16th,  and  25th  of  September, 
and  the  4th  and  13th  of  Octo- 


ber. At  these  times,  I  was 
ready  with  my  boat  to  carry 
oysters  to  London.  I  heard 
there  was  a  notice :  I  heard  of 
it  the  14th  of  July :  it  did  not 
mention  any  particular  time. 
I  thought  it  time  enough  to 
give  notice  when  I  was  ready 
to  carry.  My  turn  came  the 
24th  of  November.  I  applied 
to  be  allowed  to  carry.  I  was 
in  the  house  in  the  evening. 
He  (Hunt)  told  me  the  man 
above  was  to  take;  but  he 
altered  his  mind,  and  sent  word 
to  the  men  below." 

Cross-examination.  <*  There 
had  been  a  similar  regulation 
the  year  before :  the  boats  wervf 
to  send  in  notice  in  July.  My 
boat  worked  the  year  before. 
I  sent  in  my  name  in  July. 
Several  were  excluded  the  year 
before,  because  they  did  not 
send  their  names  in.  /  was 
excluded  in  1850  by  the  same 
rule.  In  1849,  I  sent  in  my 
name.  I  bought  my  vessel  in 
1848.  I  had  a  boat  before,— 
the  Providence, — and  was  ex- 
cluded because  she  was  unfit. 
In  August,  Mr.  Watson  em- 
ployed 1^J  boat  to  carry  wool. 
He  began  jn  April.  I  arrived 
home  the  15th  or  16th  of 
August,  and  he  had  no  more 
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Hills 

9. 

Huirr. 


It  was  further  proved  in  evidence,  that  the  general 
regulation  and  management  of  the  fishery,  and  of  the 
affairs  of  the  company,  is  vested  in  the  foreman  a^d  jury ; 


wool  to  go.  I  was  not  ready 
to  take  my  torn  when  the  sea- 
son first  hegan.  I  went  to 
Hunt's  house  at  9  in  the  morn- 
ing on  the  18th.  I  saw  him 
about  2  o'clock.  I  applied  to 
take  in  oysters  the  next  day. 
There  were  three  besides  me 
excluded : — Clark,  Day,  and 
Hill.  Hill  had  full  employ- 
ment  elsewhere:  the  others 
did  not  have  full  employment ; 
the  turns  had  passed  over  them 
and  come  to  Clark,  who  stood 
before  me.  From  the  12th  to 
the  15th  of  August,  I  made  4Z. 
and  6^.  If  there  had  been  a 
load  of  wool,  I  should  have 
taken  it;  but,  not  having  a 
freight,  I  applied  for  the 
oysters.  I  said  nothing  to  Mr. 
Watson  about  my  turn  for  the 
oysters.  On  the  4th  of  August, 
I  earned  12^.  16^.  From  June 
9th  to  August  the  12th,  I  had 
been  six  voyages,  earning  about 
the  same.  On  the  21st  of  Sep- 
tember, I  sailed  from  Faver- 
sham  with  cargo  to  France: 
earned  about  the  same.  Came 
back  the  24th  of  September, 
knowing  I  should  not  be  al- 
lowed to  take.  We  sailed  again 
the  31st  of  October.  Began 
to  take  in,  the  28th  of  October. 
Came  back  about  the  2nd  of 
November.  On  the  19th  of 
August,  I  went  dredging.  I 
oould  have  done  both.  We 
lose  our  turn  of  dredging,  when 
we  go  to  London.  Worth 
about  3/.    Clark  was  away  on 


the  24th  of  November.  Samuel 
Day  had  a  small  boat.  Wil- 
liam Harris  stood  above  him. 
Day  stood  on  the  list  for  the 
24th.  On  the  23rd,  I  went  to 
Hunt  about  9  o'clock  in  the 
evening.  I  did  not  expect  a 
turn  that  week,  because  there 
were  boats  before  me.  My 
boat  was  above  bridge :  I  said 
I  would  endeavour  to  get  the 
boat  down  the  creek.  I  did 
not  say  I  would  take  the  turn 
after  the  24th :  I  was  not  sure 
I  could  get  my  boat  down. 
My  boat  was  not  down ;  and 
he  put  it  into  Chapman's  boat. 
I  applied  twice  again  to  Hunt, 
— ^the  18th  of  August,  and  the 
23rd  of  November.  The  23rd 
of  August,  I  applied  to  Oaken- 
fold.  I  put  the  dates  down 
from  time  to  time  as  I  made 
the  applications.  As  my  turn 
came,  I  put  it  down  on  this 
paper." 

£e-examination.  "  I  took 
the  paper  from  the  almanack. 
Crossed  each  day,  as  it  oc- 
curred. My  earnings  in  the 
wool  trade  were  uncertain :  my 
turn  was  certain.  The  24th  of 
November,  Hunt  told  me  Day 
was  to  go,  about  7  or  8 :  the 
tide  was  10  o'clock.  I  perhaps 
ought  to  have  got  down." 

Examination  of  John  Hunt, 
the  defendant.  "  I  have  been 
foreman  of  the  fishery  for  more 
than  thirteen  years.  The  jury 
is  twelve.  I  am  well  acquainted 
with  the  course  of  the  com- 
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and  that  the  jury  is  composed  of  twelve  freemen ;  and 
that,  at  a  meeting  of  the  foreman  and  jury,  held  on  the 
12th  of  July,  1852,  the  following  order  was  made : — • 

"  As  the  commencement  of  the  season  for  the  selling  ^^ 
of  oysters  is  drawing  near,  in  order  to  provide  salesmen,  12, 1852. 
It  is  ordered  that  the  foreman  put  out  a  notice  for  per« 


H1LL8 

V. 
HUHT. 


pany,  and  have  been  a  member 
thirty  years.  They  have  al- 
ways used  their  power  by  re- 
gulating the  work,  the  carrying 
of  oysters,  and  all  matters  re- 
lating to  the  company.  They 
order  the  time  when,  the  places 
where,  and  the  quantity.  They 
regulate  the  boats  to  go.  There 
are  many  who  go  to  work  on 
other  oyster-fisheries,  and  are 
excluded  by  court  and  jury. 
When  they  return,  they  must 
give  notice  of  their  return. 
They  ascertain  what  boats  are 
fit  to  go;  and,  if  unfit,  they  ex- 
clude them.  The  Providence^ 
the  plaintiffs  boat,  was  ex- 
cluded because  unfit.  Boats 
are  exduded  year  after  year, 
from  various  causes.  The 
practice  of  requiring  notice 
from  the  freemen  who  had 
boats,  and  intended  to  carry, 
began  in  1850.  Before  that, 
we  ascertained  by  personal  ap- 
plication who  could  carry,  be- 
fore the  commencement  of  each 
season,  and  the  freemen,  after 
they  had  c^ised  to  be  em- 
ployed elsewhere,  gave  notice, 
and  came  in  after  standing  by 
one  turn ;  so  that,  before  1860, 
when  Hills  apphed  on  the  18th, 
he  would  have  stood  by  from 
the  19th,  and  have  come  in  the 
next  turn,  if  he  gave  notice. 
It  has  slways  been  ascertained, 
VOL.  XV. —  c.  B. 


either  by  notice  or  personal 
appUcation,  what  boats  are  at 
home  and  will  work  for  the 
company.  The  duties  were  the 
same  before  1840,  as  now.  I 
do  not  remember  instances  of 
strangers  being  employed  to 
carry  oysters  before  1840. 
After  he  has  slipped  by  one 
turn,  he  is  entitled  to  the  next 
turn,  without  further  applica- 
tion, if  he  has  not  gone  else- 
where. That  would  have  been 
the  practice  now,  but  for  the 
order  of  the  jury." 

Examination  of  John  Smith. 
"I  am  seventy-five  years  of 
age,  and  have  been  a  dredger- 
man  all  my  Hfe.  We  used  to 
take  everything  in  rotation. 
We  used  to  meet  as  occasion  re- 
quired, altering  the  starts,  and 
so  on.  If  the  boat  was  not  fit, 
they  would  not  put  them  in. 
There  were  always  plenty  of 
boats :  if  there  were  not  boats 
enough,  they  must  hire  others. 
We  buy  common  oysters,  and 
lay  them  there.  The  foreman 
of  the  jury  makes  the  resolu- 
tions as  to  the  boats  to  carry 
to  Billingsgate,  and  has  always 
done  so.  When  a  man  comes 
in  in  the  season,  he  must  give 
a  week's  notice,  or  stand  by  a 
turn.  That  was  so  before  the 
late  order." 
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Order  of  July 
19,  1852. 


^Meaning  a 
notioo  given  in 
pumoance  of 
the  last  clause 
in  the  order  of 
the  12th  of 
July. 


aons^  freemen  of  the  company^  who  are  desirous  of  going 
to  London  as  salesmen^  to  give  in  their  names  to  him^  or 
any  one  of  the  jury,  on  or  before  the  19th  instant ;  and 
that  the  jury  proceed  to  the  electing  of  such,  on  or  as 
soon  after  that  time  as  convenient.  And,  in  order  that 
the  company  may  be  provided  with  fit  and  proper  vessels 
to  take  the  oysters  to  market,  it  is  ordered  that  notice 
be  posted  at  the  usual  place,  to  require  those  freemen 
that  have  vessels  fitting  and  proper,  to  give  notice  to  the 
foreman,  or  any  one  of  the  jury,  of  their  intention  of 
working  for  the  company.'^ 

At  a  meeting  of  the  foreman  and  jury,  held  on  the 
19th  of  July,  1852,  the  following  order  was  made : — 

*'  It  is  ordered  that  three  men  go  to  Billingsgate,  viz. 
W.  Oakenfold,  senior,  first  and  permanent  salesman, 
Thomas  Ely,  second,  and  to  stay  as  circumstances  and 
market  allow,  G.  Jenmiett,  third,  to  continue  till  ordered 
home. 

'^The  following  are  the  names  of  those  that  have 
given  notice,  according  to  the  notice  of  the  13th  of 
July,*  of  their  intention  of  carrying  oysters  for  the  com- 
pany:— Jarman  Dane,  Mayflower;  William  Harris, 
Davington ;  Ch.  Lightfoot,  Cruiser :  Thomas  Chapman, 
Queen ;  Joseph  Brenchley,  Eclipse ;  G.  Gemmett, 
Victoria;  E.  Dane,  Fidelity;  W.  Clark,  Liberty:  T. 
Wilson,  Endeavour. 

'^And  it  is  ordered  that  the  above-named  boats  do 
carry  the  oysters  to  Billingsgate  Market,  and  that  no 
boats  be  allowed  to  take  a  turn  with  them,  until  after 
the  31st  of  October.'' 

On  the  14th  of  July,  the  plaintiff  had  notice  of  the 
order  of  the  12th  of  July ;  but  he  considered  it  time 
enough  to  give  such  notice  when  he  was  ready  to  carry 
the  oysters,  and  therefore  gave  no  notice  to  the  company 
until  the  18th  of  August,  as  above  mentioned ;  although 
he  had  been  excluded  from  carrying,  in  the  year  1850,  in 
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consequence  of  his  not  having  sent  in  his  name^  as  re-        1854. 
quired  by  the  order  then  in  force.  Hill8 

The  defendant,  acting  on  the  order  of  the  19th  of        „*- 
July,  refused  to  employ  the  plaintiff  and  his  vessel  to 
carry  oysters  to  London^  as  before  stated. 

It  was  further  given  in  evidence^  on  behalf  of  the  de- 
fendant, that  the  foreman  and  jury  always  had  been 
accustomed  to  exercise  the  power  of  regulating  the 
work, — ^the  carrying  of  oysters, — and  all  matters  relating 
to  "the  company ;  that  the  foreman  and  jury  order  the 
time  when,  the  places  where,  and  the  quantity  of  oysters 
to  be  carried :  and  that  they  regulate  the  boats,  deter- 
mining which  are  to  go,  and  excluding  such  as  they  deem 
unfit ;  that  there  are  many  fireemen  who  go  to  work  for 
other  oyster-fisheries,  and  are  for  that  reason  excluded ; 
that  the  practice  of  requiring  notice  firom  the  freemen 
who  had  boats,  and  intended  to  carry  oysters  to  London, 
b^an  in  1850 ;  that,  before  that  time,  the  practice  had 
been,  that  the  foreman  and  jury  ascertained,  either  by 
notice  or  by  personal  application,  before  the  commence- 
ment c£  each  season,  who  could  carry,  and  then  the  firee- 
men, after  they  had  ceased  to  be  employed  elsewhere, 
gave  notice,  and  came  in  after  standing  by  one  turn,  so 
that,  before  1850,  when  the  plaintiff  applied  on  the  I8th, 
he  would  have  stood  by  firom  the  19th,  and  have  come  in 
the  next  turn,  if  he  gave  notice ;  but  there  was  no  evi- 
dence that  this  practice  existed  under  any  water-court  or 
jury  orders;  that,  when  a  fireeman  had  thus  been  passed 
by  one  turn,  he  was  allowed  the  next  turn,  without  fur- 
ther application,  if  he  had  not  gone  elsewhere ;  and  that 
sudi  would  have  been  the  practice  now,  but  for  the  order 
of  the  foreman  and  jury. 

Either  party  was  to  be  at  liberty  to  refer  to  the 
statute  of  the  8  Vict.  c.  lix,  and  any  of  the  water-court 
or  jury  orders;  and  the  evidence  given  at  the  trial  was 
to  be  taken  from  the  judge's  notes.    The  copy  of  the 
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said  statute^  and  of  such  of  the  water-court  and  jury 
orders  as  were  annexed  to  the  case^  were  to  be  taken  as 
part  of  the  case.  The  court  were  to  be  at  liberty  to 
draw  inferences  of  fact^  and  to  have  all  the  same  powers 
as  the  jury  at  the  trial. 

Upon  these  facts^  the  plaintiff  contended^  that  the 
fifth  and  sixth  pleas  were  not  proved ;  that  the  foreman 
and  jury  had  no  power  to  make  the  order  of  the  19th  of 
July;  and  that  such  order  was  unreasonable  and  in- 
valid. 

The  defendant^  on  the  other  hand^  contended  that  the 
plaintiff  failed  to  prove  his  case  under  the  second  issue 
raised  upon  the  pleadings^  inasmuch  as  there  was  no  suf- 
ficient evidence  of  the  rules  and  regulations  of  the  com- 
pany alleged  in  the  declaration,  and  those  upon  which  he 
relied  in  support  of  his  case  had  been  qualified  and  con- 
trolled by  others  which  were  inconsistent  with  his  claim, 
and  supported  in  substance  the  authority  of  the  foreman 
and  jury,  and  the  orders  under  which  the  defendant  had 
acted  in  excluding  the  plaintiff  upon  the  occasions  in 
question.  The  defendant  also  contended  that  the  fifth 
and  sixth  pleas  were  proved ;  that  the  foreman  and  jury 
had  power  to  make  the  order  of  the  19th  of  July;  and 
that  the  order  was  reasonable  and  valid. 

If  the  court  should  be  of  opinion  that  the  case  upon 
the  part  of  the  plaintiff  on  the  second  issue  was  proved, 
and  that  the  defence  set  up  by  either  the  fifth  or  the 
sixth  plea  of  the  defendant  was  not  sustained,  the  verdict 
was  to  be  entered  for  the  plaintiff  upon  all  the  issues, 
damages  408.  If  the  court,  on  the  contrary,  should  be 
of  opinion,  either  that  the  case  on  the  part  of  the  plain- 
tiff upon  the  second  issue  was  not  proved,  or  that  the 
defence  set  up  either  by  the  fifth  or  by  the  sixth  plea  of 
the  defendant  was  sustained,  then  the  verdict  already 
entered  for  the  plaintiff  was  to  be  set  aside,  and  a  verdict 
entered  for  the  defendant. 
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The  following  are  the  water-court  orders  referred  to  in        1854. 
the  case  : —  Hilib 

"Manor  and  hundred  of  Faversham.     The  water-        ^^ 
court  of  the  Hon.  Lewis  Thomas  Watson^  lord  of  the  Water-ooart 
manor  and  hundred  of  Faversham,  in  the  county  of  Kent,  sx^  Ytoo*^"^^ 
holden  at  Faversham,  within  the  said  manor  and  hundred, 
on  Saturday  next  before  Lammas  Day,  to  wit,  the  31st 
of  July,  1790,  and  in  the  thirtieth  year  of  the  reign  of 
our  sovereign  lord,  George  the  Third,  by  the  grace  of  Gbd, 
of  Great  Britain,  France,  and  Lreland  King,  defender  of 
the  Faith  &c. 

"  At  this  court,  the  following  amongst  other  orders 
were  made: — First,  it  is  ordered,  that  all  the  oyster- 
grounds  of  and  belonging  to  this  manor  and  hundred 
and  this  oyster-fishery,  shall  be  opened  at  such  times  and 
places,  and  in  such  manner  only  as  the  foreman,  or  his 
deputy^  and  the  jury,  or  the  major  part  of  them,  shall 
fix>m  time  to  time  order  and  direct ;  and  that  no  tenant 
or  freeman  of  this  manor  and  hundred  shall  dredge  for 
or  catch  any  oysters  in  or  from  any  other  part  of  the  said 
oyster-grounds  than  such  only  as  shall  be  opened  by  the 
foreman,  or  his  deputy,  and  the  jury,  or  the  major  part 
of  them,  as  aforesaid,  upon  pain  that  every  tenant  offend- 
ing against  this  order  shall  forfeit  and  pay  for  every  such 
offence  the  sum  of  208.,  to  be  levied  to  the  use  of  the 
lord  of  this  manor  and  hundred. 

"  Also,  it  is  ordered,  that  no  tenant  shall  dredge  on 
any  of  the  oysteivgrounds  of  or  belonging  to  this  oyster- 
fishery  and  manor  and  hundred  before  the  firing  of  the 
com^ny's  gun,  upon  pain  of  forfeiting  for  ever^  offence 
Ss.  4d,,  to  be  levied  to  the  use  aforesaid,  and  also  to  the 
treasurer  of  the  said  company  for  the  time  being,  on  de- 
mand, the  further  sum  of  Is. ;  and,  if  any  tenant  shall 
refuse  to  pay  the  said  forfeiture  of  Is.  for  every  such 
offence,  over  and  above  the  said  Ss.  4J.,  then  the  over- 
seers for  the  next  ensuing  day  whereon  the  said  company 
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1854.        shall  work  on  the  oyster-grounds^  shall  stop  the  said 
ff„T#        penalty  of  Is.  out  of  such  tenant^s  oysters,  who  shall 
«.  account  for  it,  and  apply  the  same  to  the  company's 

use. 

''Also,  it  is  ordered,  that  no  tenant,  either  by  himself 
or  any  of  his  servants,  shall  anchor  or  wilfully  run  on 
shore  his  ^mack,  or  any  other  smack  or  vessel  in  which 
he  shall  be  on  board,  on  any  of  the  said  oyster-grounds^ 
so  that  the  same  may  ground  thereon,  on  pain  of  forfeit- 
ing for  every  offence  2*.  6rf.,  to  be  levied  to  the  use  of 
the  lord  of  this  manor  and  hundred,  or  immediately 
stopped  out  of  the  tenant's  stint  or  stints  of  oysters  by 
the  water-bailiff,  to  the  like  use. 

''Also,  it  is  ordered,  that  no  tenant  of  this  manor  and 
hundred  shall  take  or  catch  himself,  or  permit  his  servants 
or  any  other  perscms  on  board  his  vessel,  at  the  time  of 
trying  the  oyster-grounds  of  or  belonging  to  this  com- 
pany, or  at  any  other  time,  to  take  or  catch  any 
oysters,  except  for  the  use  of  this  company,  whether  the 
same  oysters  shall  be  brought  on  shore  or  not,  upon  pain 
of  forfeiting  and  paying  2rf.  for  every  oyster  or  brood  of 
oysters  that  shall  be  so  caught,  to  be  levied  and  paid 
to  the  overseers  of  the  day,  to  the  use  aforesaid,  and,  in 
default  thereof,  the  overseers  to  deduct  the  same  out  of 
the  next  day's  oysters  to  be  caught  by  such  tenant  or 
tenants  so  offending  against  this  order. 

"  Also,  it  is  ordered,  that  the  foreman,  or  his  deputy, 
and  the  major  part  of  the  jury  when  assembled,  shall, 
when  they  think  proper,  sell  or  contract  for  the  sale  of 
any  quantity  of  oysters  to  be  caught,  or  which  shall  be 
agreed  to  be  caught,  on  any  of  the  oyster-grounds  of  or 
belonging  to  this  oyster-fishery  and  manor  and  hundred, 
to  such  persons  and  at  such  prices  as  they  shall  think 
proper. 

"  Also,  it  is  ordered,  that  every  tenant  of  this  manor 
and  hundred  shall  regularly  catch  one  stint  of  oysters 
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in  one  dsj,  and  no  more^  for  his  own  stint  only ;  and  1854. 
that  the  absent  tenants'  oysters  shall  be  caught  by  the  hills 
tenants  in  torn,  as  they  stand  on  the  list  in  the  books  «• 

...  -11.  -I  Hu>T. 

of  this  company^  and  not  otherwise ;  and  every  tenant 
offending  against  this  order  shall  forfeit  and  pay  for 
every  offence  the  sum  of  20s.,  to  be  levied  to  the  use  of 
the  lord  of  this  manor  and  hundred. 

"  It  is  ordered  by  this  court,  that,  as  well  in  the  over- 
seers' list,  as  in  all  other  lists  of  this  company,  the  fore- 
man and  jury  shall  have  no  precedency  with  respect  to 
the  half-stints  or  any  other  work  or  emplojonent  to  be 
done  for  the  use  of  this  company ;  but  that  they  and  all 
other  tenants  shall  come  in  according  to  their  situation 
in  the  company's  list,  and  that  the  next  tenants  on  the 
said  several  lists  to  those  who  had  the  last  turn  shall  be 
employed  in  all  businesses  of  the  company,  so  that  every 
tenant  may  have  his  turn  regularly  in  rotation  without 
partiality  or  preferring  any  one  before  the  other :  but 
this  order  not  to  affect  the  duty  of  the  foreman  of  this 
company  as  third  overseer. 

"  It  is  ordered  also,  that  aU  such  tenants  as  have  boats 
shall  work  for  the  company  in  regular  turn,  unless  that 
he  or  his  boat  shall  be  incapable  of  doing  business,  that 
is  to  say,  each  man,  being  so  capable,  shall  succeed  him 
who  worked  last,  as  he  stands  in  the  company's  list, 
without  any  preference,  aa  being  foreman,  or  beLgin; 
to  the  jury,  or  otherwise. 

"  James  Tappenden,  Steward.'' 

"Manor  and  hundred  of  Faversham.  The  water-  Order  of  July 
court  of  the  Right  Hon.  Lewis  Thomas,  Lord  Sondes,  ^*  ^'^^' 
Baron  Sondes,  of  Lees  Court,  in  the  county  of  Kent, 
lord  of  the  manor  and  hundred  of  Faversham,  in  the 
said  county,  holden  at  Faversham,  within  the  said  manor 
and  hundred,  on  Saturday  next  before  Lammas  Day,  to 
wit,  the  29th  of  July,  1797,  and  in  the  thirty-seventh 
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1854.        year  of  the  reign  of  our  sovereign  lord  George  the  Third, 
2jj^        by  the  grace  of  God,  of  Great  Britain,  France,  and  Ire- 
^'  land.  King,  defender  of  the  faith. 

"  At  this  court,  the  following  amongst  other  orders 
were  made : — Whereas,  at  a  water-court  holden  the  31st 
of  July,  1790,  it  was  ordered  and  declared,  that,  as  well 
in  the  overseers'  lists  as  in  all  other  lists  of  this  com- 
pany, the  foreman  and  jury  should  have  no  precedency 
with  respect  to  half -stints  or  any  other  work  or  employ- 
ment to  be  done  for  the  use  of  this  company,  but  that 
they  and  all  other  tenants  should  come  in  according  to 
their  situations  or  the  company's  list,  and  that  the  next 
tenants  on  the  said  several  lists  to  those  who  had  the 
last  turn,  should  be  employed  in  all  business  of  the  com- 
pany, so  that  every  tenant  might  have  his  turn  regularly 
in  rotation,  without  partiality  or  preferring  any  one 
before  the  other,  but  the  said  order  was  not  to  affect 
the  duty  of  the  foreman  of  this  company  as  third  over- 
seer;  and  also  that  all  such  tenants  as  should  have 
boats,  should  work  for  the  company  in  regular  turn, 
unless  that  he  or  his  boat  should  be  incapable  of  doing 
the  business, — that  is  to  say,  each  man,  being  so  capable, 
should  succeed  him  who  worked  last,  as  he  should  stand 
in  the  company's  list,  without  any  preference,  as  being 
foreman,  or  belonging  to  the  jury,  or  otherwise :  Now, 
it  is  hereby  declared,  ordered,  and  decreed  by  this  court, 
that  nothing  in  the  said  recited  orders,  or  either  of  them, 
contained,  was  meant  or  intended  to  deprive  or  hinder, 
or  shall  deprive  or  hinder,  the  foreman  and  jury  of  this 
company,  or  the  major  part  of  them  assembled  on  the 
company's  affairs,  from  exercising  at  all   times  their 
antient  and  accustomed  discretionary  powers  of  regulat- 
ing the  business  of  the  said  company,  by  postponing  or 
setting  aside  the  turn  of  any  of  the  tenants  of  this  manor 
and  hundred,  in  doing  any  business  of  the  said  com- 
pany, for  reasons  appearing  to  the  said  foreman  and 
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jury,  or  the  major  part  of  them,  to  be  satisfactory,  ex-  18S4. 

pedient,  or  proper  for  that  purpose.  Uujm 

"  James  Tappenden,  Steward.'*  Hrar. 


"Manor  and  hundred  of  Faversham.    The  water-  Water-oomt 
court  of  the  Bight  Hon.  Lewis  Bichard,  Lord  Sondes,  ^^^  5 
Baron  Sondes,  of  Lees  Court,  in  the  county  of  Kent,  1820. 
lord  of  the  manor  and  hundred  of  Faversham,  in  the 
said  county,  holden   at   Faversham,  within  the    said 
manor  and  hundred,  on  Saturday,  the  5th  of  February, 
1820,  and  in  the  First  year  of  the  reign  of  our  sovereign 
lord  George  the  Fourth,  by  the  grace  of  Grod  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  king, 
defender  of  the  faith. 

''At  this  court,  the  following  amongst  other  orders 
was  made : — Also,  it  was  ordered,  that  any  tenant  or 
tenants  of  this  manor  and  hundred,  who  shall  engage  to 
work  and  be  employed  in  any  oyster-fishery  other  than 
the  oyster-fishery  of  this  manor  and  hundred,  shall  not 
be  allowed  to  work  for  this  company  during  that  season, 
unless  they  shall  give  one  week's  notice  in  writing  to 
the  foreman  of  this  company  of  their  desire  to  go  to 
work  for  this  company,  and  shall  at  the  same  time  give 
proof  that  they  cannot  get  any  further  employment  in 
any  such  other  fishery  in  which  they  shall  have  been  so 
employed.^ 
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Quain  (with  whom  was  Byles,  Serjt.),  for  the  plain- 
tiff, (a)  The  orders  of  the  Slst  of  July,  1790,  and  the 
29th  of  July,  1797,  together  with  the  statute  8  Vict.  c. 
lix,  substantially  prove  the  custom  relied  on  by  the 

(a)  The  points  marked  for  foreman  and  jury  were  entitled 

argument  on  the  part  of  the  or  accustomed  to  make;  and 

plaintiff,  were, — *'  That  the  or-  that  the  pleas  were  not  proved, 

der  of  the  19th  of  July  was  in-  as  no  such  orders  were  made 

Talid,  as  being  unreasonable,  as  set  out  in  the  last  two  pleas, 
and  not  such  an  order  as  the 
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1854.        plaintiff.    The  main  point  arises  as  to  the  yalidity  of  the 
g^jj^        notice  of  the  12th  of  July,  1852,  and  of  the  order  of  the 
V.  19th,  founded  thereon.    These,  it  is  submitted,  cannot 

be  put  higher  than  an  ordinary  bye-law  by  a  corporation, 
as  to  which  it  is  essential  to  its  validity  that  it  should 
be  reasonable.  Here,  the  orders  themselves,  as  well  as 
the  manner  in  which  they  are  to  be  carried  out,  are  un- 
reasonable. The  order  of  the  12th  of  July  directs  that 
a  notice  be  posted  requiring  those  freemen  of  the  com- 
pany who  had  fit  vessels  to  give  notice  of  their  intention 
of  working  for  the  company  in  the  conveyance  of  oysters 
to  London.  It  does  not  state  when  the  notice  is  to  be 
given,  or  what  shall  be  the  penalty  for  a  default.  Then 
comes  the  order  of  the  19th  of  July,  which,  after  giving 
the  names  of  certain  boats  whose  owners  had  given 
notice  of  their  willingness  to  carry  oysters  for  the  com- 
pany pursuant  to  the  order  of  the  12th,  directs  that 
those  boats  shall  be  employed,  and  that  none  others  be 
allowed  to  take  a  turn  with  them  until  after  the  81st  of 
October.  To  make  the  original  order  valid,  the  con- 
sequences of  a  non-compliance  with  it  should  have  been 
pointed  out  therein.  The  charter  of  the  company  is  not 
before  the  court ;  and  the  act  of  parliament  gives  them 
no  new  power  in  this  respect.  And  the  evidence  shews 
that  the  practice  has  been,  to  exclude  a  party  having  a 
proper  boat  from  one  turn  by  reason  of  absence,  and 
not  for  three  months,  as  is  done  by  this  order.  Neither 
had  the  water-courts  power  to  make  such  an  order ;  for, 
though  they  might  regulate  the  business,  they  had  no 
power  to  restrain  the  rights  of  the  freemen :  Comyns's 
Digest,  Bye-Law  (B.  2.),  (C.  4.).  [Jervis,  C.  J.  It 
was  important  that  the  foreman  and  jury  should  know 
who  intended  to  carry  the  produce  of  the  fishery  to 
market.  Maule,  J.  You  say  that  this  order  would 
have  been  bad,  if  made  by  a  water-court ;  and,  further, 
that  the  foreman  and  jury  at  aU  events  had  no  power  to 
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make  it  ?]  Prediselj  so.  In  GoaUng  y.  Veley,  7  Q.  B.  1854. 
406,  451,  Lord  Denman  thus  defines  a  bye-law :  "  A  himji 
bye-law,  though  made  by  and  applicable  to  a  particular  ^- 

body,  is  still  a  law,  and  differs  in  its  nature  from  a  pro- 
vision made  on  or  limited  to  particular  occasions :  it  is 
a  rule  made  prospectively,  and  to  be  applied  whenever 
the  circumstances  arise  for  which  it  is  intended  to  pro- 
vide.''  [Maule,  J.  The  water-court  may  make  an 
order  regulating  the  carrying.  May  they  not  also  re- 
peal it  ?]  Perhaps  they  may :  but  the  question  is 
whether  they  can  affix  a  penalty  which  amounts  to  a 
forfeiture.  In  the  Whitstable  case, — Adley  v.  Reeve,  2 
M.  &  Selw.  53, — ^it  was  held  that  a  bye-law  made  by 
the  freemen  of  a  company  of  oyster  fishermen,  prohibit- 
ing any  freeman  from  being  engaged  in  the  trade  of 
sending  oysters  to  market  from  any  other  ground  on 
the  Kentish  shore  than  the  oyster-ground  of  the  com- 
pany, under  a  penalty  of  10/.,  and,  in  case  of  refusal  to 
pay  the  same,  that  such  freeman  shall  thenceforth  and 
until  the  fine  be  paid  be  excluded  from  all  share  of  the 
profits  to  be  made  thereafter  by  the  joint  trade  of  the 
company,  is  a  void  bye-law,  there  being  no  usage  stated 
to  that*  extent,  but  only  an  usage  for  the  freemen  to 
make  orders  for  regulating  the  company  and  fishery, 
with  fines  and  penalties  for  the  breach  of  such  orders, 
and  for  prohibiting  the  freemen  from  being  engaged  in 
other  oyster-grounds,  under  penalties  to  be  stopped  out 
of  the  money  arising  by  the  sale  of  the  stint  of  oysters  of 
such  freemen.  And  Lord  Ellenborough  said  :  ''A  bye- 
law  giving  a  remedy  by  distress  for  the  recovery  of  the 
penalty,  would  be  bad.  And,  is  not  this  worse  ?  The 
company  are  not  content  with  levying  the  fine,  but 
they  withhold  all  share  of  the  profits  till  the  fine  is 
paid.  Is  not  that  going  vastly  beyond  the  power  of 
merely  imposing  a  penalty  for  contumacy,  with 
a   direction   to   stop  it    out    of    the   profits?      And 


JSUITT. 
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1854.  there  is  not  any  instance  stated  which  goes  beyond 
Hiiis  ^^^*  extent.  Assuming^  therefore^  this  bye-law  in  other 
parts  of  it  to  be  good  on  general  principles^  and  in  con- 
formity with  the  policy  of  the  original  constitution 
of  the  company^ — and  I  believe  it  is  not  an  unfire- 
quent  bye-law^  that  members  of  one  company  shall  not 
be  members  of  different  companies,— is  not  this  a  penalty 
upon  a  penalty  ?  I  think  there  is  a  great  deal  in  the 
argument  that  the  inchoate  rights  of  persons  acceding  to 
the  body  are  to  be  taken  as  subject  to  the  laws  to  be 
made  for  the  regulation  of  the  body ;  but,  if  there  be 
not  any  usage  to  authorise  the  exclusion  of  the  freemen 
from  all  share  of  the  profits  until  the  penalties  be  paid, 
it  seems  to  me  that  this  bye-law  goes  too  far  in  that 
part  of  it :  it  is  exercising  a  power  beyond  that  given  by 
law.'^  [Mavle,  J.  That  case  has  not  much  application. 
A  penalty  is  the  imposition  upon  a  man  of  the  payment 
of  a  sum  of  money,  or  some  personal  suffering.]  In 
Grant  on  Corporations,  p.  84,  the  rule  is  thus  stated, — 
"  With  respect  to  the  mode  of  enforcing  bye-laws  by 
corporations,  it  has  already  been  observed  that  the  power 
of  enforcing  by  penalties  is  part  of  the  power  of  making 
bye-laws,  which  is  incidental  to  all  corporations,  to  the 
developement  of  the  objects  of  whose  constitution  such 
power  is  necessary ;  and  in  general  the  rule  is,  that  a 
bye-law  without  an  express  act  of  parliament,  can  only 
be  enforced  by  a  pecuniary  penalty,  which  must  be  cer- 
tain/'(a)  [Jervis,  C.  J.  Is  it  not  begging  the  question 
to  call  this  Sipenalty  ?"]  It  is  an  ex  post  facto  punishment 
upon  the  plaintiff,  by  excluding  him  from  the  more  re- 
munerative employment  of  conveying  oysters  to  London^ 
The  defendant's  own  evidence  shews  that  the  antient  and 
customary  power  of  the  foreman  and  jury,  was,  to  make 

(a)  Citing  Oee  v.  Wtlden,  2      and  Leaihley  v.  Webster ,  Say- 
Lutw.  1320,  Bosworth  v.  Bry-      er,  261. 
den,  7  Mod.  459,  2  Stra.  1112, 
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the  absent  party  stand  by  for  one  turn,  not  to  exclude  1854. 
him  in  the  manner  here  insisted  upon.  In  The  King  v.  '  ^^^^ 
Tappenden,  3  East,  186,  a  bye-law  (in  this  same  manor)  ^^  v« 
altering  the  qualification  of  persons  to  be  taken  as  ap- 
prentices by  the  members  of  a  corporation,  in  order  to 
acquire  their  freedom  by  servitude,  was  held  not  to  be 
warranted  by  a  custom  in  such  body  which  claimed  by 
prescription  to  make  bye-laws  regulating  the  number  of 
persons  to  be  taken  apprentices, — the  court  saying  that 
the  bye-law  was  bad,  as  being  a  restriction  of  the  qualifi- 
cation under  the  custom.  Upon  these  groimds,  it  is 
submitted  that  the  pleas  were  not  proved,  and  that  the 
orders  in  question  were  invalid. 

Baddeley  (with  whom  was  Montagu  Chambers)^  contrk. 
Independently  of  the  defence  set  up  by  the  fifth  and 
sixth  pleas,  the  evidence  adduced  on  the  part  of  the 
plaintiff  fsdls  to  sustain  his  declaration.  The  plaintiff 
was  bound  to  set  forth  the  orders  distinctly  and  clearly 
according  to  their  legal  effect ;  and,  if  there  were  any- 
thing to  qualify  them,  he  was  bound  to  set  forth  the 
qualification,  and  to  shew  that  he  was  not  affected  by 
it  This  he  has  not  done.  The  declaration  alleges  that 
it  is,  amongst  other  things,  by  the  orders  and  regulations 
of  the  company  provided  that  all  such  freemen  or  mem- 
bers as  should  have  boats  should  work  for  the  company, 
in  r^;ular  turns,  unless  that  he  or  his  boat  should  be 
incapable  of  doing  the  business,  that  is  to  say,  each  man, 
being  so  capable,  should  succeed  him  who  worked  last 
as  he  should  stand  in  the  compan/s  list,— alleging  as 
the  only  qualification  of  the  custom,  the  fact  of  the  boat 
or  its  owner  being  insufficient  or  incapable.  It  is  some- 
what remarkable,  that,  considering  the  extensive  powers 
of  the  foreman  and  jury,  confirmed  as  they  are  by  the 
act  of  parliament,  the  declaration  entirely  ignores  their 
existence.     \Jervis,  C.  J.    The  objection  you  are  now 
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1854.  urging  is  in  tlie  nature  of  a  variance.  Ought  it  not  to 
gjjjyj  have  been  taken  at  the  trial  ?  It  is  somewhat  like  the 
„  ^'  old  case  of  a  declaration  against  a  non-freeman  for  trad- 

ing^  omitting  to  state  a  qualification  of  the  custom^  which 
enables  the  widows  of  freemen  to  trade]  Upon  this 
special  case^  the  court  must  deal  with  the  whole  record, 
and  with  the  facts  as  stated :  and  it  is  immaterial 
whether  a  particular  point  was  raised  at  the  trial  or  not. 
Upon  the  second  issue,  the  plaintiff  was  bound  to  prove 
the  orders  and  regulations  upon  which  he  has  declared. 
In  this  he  has  failed.  He  ought  to  have  introduced  the 
qualification  in  the  order  of  the  29th  of  July^  1797,  of 
the  powers  of  the  foreman  and  jury,  with  reference  to  the 
provisions  contained  in  the  order  of  the  31st  of  July, 
1790.  The  order  of  the  29th  of  July,  1797,  recites  that 
of  the  81st  of  July,  1790,  and  qualifies  it  thus, — ''  that 
nothing  in  the  said  recited  orders  contained  was  meant 
or  intended  to  deprive  or  hinder,  or  shall  deprive  or 
hinder,  the  foreman  and  jury  of  this  company,  or  the 
major  part  of  them  assembled  on  the  company^s  affairs, 
from  exercising  at  all  times  their  antient  and  accustomed 
discretionary  powers  of  regulating  the  business  of  the 
said  company,  by  postponing  or  setting  aside  the  turn  of 
any  of  the  tenants  of  this  manor  and  hundred  in  doing 
any  business  of  the  said  company,  for  reasons  appearing 
to  the  said  foreman  and  jury,  or  the  major  part  of  them, 
to  be  satisfEtctory,  expedient,  or  proper  for  that  purpose.^' 
Here  is  an  order  and  regulation  of  the  company,  made 
at  a  water-court,  with  reference  to  those  very  things  the 
infringement  of  which  the  plaintiff  makes  the  subject  of 
his  declaration.  The  order  of  1797  applies  a  principle 
of  interpretation  to  the  order  of  1790 :  it  introduces  a 
new  element  for  the  consideration  of  the  court.  The 
declaration  should  either  have  set  out  the  orders  in  hsec 
verba,  or  should  have  stated  them  strictly  according  to 
their  legal  effect,  with  any  exception  or  proviso  which 
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qualifies  the  party^s  rights  or  liabilities  under  them.  1854. 
The  rule  is  well  laid  down  in  1  Chitty  on  Pleading,  7th  utlja 
edit.  pp.  312,  817,  and  also  in  the  case  of  Griffin  v.  *• 

Blandford,  Cowp.  62,  and  Vavasour  v.  Ormerod,  6  B.  & 
C.  430,  9  D.  &  B.  597.  In  the  first  of  these  cases,  the 
defendant  (in  replevin)  avowed  the  taking  under  an 
antient  custom  that  time  out  of  mind  the  lord  of  the 
manor,  upon  the  death  and  alienation  of  every  tenant, 
was  entitled  to  the  second  best  beast ;  if  but  one,  then 
to  that  one  beast ;  and,  if  no  beast,  then  to  a  compensa- 
tion in  lieu  thereof.  The  custom  was  proved,  but  with 
an  exception  of  mesne  seignories,  burgage  tenures,  and 
alienations  to  the  use  of  the  alienees  and  their  heirs : 
and  it  was  held,  that  the  custom  was  not  set  out  as 
proved,  there  being  nothing  in  the  plea  which  went  to 
shew  that  burgage  tenures  and  mesne  seignories  were 
excluded.  And  in  Vavasour  v.  Ormerod,  Lord  Tenterden 
says :  ''  If  an  act  of  parliament  or  a  private  instrument 
contain  in  it,  first  a  general  clause,  and  afterwards  a 
separate  and  distinct  clause  which  has  the  effect  of  taking 
out  of  the  general  clause  something  which  would  other- 
wise be  included  in  it,  a  party  relying  upon  the  general 
dause  in  pleading  may  set  out  that  clause  only,  without 
noticing  the  separate  and  distinct  clause  which  operates 
as  an  exception.  But,  if  the  exception  itself  be  incorpo- 
rated in  the  general  clause,  there  the  party  relying  upon 
it  must  in  pleading  state  it  with  the  exception ;  and,  if 
he  state  it  as  containing  an  absolute  unconditional 
stipulation,  without  noticing  the  exception,  it  will  be  a 
variance.  This  is  a  middle  case.  Here,  the  exception 
is  not  in  express  terms  introduced  into  the  reservation, 
but  by  reference  only  to  some  subsequent  matters  in  the 
instrument.  The  words  are,  'except  as  hereinafter 
mentioned.'  And  the  clause  thereinafter  mentioned  must 
be  considered  as  an  exception  in  the  general  clause,  by 
which  the  rent  is  reserved :  and  then,  according  to  the 
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]  854.        rule  above  laid  down^  the  plaintiff  ought  in  his  declara- 

Hiixs        *^^^  ^  have  stated  the  reservation  and  the  exception. 

V*  Not  having  done  so^  I  am  of  opinion  that  the  variance 

IS  fatal/'     So^  here^  the  plaintiff  ought  to  have  set  out 

the  order  which  qualifies  that  on  which  he  relies. 

Then^  the  plaintiff  has^  by  the  form  in  which  he  has 
alleged  the  orders,  given  them  a  drift  and  appHcation 
which  are  inconsistent  with  the  right  of  action  upon 
which  his  daim  is  founded.  >  He  has  chosen  to  confine 
the  orders  as  to  turns  to  a  particular  department  of  the 
trade,  viz.  the  dredging  and  catchiug  oysters ;  and  then 
he  goes  on  to  allege  an  exclusion  from  his  turn  for 
dredging  and  catching  oysters :  but  the  evidence  proved 
nothing  of  the  kind.  [Jervis,  C.  J.  There  is  no  ques- 
tion saved  for  us  upon  not  guilty ;  and  the  second  plea 
does  not  raise  this  point.]  The  third  plea  does.  [Cre^s^ 
well,  J.  There  is  no  question  presented  for  our  decision 
upon  the  third  plea.]  That  difficulty  may  be  obviated 
by  an  amendment.  [Jervis,  C.  J.  The  points  are  pre- 
sented for  our  opinion  by  consent  of  the  parties.  They 
are  bound  by  what  they  have  consented  to.  This  point 
is  not  open  to  the  defendant.] 

Then,  as  to  the  orders  of  the  13th  and  19th  of  July, 
1852,  upon  which  the  defendant  relies  in  his  fifth  and 
sixth  pleas.  Upon  these  the  case  presents  but  little 
difficulty.  That  the  foreman  and  jury  have  a  right  to 
n.ake  o^ers  for  the  regulation  of  tL  Lde  of  th^com- 
pany,  is  clear.  This  power  is  expressly  recognised  by 
the  statute  3  Yict.  c.  lix.  That  statute,  in  s.  1,  re- 
cites that  '^  there  is  and  hath  been  time  out  of  mind  a 
considerable  oyster-fishery  in  the  manor  and  himdred 
of  Faversham,  in  the  county  of  Kent,  and  the  arms  of 
the  sea  near  thereunto,  situate  &c. ;  that  there  is,  and 
from  time  out  of  mind  hath  been,  a  certain  company,  in 
the  nature  of  a  prescriptive  corporation,  called  or  known 
by  the  name  of  '  The  Company  or  Fraternity  of  Free 
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FiBhermen  and  Dredgermen  of  the  Manor  and  Hondred        1854. 
of  Faversham^  in  the  county  of  Kent/  and  the  freemen        uuas 
or  members  of  the  said  company  have  bred^  laid^  dredged 
for^  caught,  had^  and  taken  oysters  and  oyster-brood  in 
the  waters  and  creeks  within  the  said  fishery^  exclusive 
of  all  other  persons^  the  said  company  paying  in  con- 
sideration thereof  a  yearly  sum  of  23«.  4id.  to  the  lord 
of  the  said  manor  and  himdred  of  Faversham  for  the 
time  being;  that  certain  courts  called  water-courts  of 
the  said  manor  and  hundred  have  time  out  of  mind  been 
held  before  the  steward  of  the  said  manor  and  hundred^ 
on  Saturday  next  after  Easter^  and  on  Saturday  next 
after  Lammas  Day^  in  every  year^  at  which  courts  the 
members^  or  the  majority  of  the  members^  of  the  said 
company  or  fraternity  then  present  have  made  orders^ 
ruleSj  and  regulations  for  the  government  and  manage- 
ment of  the  said  company^  and  for  imposing  and  levying 
fines  and  penalties  on  the  members  of  the  said  company 
for  the  breach  or  non-observance  of  such  orders^  rules^ 
and  regulations;    and  at  a  court  holden  on  Saturday 
next  after  Easter^  or  in  pursuance  of  orders  then  made, 
persons  qualified  according  to  the  usages  and  customs 
of  the  said  company  have  been  heretofore  admitted  to 
the  freedom  of  the  said  company :  and  that  the  said 
fishery  is  maintained  and  preserved  at  a  very  consider- 
able yearly  sum  of  money  by  the  said  company,  and  the 
said  fishery  is  of  great  benefit  to  the  public  as  well 
as    to    the  said  company;   and  it  is  expedient  that 
further  power  should  be  granted  to    the  said  com- 
pany, to  maintain  and  preserve  the  same,  than  they 
now  possess,  and  that  the  time  for  holding  the  water- 
courts  for  the   said  manor    and  hundred  should   be 
altered ;  and  it  is  desirable  that  further  powers  should  be 
granted  to  the  said  company;   but  the  several  purposes 
aforesaid  cannot  be  efiected  without  the  aid  and  autho- 
rity of  parliament/'    It  then  goes  on  to  enact  '^  that  the 
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1854.       several  persons  at  present  composing  'The  Company  or 
"  Fraternity  of  Free  Fishermen  and  Dredgermen  of  the 
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V.  Manor  and  Hundred  of  Faversham^  in  the  Co\mtjx}{ 
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Kent/  and  all  other  persons  who  shall  hereafter  be  free  of 
the  said  fishery^  shall  and  may  have  and  exercise  all  the 
powers  and  authorities  now  vested  in  and  belonging  to 
and  now  used  and  exercised  by  the  said  company^  and  also 
shall  have  and  exercise  all  such  other  powers  and  autho- 
rities as  are  hereinafter  given  or  mentioned/'  The  2nd 
section  provides  for  the  holding  of  general  annual  courts^ 
and  the  election  of  a  foreman^  treasurer^  secretary^  and 
twelve  jurymen^  and  that  such  foreman^  treasurer^  secre- 
tary^ and  jury  for  the  time  being  shall  have  the  manage- 
ment and  regulation  of  the  said  fishery^  and  of  the  affairs 
of  the  said  company^  in  the  same  manner^  and  to  the 
same  extent^  as  the  foreman^  treasurer^  bookkeeper^  and 
jury  of  the  said  company  had  theretofore  had  the 
management  and  regulation  thereof.  The  only  question 
is^  whether  the  orders  made  by  the  foreman  and  jury  on 
the  12th  and  19th  of  July^  1852^  were  in  excess  of  their 
power.  It  is  submitted  that  they  were  not,  and  more- 
over that  they  were  fair  and  reasonable.  It  was  clearly 
reasonable  to  require  notice  from  freemen  having  boats, 
of  their  readiness  to  be  employed  in  carrying  the  pro- 
duce of  the  fishery  to  market ;  and,  if  the  foreman  and 
jury  might  lawfully  suspend  for  one  turn  those  who  neg- 
lected to  give  notice,  they  might  suspend  them  for  a 
longer  period.  Prim&  facie  they  were  acting  within  the 
scope  of  their  authority  and  jurisdiction,  and  therefore 
the  maxim  '^  Omnia  prsesimiunter  legitime  facta,  ddnee 
probetur  in  contrariam'^  applies;  and  the  rule  is  the 
same  whether  the  act  done  is  the  act  of  a  court  or  of  a 
corporation.  Many  reasons  might  readily  be  suggested 
why  a  regulation  of  this  sort  should  be  reasonable  in 
this  particular  trade.  The  competition  is  great,  and  the 
season  limited.     It  is  essential  that  the  company  should 
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be  provided  with  boats  sufficient  for  the  conveyance  of  1854. 
the  oysters  to  market :  and  this  cannot  be  done  on  the  Hilu 
instant.  The  exclusion  from  a  tum^  for  default  of 
notice,  is  not  in  the  nature  of  a  penalty ;  nor  is  it  like 
the  case  of  the  exclusion  of  a  commoner  from  the  exer- 
cise of  his  commonable  rights :  it  is  a  mere  regulation 
for  the  benefit  of  the  general  body.  In  Bosworih  v. 
Heame,  2  Stra.  1085,  a  bye-law  that  no  drayman  or 
brewer's  servant  should  be  abroad  in  the  streets  of 
London  with  his  dray  or  cart  after  one  o'clock  in  the 
afternoon,  under  the  penalty  of  20«.,  was  held  good, 
inasmuch  as  '^  it  was  only  a  r^ulation  of  trade,  of  which 
the  city  was  the  best  judge ;  and  it  was  enough  that  it 
did  not  appear  unreasonable  in  itself  It  is  said  that 
this  practice  of  requiring  notice  firom  the  owners  of  boats 
was  not  in  force  until  1850.  But  that  circumstance  in 
itself  will  not  make  it  unreasonable.  Nor  is  it  a  ground 
of  objection  that  the  order  was  not  made  at  a  water- 
court,  which  since  the  passing  of  the  8  Vict.  c.  lix,  is 
held  (unless  called  for  special  piurposes)  only  once  a  year ; 
for,  it  was  competent  to  the  water-court  to  delegate  the 
power  to  make  it  to  the  foreman  and  jury :  Rex  v.  Spen^ 
cer,  8  Burr.  1827.  This  order  is  not  a  restraint  of 
tradCj  as  in  the  instances  put  by  Lord  Macclesfield  in 
Mitcftell  V.  Reynolds,  1  P.  Wms.  181,  but  a  mere  regu- 
laHon ;  and  bye-laws  for  the  regulation  of  trade,  which 
are  for  the  benefit  and  advantage  of  trade,  are  good : 
The  Master  Gunmakers  of  London  v.  FeU,  Willes,  384. 
The  common  council  of  the  city  of  London  have  by 
custom  a  right  to  make  ordinances  for  regulating  carts 
worked  within  the  city  for  hire,  restraining  their  number, 
Ucensing  them,  and  regulating  the  manner  in  which  they 
shall  be  licensed.  A  bye-law  was  made  in  common 
council,  that  four  hundred  and  twenty  of  such  carts, 
and  no  more,  should,  by  the  president  and  governors  of 
Christ's  Hospital,   be  allowed  or  licensed  to  work  for 
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1854.        tire  within  the  city.     It  was  held,  that  such  bye-law 
~  was  supported  by  the  custom ;  and  that  the  discretionary 

«._  power  of  licensing  was  rightly  and  ex  necessitate  dele- 
gated by  the  common-council  to  a  smaller  body ;  and  (on 
a  motion  for  a  procedendo,  after  return  to  a  habeas  cor- 
pus obtained  by  a  party  sued  on  the  bye-law)  the  court 
of  Queen^s  Bench  refused  to  inquire  whether  or  not  the 
number  of  four  hundred  and  twenty  was  reasonable. 
[Maule,  T.  Surely  a  competent  authority  in  a  trading 
corporation  may  make  regulations  in  restraint  of  their 
trade.]  In  James  v.  Tutney,  Cro.  Car.  497,  it  was  held 
that  a  custom  in  a  manor  to  make  bye-laws  for  the  re- 
gulation of  a  common  or  great  waste,  parcel  of  the 
manor,  is  good :  so,  a  bye-law,  that  no  commoner  shall 
put  his  sheep  into  a  particular  part  of  the  common,  is 
good.  It  is  objected  that  the  order  of  the  12th  of  July, 
1852,  does  not  intimate  at  what  time  the  notice  was  to 
be  given.  But  these  orders,  which  are  made  by  men 
comparatively  illiterate,  are  not  to  be  construed  with  the 
strictness  that  would  be  applied  to  an  act  of  parliament 
or  a  deed :  or,  as  Denison,  J.,  says,  in  the  case  of  The 
Master  Sfc.  of  the  Vintners*  Company  v.  Passey,  1  Burr. 
235,  239,  "  Bye-Laws  ought  to  have  a  reasonable  con- 
struction :  we  ought  not  to  construe  them  so  stricUy  as 
to  take  them  to  be  void,  if  every  particular  reason  of 
making  them  does  not  appear.^'  And  here  it  appears 
on  the  face  of  the  case,  that  the  plaintiff  had  notice  of 
the  order  on  the  14th ;  and  it  further  appears  that  he 
himself  was  excluded  in  1851,  by  the  same  rule. 
[MatUe,  J.  The  order  of  the  12th  of  July  was  not  the 
notice.  I  observe  the  plaintiff  in  his  evidence  says,  '^  I 
heard  there  was  a  notice.  I  heard  of  it  on  the  14th  of 
July.  //  did  not  mention  any  particular  time.  I 
thought  it  time  enough  to  give  notice,  when  I  was  ready 
to  carry.*']  He  had  the  means  of  knowing  the  time  : 
the  same  time  that  applied  to  the  salesmen,  must  necea- 
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wrily  apply  to  those  who  were  to  carry  the  oysters  to        1854. 
market.    At  all  events^  the  allegation  of  the  order  of        ^^ 
the  19th  of  July,  is  sufficient  to  sustain  the  defence^  v. 

fltriking  out  all  the  rest.  If  there  be  any  ground  at  all 
upon  which  these  orders  can  be  sustained^  the  court  will 
uphold  them.  It  is  most  essential  to  the  welfare  and 
prosperity  of  the  trade^  that  the  authority  of  the  fore- 
man and  jury  should  not  be  impugned. 

Quain,  in  reply,  was  stopped  by  the  court. 

Jervis,  C.  J.  I  am  sorry  to  say  that  we  must  deter- 
mine this  case  without  deciding  the  principal  point  which 
the  parties  intended  to  raise,  viz.  whether  or  not  the 
foreman  and  jury  had  power  to  make  the  order  of  the 
19th  of  July,  1852,  and  whether  or  not  such  order  was 
reasonable.  Upon  the  declaration,  one  only  objection 
is  open :  and  that  is,  that  the  plaintiff  has  alleged  his 
right  as  a  fireeman  of  the  company  to  be  employed 
in  his  turn  to  carry  ojrsters  to  Billingsgate  gene- 
rally. Mr.  Baddeley  says,  that,  inasmuch  as  the  water- 
court  order  of  the  29th  of  July,  1797,  makes  that 
right  subject  to  a  qualification  or  condition  that  the 
party  and  his  boat  should  be  capable  of  doing  the  busi- 
ness, it  does  not  confer  a  general  right  to  be  employed, 
and  that  the  restriction  should  have  been  stated  in  the 
declaration.  It  is  unnecessary  to  quarrel  with  the 
general  rule  as  contended  for  by  the  defendant's  counsel. 
But  I  am  of  opinion  that  it  has  no  application  to  this 
case,  because  this  is  not  a  restriction  or  limitation  of  that 
description.  The  right  to  be  employed  in  carrying 
oysters  in  turn  is  absolute,  until  something  is  afterwards 
done  by  the  foreman  and  jury  to  prevent  the  party  firom 
taking  the  benefit  of  it :  the  alleged  condition  is  not  of  a 
nature  to  qualify  or  cut  down  the  right.  Then  comes 
the  only  remaining  question, — whether  the  defendant 
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1854.  has  proved  his  fifth  and  sixth  pleas^  which  are  substan- 
Hjjjjh  tiaUy  the  same.  Several  objections  were  iirged^  one 
^^  of  which^  though  a  technical    objection,    appemrs  to 

me  to  be  fatal.  The  plea  alleges,  that,  on  the  12th  of 
July,  1852,  the  same  being  a  fit  and  convenient  time  for 
that  purpose,  the  foreman  and  jury  for  the  time  being, 
having  then  the  management  and  regulation  of  the 
fishery,  and  of  the  affairs  of  the  company,  as  in  the  act 
of  parliament  in  that  behalf  mentioned,  in  order  that  the 
company  might  be  provided  with  fit  and  proper  vessels 
to  take  their  oysters  to  market  at  such  period  or  season 
of  the  year  as  aforesaid,  and  that  the  trade  and  business 
of  the  company  might  then  be  properly  and  adequately 
conducted  and  carried  on,  caused  a  certain  notice  and 
order  to  be  duly  given  and  made  to  the  freemen  and 
members  of  the  company, — the  said  notice  and  order 
being  proper  and  reasonable  in  that  behalf,  and  being  a 
notice  or  order  of  such  and  the  like  nature  as  the  fore- 
man and  jury  of  the  said  company  for  the  time  being 
had  before  the  passing  of  the  act  been  authorised  and 
impowered  firom  time  to  time  to  give  and  make  in  the 
management  and  regulation  of  the  said  fishery,  and  of 
the  affairs  of  the  said  company, — and  thereby  directed 
and  required  that  those  fi*eemen  or  members  of  the 
company  who  had  vessels  fitting  and  proper  for  the  pur- 
poses aforesaid,  and  intended  to  work  for  the  said  com- 
pany at  the  period  or  season  of  the  year  for  dredging 
for,  catching,  and  taking  oysters,  should,  an  or  before  the 
19/A  of  July  in  the  year  aforesaid,  give  notice  to  the 
foreman  or  to  any  one  of  the  jury  of  the  said  company 
of  their  intention  of  working  for  the  company  as  afore- 
said,— of  which  said  notice  and  order  the  plaintiff  after- 
wards, and  before  the  said  19th  of  July,  had  notice ;  and 
that  the  plaintiff  neglected  and  omitted  to  give  such 
notice  of  his  intention  of  working  for  the  company  as 
aforesaid.    The  plea  then  goes  on  to  allege,  that,  after- 
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wards,  on  the  19th  of  July,  by  a  certain  other  order  and  1854f, 
regulation  made  by  the  foreman  and  jury, — the  same  buam 
being  a  proper  and  reasonable  order  and  regulation  in  v- 

H  II  M'P 

that  behalf,  and  being  an  order  and  regulation  of  such  '  • 

and  the  like  nature  as  the  foreman  and  jury  for  the  time 
being  had  before  the  passing  of  the  act  been  authorised 
and  impowered  firom  time  to  time  to  make  in  the  ma. 
nagement  and  regulation  of  the  fishery,  and  of  the  affairs 
of  the  company, — it  was  ordered  and  provided  that  the 
boats  or  vessels  of  those  of  the  freemen  or  members  of 
the  company  who  had  given  notice  of  their  intention  of 
working  for  the  company,  should  be  employed  to  work 
for  the  company,  and  to  carry  their  oysters  to  Billings- 
gate, and  that  no  other  boats  or  vessels  should  be  allowed 
to  take  turn  with  them,  or  be  employed  in  so  working 
and  carrying  the  oysters  as  aforesaid,  with  the  said  boats 
or  vessels  of  the  freemen  or  members  who  had  given 
notice,  until  after  the  31st  of  October ;  and  that,  by 
reason  of  the  premises,  and  by  virtue  of  the  last-men- 
tioned order  and  regulation,  the  defendant,  according  to 
his  duty  in  that  behalf  as  foreman  of  the  company,  at 
the  several  times  in  the  declaration  mentioned,  being 
after  the  19th  of  July,  and  before  the  Slst  of  October, 
refused  to  employ  the  plaintiff  and  his  boat,  as  he  law- 
fully might,  the  plaintiff  and  his  boat  not  being  then 
entitled,  by  reason  of  the  premises,  to  be  so  employed  as 
aforesaid.  There  is  no  evidence  on  the  face  of  the  special 
case,  of  any  such  notice  or  order  having  been  given  or 
made  at  all.  It  is  true  a  notice  was  given,  requiring 
those  freemen  who  had  vessels  fitting  to  give  notice  to 
the  foreman  or  one  of  the  jury,  of  their  intention  of 
working  for  the  company, — but  not  fixing  any  time  at 
which  such  n6tice  should  be  given.  It  appears  from  the 
case,  that,  prior  to  the  year  1850,  the  practice  had  been, 
that  the  foreman  and  jury  ascertained,  either  by  notice 
or  by  personal  application,  before  the  commencement  of 
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1854.  the  season^  who  could  carry;  and  then  the  freemen, 
Hills  after  they  had  ceased  to  be  employed  elsewhere,  gave 
HuKT.  i^otice,  and  came  in  after  standing  by  one  turn :  and 
there  is  nothing  to  shew  that  the  old  practice  had  not 
been  revived.  Mr.  Baddeley  says  the  pleas  were  suffi- 
cient without  the  allegation  of  notice.  But,  if  that  were 
struck  out,  it  would  appear  that  the  foreman  and  jury 
chose  to  employ  others  in  the  plaintiff's  turn,  without 
any  notice  to  him.  That  clearly  would  not  be  reason- 
able. I  think  the  whole  basis  of  the  plea  fails ;  and,  on 
that  simple  ground,  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment. 

Maule,  J.  I  am  of  the  same  opinion  upon  both 
points,  and  I  do  not  think  it  necessary  to  add  anything 
to  what  my  Lord  Chief  Justice  has  said.  The  allegations 
of  notice  in  the  fifth  and  sixth  pleas  clearly  are  not 
proved ;  and,  if  the  matters  not  proved  be  struck  out,  as 
it  has  been  suggested  they  may  be,  the  pleas  would 
afford  no  answer  whatever  to  the  declaration. 

Cresswell,  J.     I  am  entirely  of  the  same  opinion. 

Crowder,  J.  The  fifth  and  sixth  pleas  are  entirely 
founded  upon  the  notice.  And  I  agree  with  the  rest  of 
the  court  in  thinking  that  they  cannot  be  made  good  by 
striking  out  any  part. 

Judgment  for  the  plaintiff. 
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1854. 


Gether  v.  Capper.  ,^    „, 

Maif  31. 

1  HIS  was  an  action  for  freight  upon  a  charterparty.  By  a  clmrter- 

The  first  count  of  the  declaration  stated,  that,  on  the  ^^^  ^Tf 

'  '  voyage  from 

25th  of  June,  1853,  by  a   certain  charterparty  then  SuncUwali  ^o 

made  between  the  plaintiff  and  certain  persons  therein  it  was  stipu- ' 

described  as  Messrs.  Hoare,  Buxton,  &  Co.,  of  London,  Jf^/^onW^ 

it  was  agreed,  that,  after  haying  performed  the  voyage  ff^^®  "  *^® 

firom  Grafle  to   Honfleur,  the  plaintiff  should  proceed  which  he  could 

from  thence  to  Sundswall,  and  there  on  account  of  the  ^n*p^d  for° 

charterers  should  take  on  board  a  cargo  of  wood,  with  the  *^P«  ^  *^e 

same  voyage 

necessary  deck-load  and  stowage,  as  much  as  the  vessel  when  the  vessel 

could  conveniently  carry,  and  should  then  without  delay  SS^buJtot 

proceed  to  Southampton,  where  the  cargo  was  to  be  less  than  90». 

discharged  according  to  the  bill  of  lading,  and  the  voy-  Wgh  standard 

age  was  to  conclude :  That  it  was  further  agreed,  that,  h^"^  tiJ^  ^jg 

upon  delivering  the  same  at  the  said  place  of  discharge,  ^4^?!^V|^™" 

the  plaintiff  was  to  receive  the  highest  freight  which  he  legal  proof; 

,.  .      ,  ,  'J    ^         t«  Av  but  that  the 

coma  prove  to  have  been  paid  for  ships  on  the  same  owner  would  be 

voyage  when  the  said  vessel  passed  Elsinore^  but  not  less  h^^Jli^^^*®* 

than  90*.  British  sterling,  per  St.  Petersburgh  standard  freight  which 

hundred,  computed  at  one  hundred  and  sixty-five  Bri-  the  knowledge 

tish  cubic  feet  for  planks,  battens,  and  boards,  and  one  °f  *K®  freig^'ter, 

r  '  '  '  was  in  a  posi- 

hundred  and  fifty  cubic  feet  for  timber,  and  full  freight  tion  to  prove, 

bv  reasonable 

for  the  deck-load,  and  for  short  lengths  for  stowage,  aU  evidence,  to 

with  5  per  cent,  hat-money,— which  freight  was  to  be  ^"^^  ^"^  P*^^' 
paid  to  the  plaintiff,  after  a  right  delivery  of  the  cargo, 
half  in  cash,  and  half  in  four  months'  bills  on  London, 
to  be  approved  of  by  him :  That  it  was  further  agreed 
that  the  necessary  moneys  for  ship's  disbursements 
at  the  place  of  lading  might  be  received  from  the  skipper 
against  insurance,  and  in  reduction  of  freight :    That 
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the  cargo  was  to  be  delivered  free  to  and  from  the  ship's 
side  at  all  places ;  and^  should  lighters  be  required^  they 
should  be  for  account  of  the  freighter;  and  that  the 
freighter  was  to  clear  the  cargo  in  all  ports  and  rivers : 
That  the  said  freighters  assigned  to  the  defendant^  and 
the  defendant  then  became  and  was  the  assignee  of^  the 
said  cargo^  and  entitled  to  receive  the  same :    And  that 
thereupon,  in  consideration  of  the  premises^  and  that  the 
plaintiff^  at  the  request  of  the  defendant^  would  deliver 
unto  the  defendant  as  such  assignee  the  said  cai^o 
according  to  the  said  charterparty^  the  defendant  then 
promised  the  plaintifif  to  perform  and  fulfil  all  things  in 
the  said  charterparty  contained  on  behalf  of  the  freighters 
to  be  performed :     That  all  times  had  elapsed^  and  all 
things  had  been  done  by  the  plaintiff  necessary  to  entitle 
him  to  the  fulfilment  of  the  said  promise  on  behalf  of  the 
defendant^  and  to  payment  according  to  the  terms  of  the 
said  charterparty :     That  the  plaintiff  was  able  to  prove^ 
and  that  the  fact  was,  that  the  highest  freight  paid  for 
ships  on  the  same  voyage  at  the  time  the  said  vessel  passed 
Elsinore,  was,  to  wit,  71.  7s,  6rf.  per  St.  Petersburgh 
standard  hundred,»of  which  the  defendant  always  had 
notice :    That,  by  reason  of  the  premises,  a  large  sum, 
to  wit,  the  sum  of  800/.,  became  due  and  payable  to  the 
plaintiff  for  the  freight  of  the  said  vessel,  and  for  per- 
centage thereon,  and  for  port-dues,  and  otherwise,  ac- 
cording to  the  terms  of  the  said  charterparty  :  And  that, 
although  a  certain  sum,  to  wit,  the  sum  of  167/.  Ss.  Bd., 
had  been  paid  in  part  liquidation  of  the  said  lai^er  sum : 
Yet  that  the  defendant  had  not  paid  the  residue  accord- 
ing to  the  terms  of  the  said  charterparty,  and  had  wholly 
refused  either  to  give  such  bills  as  in  the  said  charter- 
party  was  mentioned,  or  to  pay  in  cash  the  said  freight 
and  charges,  or  any  part  thereof. 

And  the  plaintiff  also  sued  the  defendant  for  money 
payable  by  the  defendant  to  the  plaintiff  for  freight  for 
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the  conveyance  by  the  plaintiff  for  the  defendant  at  his        1854. 
request^  of  goods  in  ships :  and  for  money  paid  by  the       qbthrb 
plaintiff  for  the  defendant  at  his  request ;  and  for  money  ^- 

found  to  be  due  from  the  defendant  to  the  plaintiff  upon 
an  account  stated  between  them:  And  the  plaintiff 
claimed  1000/. 

The  defendant  pleaded^ — firsts  to  so  much  of  the  first  Fine  plea. 
count  as  claimed  freight  exceeding  90^.  British  sterling 
per  St.  Fetersbuj^h  standard  hundred^  computed  as 
aforesaid^  with  5/.  per  cent,  hat-money^  that  the  plaintiff 
VHU  not  able  to  prove^  nor  was  it  the  fact^  that  the  highest 
fireight  paid  for  ships  on  the  same  voyage  at  the  time 
the  said  vessel  passed  Elsinore^  exceeded  such  90^.^  with 
such  6/.  per  cent,  hat-money^ — secondly^  to  the  cause  of  Second  plea. 
action  in  the  introductory  part  of  the  first  plea  mention-* 
ed^  that  the  plaintiff  did  not  prove  that  any  higher  rate 
of  fireight  than  such  90«.  as  aforesaid^  with  such  5  per 
cent,  hat-money  as  aforesaid^  had  been  paid  for  ships  on 
the  same  voyage  when  the  said  vessel  passed  Elsinore^ 
according  to  the  true  meaning  of  the  contract. 

The  plaintiff  demurred  to  the  second  plea^ — the  point  Demurrer  to 
marked  in  the  margin  being,  "  that  the  plea  puts  in  *^°^  ^^ 
issue  an  immaterial  fact,  and  one  which  is  not  alleged  in 
the  count  to  which  it  is  an  answer ;  and  generally,  that 
it  discloses  no  sufficient  ground  of  defence  to  the  action.^ 


n 


Lush,  in  support  of  the  demurrer.  The  second  plea 
is  clearly  a  bad  one.  It  admits  that  a  higher  rate  of 
fireight  than  90«.  had  been  paid  for  ships  on  the  same 
▼oyage  when  the  vessel  in  question  passed  Elsinore,  and 
that  the  plaintiff  was  able  to  prove  it :  all  it  denies,  is,  a 
fact  not  allied  in  the  declaration,  viz.  that  the  plaintiff 
pwed  it.  This  is  a  mercantile  contract,  which  must 
receive  a  reasonable  construction.  The  construction 
which  will  be  contended  for  on  the  other  side, — that, 
before  the  plaintiff  can  be  entitled  to  receive  the  higher 
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1854.  freight,  he  must  give  strict  legal  proof  of  its  payment,— 
Gethbb  would  be  unreasonable  and  absurd.  Before  whom  is  he 
Caffxb.  *^  prove  it  ?  Is  he  to  bring  an  action,  and  so  prove  it 
before  a  court  and  jury  ?  \^Orowder,  J.  The  defendant 
will  say  it  means  such  proof  as  ought  reasonably  to  be 
deemed  sufficient  to  satisfy  a  merchant.]  That  might 
be  a  very  convenient  admission  for  the  purposes  of  this 
demurrer :  but  that  can  hardly  be  contended.  [Maule, 
J.  If  this  plea  be  good,  the  declaration  must  be  bad. 
If  proving  the  highest  amount  of  freight  paid  for  ships 
on  the  same  voyage  when  this  vessel  passed  Elsinore, 
was  a  condition-precedent,  the  general  allegation  that 
all  things  had  been  done  by  the  plaintiff  necessary  to 
entitle  him  to  the  fulfilment  of  the  defendant's  promise, 
and  to  payment  according  to  the  terms  of  the  charter- 
party,  does  comprehend  the  allegation  that  he  did  prove 
that  fact.]  The  meaning  of  that  general  allegation  is, 
that  the  plaintiff  brought  home  the  cargo,  and  so  earned 
freight  under  the  charterparty.  The  declaration  then 
goes  on  to  allege  circumstances  which  entitle  the  plain- 
tiff to  the  larger  freight  claimed.  That  which  the  plea 
traverses  is  nowhere  alleged  at  all. 

Raymond  (with  whom  was  BovUl)  contrk.  The  plea 
in  question  is  not  addressed  to  the  908,  freight,  but  to 
the  higher  rate  of  7/.  7s.  Qd,  per  St.  Petersburgh  stand- 
ard hundred.  It  lay  on  the  plaintiff  to  shew  that  he 
was  entitled  to  receive  that  higher  amount  of  freight. 
The  proof  mentioned  in  the  charterparty  clearly  is  a 
condition-precedent  to  the  plaintiff's  right  to  receive 
that :  and,  if  it  be  a  condition-precedent,  he  cannot  say 
that  it  is  not  involved  in  the  declaration ;  for,  if  not,  the 
declaration  would  be  bad.  The  general  averment  that 
the  plaintiff  had  done  all  things  necessary  to  entitle  him 
to  the  fulfilment  of  the  defendant's  promise,  and  to  pay- 
ment according  to  the  terms  of  the  charterparty,  must 


V. 

Gaffes* 
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mean  that  be  has  entitled  himself  to  the  whole  of  that  1854. 
which  he  demands.  [Matde,  J.  The  allegation  of  gethkb 
performance  comes  immediately  after  the  mutual  pro- 
mises^ and  before  the  all^ation  as  to  the  larger  fi^ight. 
That  general  all^ation  of  performance  would  be  proved 
if  the  plainti£f  was  entitled  to  be  paid  anything  in  respect 
of  the  contract.]  The  demand  is  for  the  whole  freight 
due  on  the  charterparty.  The  plaintiff  avers  that  the 
whole  freight  is  more  than  90^.^  to  wit^  71.  7s.  6d, 
[Maule,  J.  The  plaintiff  does  not  aver  that  he  has  done 
everything  to  entitle  him  to  recover  the  freight  claim- 
ed in  the  declaration ;  but^  to  the  fulfilment  of  the  con- 
tract, and  to  the  payment  of  the  freight  mentioned  in 
the  diarterparty.  He  will  be  entitled  to  that,  in  the 
event  of  his  being  found  entitled  to  the  minimum 
freight  only.]  He  is  by  this  action  insisting  upon  the 
chartered  freight  being  a  sum  exceeding  90s.  Before 
the  Common  Law  Procedure  Act,  to  entitle  him  to  the 
higher  freight,  the  plaintiff  must  distinctly  have  averred 
all  the  tacts  necessary  to  shew  that  the  contract  entitled 
him  to  it.  ^Maule,  J.  It  was  competent  to  the  plain- 
tiff to  sue  for  the  minimum  freight  only :  and  the  decla- 
ration may  be  a  very  good  one,  although  it  states  some- 
thing bearing  upon  the  claim  to  the  larger  freight.  In 
effect,  the  declaration  states,  that  the  defendant  pro- 
mised to  pay  freight, — a  certain  minimum  freight  in  one 
event,  and  a  certain  lai^er  freight  in  another  event, — 
and  that  something  has  happened  which  entitles  the 
plaintiff  to  recover  some  freight.  That  which  the  plain- 
tiff wanted  to  shew,  was,  that  the  events  which  happened 
entitled  him  to  recover  all  the  freight  he  claims  in  his 
declaration  :  instead  of  saying  that,  he  says,  that  he  has 
done  all  that  entitles  him,  and  that  the  events  which 
have  happened  entitle  him,  to  all  that  the  contract 
entitles  him  to.]  The  plea  is  a  substantial  answer  to  so 
much  of  the  demand  as  it  is  addressed  to.    The  main 
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1854.        question  is,  whether  actaal  proof  was  a  condition-pre- 
Gbthbb       cedent  to  the  plaintiffs  right  to  sue  for  the  higher 

^'  freight.     This  is  a  mercantile  contract,  which  should 

Cafpeb.  .  .  . 

receive  such  a  reasonable  construction  as  to  make  it 
capable  of  performance  without  the  intervention  of  a 
suit  at  law :  legal  proof  could  not  have  been  contem- 
plated. If  the  words  are  so  ambiguous  as  to  be  incapa- 
ble of  any  construction,  the  plaintiff  can  only  be  entitled 
to  the  minimum  freight.  '^  Proof  ^'  does  not  necessarily 
mean  legal  proof.  It  was  not  necessary  to  prove  ab« 
solutely  that  the  higher  rate  of  freight  had  been  paid  in 
other  cases :  this  might  have  been  done  by  producing  a 
charterparty  or  a  biU  of  lading,  or  by  any  other  reason- 
able  medium  of  proof.  It  would  be  for  the  jury  to  say 
whether  or  not  reasonable  proof  was  tendered.  It  is 
like  the  case  of  a  contract  for  an  '^  approved  bilL^' 
[Maule,  J.  I  think  it  is  extremely  doubtful  whether 
the  declaration  does  not  in  fact  allege  that  the  plaintiff 
did  prove  the  fact :  it  alleges  that  the  defendant  knew 
the  &ct,  and  that  the  defendant  was  aware  that  the 
plaintiff  was  able  to  prove  it.]  If  so,  the  plea  is  good 
as  a  traverse.  His  mere  knowledge  might  not  be 
enough.  [Maule,  J.  The  charterparty  does  not  ex- 
plicitly require  proof  to  be  given :  it  is  only  by  inference 
you  require  it.  Is  not  a  thing  proved  to  one  who  knows 
the  fact  ?]  The  court  assumes  that  the  defendant  knew 
it.  [Maule,  J.  The  declaration  so  alleges,  and  the 
plea  does  not  deny  it.  The  correct  view  of  it  seems  to 
me  to  be  this.  The  words  are, — the  plaintiff  to  receive 
the  highest  freight  which  he  can  prove  to  have  been 
paid  for  ships  on  the  same  voyage  when  the  said  vessel 
passes  Elsinore,  but  not  less  than  90«.  That  involves 
the  fact  that  the  larger  freight  has  been  paid.  The 
charterparty  does  not  say  that  the  plaintiff  shall  prove 
it :  but  you  assume  that  by  implication  it  does  require 
him  to  prove  it.    To  that  I  do  not  assent.     Admitting 


Caffeb. 
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the  simple  fact  of  ability  to  prove  not  to  be  enough^  in        1854. 

the  drcumstances    which    have    happened. — that    the       ~ 

^^        '  ^  Qetheb 

fact  was  80^  that  the  plaintifif  was  able  to  prove  it^  and  that  _  «. 
the  defendant  knew  it^ — is  not  the  charterparty  satisfied? 
The  plaintiff  shall  prove^  or  such  circumstances  shall 
concur  as  to  render  proof  unnecessary.  The  declaration 
does  not  aver  that  the  plaintiff  did  prove  the  fact^  but 
that  he  could  prove  it.  The  capacity  to  prove,  coupled 
with  knowledge  on  the  part  of  the  defendant  of  the 
capacity  to  prove,  and  of  the  existence  of  the  fact,  I 
think  satisfies  the  terms  of  this  charterparty.  If  the 
words  had  been  '^  which  he  can  prove  and  does  prove/' 
it  might  have  been  otherwise ;  for,  in  that  case,  perhaps 
it  could  not  have  been  said  that  something  which  is  not 
proof  shall  be  equivalent  to  proof.]  Taking  the  whole 
contract  together^  it  evidently  shews  that  something 
more  was  meant  than  mere  knowledge.  [Maule,  J. 
The  case  is  somewhat  analogous  to  Warren  v.  Peabody, 
ante.  Vol.  VIII,  p.  800.] 

Jervis,  C.  J.  I  think,  for  the  reasons  given  by  my 
Brother  Maule,  that  the  plaintiff  is  entitled  to  judgment 
on  this  demurrer. 

The  rest  of  the  court  concurring. 

Judgment  for  the  plaintiff,  (a) 

(a)  The  plea  demurred  to  tion»  upon  condition,  that,  if 

had  been  disallowed  by  Cress-  the  plaintiff  demiirre4  to  it,  the 

well,  J.,  at  Chambers,  but  re-  demurrer  should  be  set  down 

stored  by  the  court,  on  mo-  and  argued  without  delay. 
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June  8.  Charles  and  Another  r.  Altin. 

l^'^i^l  This  was  an  action  upon  a  charterparty.  The  decla- 
avoidance  of      nation  stated,  that,  on  the  3rd  of  July,  1852,  it  was  by 

circuity  of  ac-  '  '  J>  '  J 

tion,  it  must      charterparty  mutually  agreed  between  the  defendant, 

shew  tuftt  tiifi 

sum  which  the  D^^ter  of  the  good  ship  or  vessel  called  the  Swea,  and 
UtlS^^''"  *^®  plaintiffs,  that,  the  said  vessel,  being  tight,  staunch, 
ver  from  the  and  strong,  and  every  way  fitted  for  the  voyage,  should, 
cessariiy  the^'  ^^  ^11  possible  dispatch,  proceed  direct  to  Hartlepool, 
**™®  ^J^v .  *?  and  there  load  from  the  agents  of  the  plaintiffs  a  full  and 

respect  of  which  ^  ^ 

the  plaintiff  is  complete  cargo  of  coals,  which  the  plaintiffs  bound  them- 

By  a  charter-  selves  to  ship,  not  exceeding  what  the  said  ship  could 

weed  b^ween  reasonably  stow  and  carry  over  and  above  her  tackle, 

the  master  and  apparel,  provisions,  and  furniture,  and,  being  so  loaded, 

the  charterers, 

that  one  third    should  therewith  proceed  to  Point-de-Galle,  Ceylon,  or 

of  the  stipu- 
lated freight 

should  be  paid  before  the  sailing  of  the  vessel, — the  same  to  he  returned,  \f  the 
cargo  wot  not  delivered  <U  the  port  of  destination, — the  charterers  to  insure  the  amouni  at 
the  owner/  expense,  and  deduct  the  cost  of  doing  so  from  the  first  payment  of  freight. 
The  charterers  paid  the  one'third  freight,  deducting  tiie  premium  of  insurance.  The  ves- 
sel and  cargo  did  not  reach  their  port  of  destination.  In  an  action  by  the  charterers  to 
recover  bade  the  freight  so  paid, — the  owner  pleaded  that  the  loss  of  the  part  of  the  fr^ht 
to  be  returned,  was  such  a  loss  as  was  by  the  charterparty  to  be  insured  against  by  the 
charterers  at  the  owners'  expense,  and  such  insurance,  if  effected,  would  have  indemnified 
the  defendant  agidnst  the  loss  of  the  freight  stipulated  to  be  returned ;  that,  although  the 
plaintiffs  might  with  the  use  of  reasonable  care  and  diligence  have  effected  an  insurance 
whereby  the  defendant  and  the  owners  of  the  ship  would  have  been  fully  indemnified 
against  the  loss  of  the  one  third  freight  so  to  be  returned,  the  phunti£&  effected  the  in- 
suranoe  so  negligently  and  out  of  the  usual  course  of  business,  that  the  same  became  of  no 
use  or  value,  and  the  defendant  by  reason  of  such  improper  conduct  had  sustained  damaffes 
to  the  amount  of  the  said  third  freight  so  insured,  and  the  plaintifis  thereby  became  liable 
to  the  defendant  for  the  same,  and  liable  to  make  good  to  the  defendant  such  amount  as 
he  should  have*to  return  to  the  plaintifib  under  their  charterparty,  and  any  sum  paid  or 
returned  by  the  defendant  to  the  plaintifis  in  respect  of  the  freight,  would  be  the  damages 
sustained  by  the  defendant  by  reason  of  such  improper  conduct  and  deviation,  and  Uie 
defendant  would  be  damnified  to  that  extent : — 

Held  (dubitante  Crowder,  J.),  that  the  plea  was  bad,  inasmuch  astheooncluraon  it  drew 
was  not  warranted  by  the  facts  stated,  for,  that  the  liability  of  the  plaintifis  in  respect  of  their 
negligence  in  effecting  the  insurance,  was  a  liability  to  damages,  which  were  not  necessarily 
identical  in  amount  with  the  cl^m  set  up  by  them  in  this  action. 
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80  near  thereto  as  she  might  safely  get^  and  deliver  the        1854. 
same  there  alongside  any  crafty  steamer^  floating -depots   ~Ciiablb3 
or  pier,  as  might  be  directed  by  the  plaintifis'  agents,  to  ^' 

.  .  Altix. 

whom  the  said  vessel  was  to  be  consigned  at  the  port  of 
discharge :  and  it  was  thereby  further  agreed  that  the 
freight  should  be  paid  at  and  after  the  rate  of  26/.  per 
keel  of  21  tons,  4  cwt.,  on  the  quantity  delivered,  in  full 
(the  act  of  Grod,  the  Queen's  enemies,  fire,  restraint  of 
princes,  and  all  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation,  of  whatever  nature  or 
kind  soever,  during  the  said  voyage,  always  excepted), 
and  it  was  thereby  further  mutually  agreed  that  the 
freight  should  be  paid,  one  third  by  bill  at  three  months 
from  the  final  sailing  of  the  vessel  from  her  last  port  in 
Great  Britain,  or  in  cash  under  discount,  — the  same  to 
be  returned  if  the  cargo  was  not  delivered  at  the  port  of 
destination, — the  charterers  to  insure  the  amount  at 
owners'  expense,  and  deduct  the  costs  of  doing  so  from 
the  first  payment  of  freight ;  and  the  remainder  by  bill 
at  three  months'  date  from  the  delivery  of  a  certificate  to 
the  charterers,  signed  by  the  consignees,  of  the  right 
and  true  delivery  of  the  whole  cargo  agreeably  to  bills  of 
bding,  less  cost  of  coals  short  delivered,  or  in  cash  under 
discount  at  5/.  per  cent,  per  annum,  at  charterers' 
option :  Averment,  that  the  said  vessel  did  proceed  to 
Hartlepool,  and  there  load  a  full  and  complete  cargo  of 
coals,  and  did  therewith  proceed  on  her  said  voyage,  and 
the  plaintiffs  paid  to  the  defendant  one  third  of  the  said 
frdght,  after  deducting  the  cost  of  insuring,  by  bill  for 
166/.  11^.  lid.  at  three  months  from  the  final  sailing  of 
the  said  vessel  from  her  last  port  in  Great  Britain  (which 
said  bill  was  afterwards,  and  before  action  brought,  duly 
paid),  and  12/.  19*.  2d.  by  cheque,  under  discount, 
according  to  the  terms  of  the  said  charterparty  :  That 
the  said  cargo  never  was  delivered  at  its  port  of  destina- 
tion :     And  that,  although  the  plaintiffs  had  done  every 
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thing  on  their  part  to  entitle  them  to  have  the  amount 
so  paid  by  the  plaintiffs  in  respect  of  freight  returned 
and  repaid^  according  to  the  terms  of  the  said  charter- 
party;  and  although  a  reasonable  time  in  that  behalf 
had  long  since  elapsed ;  yet  the  defendant  had  not  re- 
turned to  the  plaintiffs  the  amount  so  paid  in  respect  of 
freight  as  aforesaid^  contrary  to  the  terms  of  the  said 
charterparty. 

There  was  also  a  count  for  money  payable  by  the  de- 
fendant for  money  received  by  the  defendant  for  the  use 
of  the  plaintiffs/ and  for  money  paid  by  the  plaintifis  for 
the  defendant  at  his  request^  and  for  money  found  to  be 
due  from  the  defendant  to  the  plaintiffs  on  accounts 
stated  between  them :     And  the  plaintiffs  claimed  300/. 

Second  plea, — as  to  the  first  count, — ^that  the  said 
cargo  was  not  delivered  at  the  port  of  destination,  by 
reason  of  the  dangers  and  accidents  of  sea  happening  to 
the  said  ship  in  the  course  of  her  voyage  in  the  said 
charterparty  mentioned,  and  before  the  completion, 
whereby  the  said  ship  was  wrecked  and  wholly  lost 
during  the  said  voyage,  to  wit,  at  the  Cape  of  Grood 
Hope,  and  before  her  arrival  at  the  said  port  of  destina- 
tion; and  the  delivery  of  the  said  cargo  was  entirely 
prevented,  and  the  freight  payable  in  respect  thereof,  in- 
eluding  the  said  part  so  to  be  returned  as  in  the  declara- 
tion mentioned,  was  wholly  lost :  and  the  said  loss  of  the 
said  part  of  the  freight  to  be  returned  as  aforesaid  was 
such  a  loss  as  was  by  the  provisions  of  the  said  charter- 
party  to  be  insured  against  by  the  plaintiffs  at  the  owners' 
expense;  and  the  insurance  by  the  said  charterparty 
required  would,  if  the  same  had  been  effected  according 
to  the  form  and  effect,  true  intent,  and  meaning  of  the 
said  charterparty,  have  indemnified  the  defendant  against 
the  loss  of  the  one  third  of  the  said  freight  which  was  to 
be  returned  by  him  in  the  event  of  the  non-delivery  of 
the  said  cargo  at  the  port  of  destination :  That,  although 
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the  plaintiffs  chained  the  defendant  with  the  costs  of  in-        1854. 
snring  one  third  of  the  freight,  and  deducted  such  costs       chables 

from  the  amount  of  the  one  third  of  the  freisht  so  paid  to  ^• 

Altht. 
the  defendant  as  aforesaid  ;  and  although  they  could  and 

might,  with  the  use  of  reasonable  care  and  diligence,  have 
effected  a  good  and  sufficient  insurance,  in  the  usual  course 
of  business,  according  to  the  true  intent  and  meaning  of 
the  said  charterparty,  whereby  the  defendant  and  the 
owners  of  the  ship  would  have  been  fully  and  sufficiently 
indemnified  against  the  loss  of  the  said  one  third  of  the 
freight  so  by  him  to  be  returned  as  aforesaid ;  yet  the 
plainti£&  did  not  take  or  use  reasonable  or  ordinary  care 
and  diligence  in  insuring  such  one  third  of  the  freight, 
and  did  not  insure  the  same  in  the  usual  course  of  busi- 
ness, but  improperly  deviated  frt)m  the  usual  course  of 
business  in  effecting  such  insurance,  and  effected  the 
same  in  such  a  negligent,  insufficient,  and  improper 
maimer,  and  so  out  of  the  usual  course  of  business,  and 
with  such  improper  and  insufficient  assurers  or  under- 
writers, that,  by  and  through  the  negligent  and  impro- 
per conduct  of  the  plaintifib  in  effecting  such  insurance, 
and  tiieir  improper  deviation  fr^m  the  usual  course  of 
business,  the  said  insurance  became  of  no  use  or  value, 
and  the  defendant,  by  reason  of  such  improper  conduct 
and  deviation,  had  sustained  damages  to  the  amount  of 
the  said  one  third  of  the  said  fi*eight  so  insured ;  and  the 
pUJTitiffip  thereby,  before  the  commencement  of  this  suit, 
became  liable  to  the  defendant  for  the  same,— being  the 
amount  in  and  by  the  said  fiirst  count  claimed  by  the 
plaintiflb  to  be  repaid  and  returned  to  them  by  the 
defendant, — and  liable  to  make  good  to  the  defendant 
such  amount  as  he  should  have  to  return  to  the  plaintifis 
under  the  said  charterparty ;  and  any  and  every  sum  of 
money  paid  or  returned  by  the  defendant  to  the  plaintiffs 
in  respect  of  the  said  fireight,  or  recovered  by  the  plain- 
tiffs under  the  said  first  count,  will  be  the  damage  sus- 
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tained  by  the  defendant  by  reason  of  such  improper  con- 
duct and  deviation  as  aforesaid^  and  the  defendant  will 
thereby  be  damnified  to  that  extent. 

Ninth  plea, — as  to  185/.  3*.  9^.,  parcel  of  the  plain- 
tiffs' claim  as  to  the  residue  of  the  declaration,  and  other 
parcel  than  the  sum  of  89/.  10*.  in  the  seventh  plea 
excepted, — that  the  said  sum  of  185/.  Ss.  9d.  was  the 
amount  of  one  third  of  the  freight  in  the  first  count 
mentioned  which  was  by  the  terms  of  the  charterparty 
therein  mentioned  to  be  returned  by  the  defendant  to 
the  plaintiffs  if  the  cargo  of  the  vessel  therein  mentioned 
was  not  delivered  at  the  port  of  destination ;  and  the  said 
sum  of  185/.  3*.  9rf.,  parcel  &c.,  was  made  up  of  the  two 
sums  of  166/.  11*.  llrf.  and  12/.  19*.  2d.  in  the  said  first 
count  mentioned,  and  the  costs  of  insuring,  in  that  coimt 
also  mentioned,  being  the  further  sum  of  5/.  12*.  8rf. ; 
and  the  said  sum  of  185/.  3*.  9d.  in  the  same  sum  sought 
to  be  recovered  by  the  first  count  of  the  declaration  as 
one  third  of  the  said  freight:  That  the  said  sum  of 
185/  3*.  9d.  is  not  payable  by  the  defendant  to  the 
plaintiffs  otherwise  than  under  the  terms  of  the  said 
charterparty  in  the  first  count  mentioned,  and  as  the  one 
third  part  of  the  freight  to  be  returned  to  the  plaintifis 
in  case  of  the  non-delivery  of  the  cargo  therein  men- 
tioned at  the  port  of  destination ;  and  that  the  same,  if 
recoverable  at  all,  was  recoverable  under  the  said  first 
count :  That  the  said  vessel  in  the  said  count  mentioned 
was  wrecked  and  lost,  and  the  delivery  of  the  cargo  at 
the  port  of  destination  wholly  prevented,  in  the  manner 
in  the  second  plea  mentioned, — and  which  second  plea 
the  defendant  averred  to  be  entirely  true, — and  the 
plaintiffs  thereupon  claimed  from  the  defendant  the  said 
sum  of  185/.  3*.  9d.  as  money  received  by  the  defendant 
for  the  use  of  the  plaintiffs,  and  as  money  paid  by  the 
plaintiffs  for  the  use  of  the  defendant  at  his  request : 
That,  before  the  commencement  of  this  suit,  the  plaintiffs, 
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by  reason  of  their  n^ligent  and  improper  conduct  in  iu-  1854. 
soring  as  in  the  said  second  plea  mentioned,  and  their 
improper  deviation  from  the  usual  course  of  business 
therein  mentioned,  had  become  and  were,  and  still  re- 
mained, liable  to  indemnify  the  defendant  against  pay- 
ing or  returning  to  the  plaintiffs  the  said  sum  of  185/. 
S«.  9J.,  or  any  part  thereof,  and  to  make  good  to  the 
defendant  the  loss  sustained  by  such  negligent  and  im- 
proper conduct  and  deviation, — such  loss  being  the  said 
sum  of  185/.  Ss.  9d.  in  the  introductory  part  of  that  plea 
mentioned ;  and  that  any  and  every  sum  of  money  pay- 
able or  returnable  by  the  defendant  to  the  plaintiffs  in 
respect  of  the  said  freight,  or  recoverable  by  the  plaintiffs 
under  the  said  first  count,  would,  if  paid  or  returned  to, 
or  in  any  way  recovered  by  the  plaintiffs,  be  lost  to  the 
defendant,  and  would  be  the  damage  sustained  by  the 
defendant  by  reason  of  the  said  negligent  and  improper 
conduct  and  deviation  of  the  plaintiffs. 

The  plaintiffs  demurred  to  these  two  pleas ;  the  grounds  DemurrcrH. 
of  demurrer  stated  in  the  margin  being, — as  to  the  se- 
cond plea,  that  it  confessed  but  did  not  avoid  the  causes 
of  action  contained  in  the  first  count, — and,  as  to  the 
ninth  plea,  that  it  confessed  but  did  not  avoid  the  cause 
of  action  contained  in  that  part  of  the  declaration  to 
which  it  was  pleaded. 


Chatmell,  Seijt.,  in  support  of  the  demurrer,  (a)     The 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiffs,  were, — 

As  to  the  demurrer  to  the 
Beoond  plea, — "  that  the  second 
plea  discloses  nothing  in  bar  of 
the  action  as  set  forth  in  the 
first  coont ;  that  it  admits  the 
undertaking  of  the  defendant  to 
return  the  proportion  of  freight 


paid  in  advance,  in  case  the 
cargo  were  not  delivered  at  the 
port  of  destination,  and  the  fact 
that  it  was  not  so  delivered,  and 
that  the  amount  so  to  be  re- 
turned has  not  been  paid,  and 
sets  up  as  an  answer,  that,  by 
mere  negligence  of  the  plain- 
tiffs, the  defendant  has  lost  the 
benefit  of  an  insurance  on  the 
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plaintiffs  seek  to  recover^  under  the  terms  of  the  charter- 
party^  the  one  third  freight  which  they  haye  paid  to  the 
master^  the  event  having  happened  which  was  to  entitle 
them  to  claim  such  return.  The  defendant  sets  up  in 
answer  that  which  at  the  utmost  amounts  to  a  claim  for 
unliquidated  damages^  which  properly  forms  the  subject 
of  a  cross  action.  The  authorities  upon  this  subject  are 
collected  in  Thtmer  v.  Dames,  1  Wms.  Saund.  148,  150, 
n.  (2) ;  and  they  will  generally  be  found  to  be  cases  where 
there  were  cross  demands  and  obligations  in  the  nature 
of  debts.  In  Carr  v.  Stephens,  9  B.  &  C.  758,  4  M.  & 
B.  590,  a  receiver  of  rents  of  an  estate  to  a  share  of  whidi 
a  married  woman  was  entitled,  having  in  his  hands  money 
due  to  her,  by  the  direction  of  the  husband,  accepted  a 
bill  on  the  faith  of  that  fund,  drawn  by  a  creditor  of  the 
husband  for  money  lent  to  him :  before  the  bill  became 
due,  the  husband  and  wife  gave  a  joint  direction  to  the 
receiver  to  pay  over  the  money  to  a  third  person,  which 
he  did  before  the  commencement  of  the  action :  when 
the  bill  became  due,  the  acceptor  refused  to  pay  it,  unless 
the  drawer  would  indemnify  him  against  the  claim  of  the 
husband  and  wife  to  have  the  money  paid  according  to 
their   order :  an  indemnity  was  given,  but  the  acceptor 


freight ;  that  this  is  a  confes- 
sion, without  an  avoidance ; 
that  the  matter  alleged  in  the 
second  plea  amounts  at  most  to 
a  substantive  cause  of  action 
for  imascertained  damages  ; 
that  the  doctrine  as  to  circuity 
ot  action  does  not  apply ;  and 
that  there  is  no  contract,  ex- 
press or  implied,  in  the  charter- 
party,  on  the  part  of  the  plain- 
tiffs, to  indemnify  the  defendant 
against  negligence  of  the  plain- 
tiffs in  insuring  the  freight :" 
And,  as  to  the  demurrer  to 


the  ninth  plea, — **it  will  also 
be  contended  that  the  ninth 
plea  is  either  an  attempt  to  set 
off  a  claim  for  damages  against 
an  admitted  debt,  or  a  special 
and  expanded  plea  of  never  in- 
debted, which  is  not  borne  oat 
by  the  facts  alleged  in  the  plea, 
and  that,  on  the  contrary,  the 
facts  stated  shew  that  the  de- 
fendant was  indebted,  and  dis- 
close nothing  which  excuses  or 
exonerates  him  from  the  pay- 
ment of  such  debt." 
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still  refused  to  pay ;  and  it  was  held^  that  the  drawer  1854. 
could  not  maintain  an  action  on  the  bill,  as  it  would  Chablks 
only  lead  to  a  circuity  of  action,  as  the  acceptor,  being  .  ^' 
bound  to  pay  the  money  according  to  the  order  of  the 
husband  and  wife,  might  recover  it  back  by  suing  on  the 
agreement  to  indemnify.  At  the  trial.  Lord  Tenterden 
ruled  that  the  plainti£f  was  entitled  to  recover,  and  that 
the  defendant  must  resort  to  the  indemnity  for  reim- 
bursement :  but,  when  the  case  came  before  the  court, 
his  Lordship  said  :  ''  Upon  further  consideration,  I  think 
I  was  wrong  in  deciding  that  the  plainti£f  might  recover 
on  the  bill,  and  that  the  defendant  must  resort  to  the 
indemnity ;  for,  that  would  only  lead  to  a  circuity  of 
action.  It  appears,  that,  before  the  bill  became  due, 
Mr.  and  Mrs.  H.  ordered  the  defendant  not  to  pay  it 
with  the  money  in  his  hands,  and  to  which  they  were 
entitled.  He  was  bound  to  comply  with  that  order; 
and,  if  he  afterwards  was  compelled  to  pay  the  plaintiff, 
he  would  be  liable  to  pay  the  amount  to  Mr.  and  Mrs. 
H.  over  again,  and  entitled  to  sue  on  the  indemnity. 
In  order  to  avoid  that  circuity  of  action,  I  am  of  opinion 
that  we  ought  to  hold  that  the  present  action  is  not 
maintainable.^'  That  was  a  clear  case  of  set-off.  Connop 
V.  Levy,  11  Q.  B.  769,  was  somewhat  like  Carry,  Stephens. 
That  was  an  action  of  assumpsit  by  executors,  the  first 
count  being  for  work  and  labour  of  the  testator,  money 
paid  by  him,  and  money  due  upon  an  account  stated 
with  him,  with  a  promise  to  him ;  the  second  being  for 
work  and  labour  and  money  paid  by  the  plaintiffs  as 
executors,  and  on  an  account  stated  with  them  as  execu- 
tors, with  a  promise  to  them  as  executors.  The  defendant 
pleaded,  that][the  testator,  in  consideration  of  the  de- 
fendant consenting  to  act  on  a  provisional-committee  for 
a  projected  railway,  agreed  to  indemnify  him  from  any 
chaises  on  account  of  the  railway ;  that  the  work  was 
done  and  moneys  paid  by  the  plaintiffs  in  and  about  sur- 
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1854.  veying  the  line,  and  the  account  was  stated  by  them  in 
Chables  respect  of  the  same  work,  &c. ;  that  all  the  causes  of 
ALTiy  action  accraed  after  the  promise  to  indemnify,  and  that 
the  defendant  made  the  promises  only  in  his  character  of 
member  of  the  committee ;  that  the  railway  was  aban- 
doned, and  the  work  and  payments  became  of  no  value, 
and  all  sums  recovered  from  the  defendant  in  respect 
thereof  would  be  lost  to  the  defendant,  and  he  would  be 
damnified  to  that  extent.  Upon  special  demurrer,  this 
was  held  a  good  plea,  for  avoiding  circuity  of  action,  to 
both  counts, — since  the  defendant,  on  the  facts  alleged, 
was  entitled  to  recover  from  the  testator  in  his  Ufe,  or  from 
his  representatives,  as  much  as  they  would  recover  from 
him.  That  was  the  case  of  an  express  indemnity. 
[Maule,  J.  It  was  an  indemnity  against  a  pecuniary  de- 
mand.] Which,  when  ascertained,  would  amount  to  a 
debt.  \_Maule,  J.  There  the  testator  had  entered  into  a 
contract  which  would  be  performed  by  the  payment  of  a 
sum  of  money.  Here  the  plaintiffs  contracted  to  effect 
a  policy  of  insurance ;  that  is  not  a  contract  which  can 
be  performed  by  paying  money.  In  Allen  v.  Cameron, 
1  C.  &  M.  832,  A.  contracted,  in  consideration  of 
220/.  10^.,  to  sell  and  plant  a  quantity  of  trees  on  B.^s 
land,  and  also  that  ^^he  should  and  would,  at  his  own 
costs  and  charges,  well  and  sufficiently  keep  in  order  the 
said  trees  aforesaid  for  two  years  after  the  planting,  and 
that  such  as  should  die  during  that  period  (except  from 
injury  by  sheep,  game,  or  cattle)  should  be  replaced  by 
him :"  in  an  action  to  recover  the  price, — it  was  held 
that  evidence  of  non-perfgrmance  by  A.  of  any  part  of  the 
contract  on  his  part,  was  admissible  in  reduction  of 
damages,  {a)  Jervis,  C.  J.  If  this  had  been  an  action  to 
recover  the  balance  of  freight,  and  the  defence  set  up 
had  been  that  the  contract  had  not  been  completely  per- 

(a)  And  see  Dawson  v.  Collis,  ant^,  Vol.  X,  p.  523. 
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formed,  Allen  v.  Cameron  would  have  been  to  the  pur-  1854. 
pose.]  The  partial  non-performance  of  the  contract  in  Chables 
that  case  was  properly  allowed  in  reduction  of  damages.  altiw. 
Here,  however,  the  daim  set  up  by  the  defendants, — that 
the  plaintiffs  were  guilty  of  negligence  in  effecting  an 
insurance,  —is  quite  independent  of  the  contract  for  the 
breach  of  which  the  plaintiffs  declare,  and  sounds  in 
damages.  The  defendants'  complaint  involves  several 
matters,— whether  there  was  any  such  promise  or  duty 
as  allied,  whether  there  was  any  consideration  for  the 
promise,  whether  the  plaintiffs  were  guilty  of  the  alleged 
breach  of  promise  or  duty,  and  what  were  the  damages 
resulting  £rom  the  alleged  neglect.  It  may  be  that  the 
underwriters  were  solvent  or  the  ship  unseaworthy. 
These,  and  many  other  considerations  would  be  involved 
if  the  claim  were  presented  by  way  of  cross-action. 
\Jervis.  C.  J.  Does  not  the  plea  by  the  averments  pre- 
clude those  defences  which  might  be  set  up  in  a  cross- 
action  ?]  That  must  be  conceded :  nor  can  it  be  con- 
tended, that,  so  far  as  the  language  of  the  plea  goes,  it 
does  not  distinctly  allege  that  the  policy  became  ineffec- 
tual owing  to  the  plaintiffs^  negligence  in  deviating  from 
the  customary  course  :  but  the  question  is  whether  the 
kw  will  give  effect  to  such  a  plea.  If  there  is  any  con- 
tract of  indemnity  at  all,  it  is  by  way  of  implication  only. 

Rew,  contra,  (a)  The  plea  is  good,  not  on  the  ground 
of  set-off,  but  upon  the  doctrine  of  avoiding  circuity  of 
action;   as  is  said  by  Lord  Denman,  in  Walmsley  v. 


(a)  The  points  marked  for  that  the  amounts  claimed,  if 

ailment  on  the  part  of  the  de-  paid  to  the  plaintiffs,  would  be 

fendant,  were, — "  That  the  se-  recoverable  back  by  the  de- 

cond  and  ninth  pleas  sufficiently  fendant;  and  that  the  defence 

aroid  the  causes  of  action  to  set  up  in  each  case  was  m&in- 

which    they  are   respectively  tainable,  in  order  to  avoid  cir- 

pleaded ;  that  the  pleas  shew  cuity  of  action." 
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1854.        Cooper,  11  Ad.  &  E.  216,  3  P.  &  D.  149,—"  A  covenant 
Chables      ^^^  ^^  ^^®  ^^  \)een  held  equivalent  to  a  release,  on  no 
^'  other  principle  than  that  of  avoiding  circuity  of  action, 

t.  e.  the  scandal  and  absurdity  of  allomng  A.  to  recover 
against  B.  in  one  action,  the  identical  sum  which  B.  has 
a  right  to  recover  in  another  against  A.^'  That  is 
precisely  what  will  happen  in  this  case,  if  this  plea  be 
not  held  to  be  a  defence. .  The  sum  recovered  by  the 
plaintiffs  in  this  action,  will  be  precisely  the  sum  which 
the  defendant  would  recover  in  a  cross  action.  This  is 
not,  it  is  true,  an  express  contract  of  indemnity.  The 
cases  in  the  notes  to  Turner  v.  Davies,  are  not  con- 
fined to  liquidated  damages :  one  of  the  earliest  was 
a  case  of  trespass  on  one  side  and  covenant  on  the 
,  other.  {Crowder,  J.  Is  there  any  case  to  shew  that 
one  who  neglects  to  insure  according  to  his  contract, 
himself  becomes  ah  insurer  ?]  None  in  our  courts. 
[Maule,  J.  Suppose  a  man  agrees  to  effect  an  insur- 
ance for  another  by  a  given  day, — ^if  he  omits  to  do  so, 
no  doubt  he  is  liable  to  be  sued  for  damages.]  In  that 
case,  if  the  ship  were  lost,  the  party  would  be  liable  to 
the  full  amount  agreed  to  be  insured.  [MayJe,  J.  But, 
suppose  the  merchant  has  notice  of  the  broker's  £Etilure 
to  insure,  in  time  to  effect  the  insurance  himself, — is  he 
to  lie  by,  and  then  claim  a  fiill  indemnity  from  the  bro- 
ker ?]  This  case  is  more  like  Simpson  v.  Swan,  3  Campb. 
291,  where  it  was  ruled  by  Lord  EUenborough,  that, 
where  a  factor,  upon  selling  goods,  takes  from  the  pur- 
chaser a  security  payable  to  himself,  and  gives  his  own 
security  to  the  principal  for  the  net  proceeds,  without  dis- 
closing the  name  of  the  purchaser, — if  the  latter  becomes 
insolvent  before  paying  his  security,  the  factor  cannot 
compel  the  principal  to  refiind  the  money  received  by 
him  as  the  price  of  the  goods.  "  This,^'  said  his  lord- 
ship, "  is  an  action  for  money  had  and  received,  which 
is  an  equitable  action,  and  it  ought  not  to  succeed  unless 


V. 

Altut. 
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the  plaintiff 'b  claim  be  founded  in  equity  and  good  con-  1854. 
science.  But  it  would  be  unjust  and  unconscientiouB  to  Chables 
throw  this  loss  upon  the  defendant,  if  it  arose  firom  the 
negligence  or  misconduct  of  the  plaintiffs  themselves ; 
and  we  have  it  proved  that  Beckwith,  to  whom  these 
goods  were  sold,  was  notoriously  in  insolvent  drcum- 
stances  at  the  time  of  the  sale.  Upon  that  evidence  the 
plaintiffs  would  be  liable  to  an  action  for  selling  the 
goods  to  him ;  and  on  that  groimd  likewise,  they  cannot 
be  permitted  to  recover  back  the  money  they  paid  upon 
their  promissory  note,  which  they  might  be  compelled 
to  repay  in  the  shape  of  damages/'  In  Sedgwick  on 
Damages,  2nd  edit.  p.  338,  it  is  said :  "  It  may  be  stated 
as  a  general  rule,  that,  in  all  cases  of  agency,  whether 
the  agent  be  one  of  private  selection  or  virtute  officii, 
whether  fisu^r  or  sheriff,  the  omission  or  misconduct  of 
the  agent  in  regard  to  the  matter  with  which  he  is 
charged  or  inlrusted,  renders  him  liable  to  the  principal 
in  damages ;  and,  where  he  has  been  appointed  to  obtain 
or  receive  any  given  sum  of  money,  or  security  therefor, 
and  it  appears  that  he  was  guilty  of  misconduct,  and 
that  the  money  or  security  was  not  obtained,  these  two 
facts  will,  in  the  absence  of  other  proof,  be  treated  as 
cause  and  effect.  The  negligence  will  be  held  to  be  the 
cause  of  the  loss,  and  the  sum  of  money  in  question,  or 
the  security  therefor,  mil  be  prim&  facie  the  measure  of 
damages  sustained  by  the  principal.  The  damage  must 
be  proximately  caused  by  the  act  or  omission  of  the 
agent,  but  it  need  not  be  the  direct  result  of  it.  '  Thus,' 
says  Mr.  Justice  Story, — Story  on  Agency,  §  218, — 'if 
an  agent  knowingly  deposit  goods  in  an  improper  place, 
and  a  fire  accidentally  ensue,  by  which  they  are  de- 
stroyed, he  would  be  responsible  for  the  loss ;'  and  so 
the  Master  of  the  Rolls,  speaking  of  trustees, — Caffray 
V.  Derby,  6  Ves.  488,495, — '  If  the  loss  had  happened  by 
fire,  lightning,  or  any  other  accident,  that  would  not  be 
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1854.        an  excuse  for  them^  if  guilty  of  previous  negligence/  In 
Chables  ~  these  cases^  though  the  loss  is  not  the  immediate  conse- 
^'  quence  of  the  negligence,  but  of  the  fire,  still  it  may  be 

truly  said  that  it  would  not  have  occurred  except  from  such 
negligence  :  see  Williams  v.  Littlefield,  2  Wend.  362.  So, 
if  an  agent,  in  procuring  a  policy  of  insurance,  should 
so  negligently  execute  his  duty  as  that  the  risk  (for  ex- 
ample, a  peril  of  the  seas  by  which  a  loss  was  caused,) 
should  not  be  included,  although  the  loss  was  directly 
owing  to  the  peril  of  the  seas,  still  it  was  proximately 
owing  to  the  negligence  of  the  agent,  and  the  principal 
may  accordingly   recover.     These  questions  may  fre- 
quently arise  between  merchants  and  insurance  brokers 
or  factors.    So,  in  a  case  where  the  defendants,  in  taking 
out  a  policy  for  the  plaintiffs,  had  omitted  ^  a  liberty  to 
touch  at  the  Canary  Islands,^  and,  having  touched  there, 
and  being  captured,  the  underwriters  refused  to  pay,  on 
the  ground  of  deviation.  Lord  EUenborough  held  that 
the  plaintiffs  were  entitled  to  recover  a  verdict  for  the 
sum  insured,  deducting  the  premiums:    Mallough  v. 
Barber,  4  Campb.  150.     Again,  in  a  case  where  the  de- 
fendant, in  effecting  a  policy,  had  departed  fix)m  his  in- 
structions, and,  the  vessel  being  lost,  the  underwriters, 
in  consequence  of  the  agent^s  neglect,  were  not  liable, 
two  of  the  underwriters  for  200/.  having  paid  the  loss, 
and  a  third,  for  the  same  sum,  having  become  bankrupt, 
Gibbs,  C.  J.,  held  that  the  plaintiff  was  entitled  to  re- 
cover the  amount  directed  to  be  insured,  less  the  400/. 
paid,  and  the  200/,  subscribed  by  the  bankrupt  under- 
writer ;  and  the  plaintiff  accordingly  took  a  verdict  for 
the  balance :  Park  v.  Hamond,  4  Campb.  344.     In  a 
case  in  New  York, — Perkins  v.  Washington  Insurance 
Company y  4  Cowen,  645,  664, — where  premiums  had 
been  paid  at  Savannah  to  an  agent  of  underwriters  do- 
ing business  at  New  York,  and  a  bill  was  filed  against 
the  company  to  compel  the  execution  of  a  policy,  Mr. 
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Senator  Golden  said:  ^Suppose  an  action  had  been  1854. 
broaght  against  the  Savannah  agent  for  not  sending  the  chables 
premium  to  New  York  in  due  time,  can  there  be  a  ^- 
doubt  that  the  appellant  would  have  recovered  in  a  court 
of  law,  and  that  the  measure  of  damages  would  have 
been  the  amount  which  was  to  have  been  insured,  and 
for  which  the  premium  was  paid  ?'  ^  Again,  if  an  agent 
who  is  bound  to  procure  insurance  for  his  principal, 
n^lects  to  procure  any,  and  a  loss  occurs  to  his  princi- 
pal from  a  peril  ordinarily  insured  against,  the  agent 
will  be  bound  to  pay  the  principal  the  full  amoimt  of 
the  loss  occasioned  by  his  negligence.  In  a  case  on  the 
Pennsylvania  circuit, — Morris  v.  Summerl,  2  Wash. 
C.C.R.  203, — the  late  learned  Mr.  Justice  Washington 
chained,  *  That,  in  case  a  merchant  is  in  the  habit  of 
effecting  insurance  for  his  correspondents,  and  is  directed 
to  make  an  insurance,  and  neglects  to  do  so,  he  is  himself 
answerable  for  the  losses  as  an  insurer,  and  entitled  to  a 
premium  as  such ;  that  the  amount  of  loss  for  which  an 
underwriter  who  had  subscribed  the  policy  would  have 
been  answerable,  is  the  only  measure  of  damages  against 
him.  If  he  can  excuse  himself  for  not  having  effected 
the  insurance,  he  is  answerable  for  nothing :  if  he  can- 
not excuse  himself,  he  is  answerable  for  the  whole.'  And 
it  appears,  that,  on  exception  to  this  charge,  this  judg- 
ment was  affirmed  in  the  supreme  court  of  the  United 
States.  The  same  point  was  laid  down  in  another  case 
by  the  same  able  judge, — De  Tastett  v.  Croussillat,  2 
Wash.  C.  C.  R.  132,— still  more  broadly  :  '  The  law  is 
clear,  that,  if  a  foreign  merchant  who  is  in  the  habit  of 
insuring  for  his  correspondents  here,  receives  an  order 
for  making  an  insurance,  and  neglects  to  do  so,  or  does 
80  differently  firom  his  orders,  or  in  an  insufficient 
manner,  he  is  answerable,  not  for  damages  merely,  but 
as  if  he  were  himself  the  underwriter,  and  he  is  of  course 
entitled  to  the  premium.' ''     Here,  until  the  plaintiffs 


V 
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1854.  sue  the  defendant  upon  the  charterpaiiy,  the  defendant 
Chaslbs      would  have  no  cause  of  action,  or  at  all  events  only  for 

ALTnr.  nominal  damages.  [Jervis,  C.  J.  Is  there  any  di£fer- 
ence  in  this  respect  between  the  case  of  a  contract  to  effect 
a  policy,  and  a  contract  for  the  delivery  of  goods  ?  In 
the  latter  case,  the  measure  of  damages  would  be  the 
difference  between  the  contract-price  and  the  market- 
price  at  the  time  of  the  breach  of  contract.]  The  prin- 
ciple would  no  doubt  be  the  same  in  the  two  cases ;  but 
the  result  would  be  worked  out  differently.  [Mauk,  J. 
Might  not  the  defendant  have  brought  an  action  against 
the  plaintiffs  for  not  effecting  the  policy  within  a  rea- 
sonable time,  although  no  loss  had  happened  ?]  Proba- 
bly he  might ;  but,  in  that  case,  the  damages  would  be 
nominal  only.  Here,  the  damages  the  defendant  would 
be  entitled  to  recover  will  be,  what  he  loses  under  the 
charterparty, — what  he  is  called  upon  to  pay. 

Channell,  Serjt.,  in  reply.  To  sustain  this  plea,  the 
defendant  must  make  out  that  the  amount  which  the 
plaintiffs  would  recover  in  this  action  against  him,  would 
necessarily  be  the  same  as  he  would  be  entitled  to  re- 
cover by  a  cross-action  against  them.  In  Moore,  fo.  23, 
pi.  80, — cited  2  Wms.  Saund.  150,  n.,  it  is  laid  down, 
that  ^^  a  cause  of  action  against  a  plaintiff  will  be  no  bar 
to  an  action  by  him,  for  avoiding  circuity  of  action, 
when  the  recovery  in  both  actions  is  not  equal;  as,  in 
waste,  it  is  no  bar  that  the  plaintiff  covenanted  to  re- 
pair ;  for,  in  waste,  the  plaintiff  is  entitled  to  recover 
treble  damages,  but  the  defendant  in  his  action  of  cove- 
nant will  only  recover  single.'*  The  question  is,  not 
whether  the  jury  may,  but  whether  they  must  give  an 
equal  amount.  [Jervis,  C.  J.  Does  not  the  plea  state 
that  the  two  sums  are  identical?]  It  does  so  :  but  the 
demurrer  does  not  admit  that  which  is  not  well  pleaded : 
and,  unless  that  is  a  necessary  consequence,  the  de- 
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fendant  cannot  be  permitted  to  say  it.  In  Simpson  1854. 
V.  Swan,  3  Campb.  291,  the  factor  bad  voluntarily  Chables 
parted  with  the  money  :  and  the  point  relied  on  by  the  altin. 
defendant  was  not  the  principal  point  ruled.  In  Gillett 
V.  Matvman,  1  Taunt.  137,  A.,  being  intrusted  with  goods 
belonging  to  B.,  undertook  to  get  them  insured :  he 
afterwards  effected  an  insurance,  in  his  own  name,  upon 
property  on  his  premises,  but  without  making  any  men- 
tion of  goods  held  in  trust :  the  premises  were  destroyed 
by  fire,  and  A.  received  the  amount  of  his  insurance,  but 
which  fell  considerably  short  of  his  own  loss.  And  Sir 
J.  Mansfield  said — "  As  to  the  set-off,  it  was  proved  upon 
the  trial  that  the  plaintiff's  own  loss  much  exceeded  the 
sum  which  he  had  recovered  from  the  office.  The 
deposit  was  made  in  his  own  name,  and,  as  far  as  it  ap- 
peared, in  respect  of  his  own  property :  it  was  not 
proved  that  any  of  it  was  paid  for  goods  in  trust,  or  any 
thing  received  by  the  plaintiff  upon  that  account.  There 
was  no  evidence,  then,  of  money  had  and  received  to  the 
use  of  the  defendant.  The  jury,  indeed,  found  that  the 
plaintiff  had  undertaken  to  insurp.  He  neglected  to 
fulfil  his  engagement,  in  consequence  of  which  the  de- 
fendant sustained  a  considerable  loss.  But  this  loss  can- 
not be  made  the  subject  of  a  set-off:  the  defendant  must 
seek  his  remedy  by  a  distinct  action.''  The  doctrine  of 
Bet-off  certainly  is  not  strictly  applicable  here ;  but  it  has 
a  material  analogy  to  the  doctrine  upon  which  this  plea 
professes  to  be  founded.  The  defendant  seeks  to  shew 
tliat  the  policy  became  otherwise  than  beneficial  to  him 
Boldy  in  consequence  of  the  negligent  conduct  of  the 
plaintiffs ;  and  so,  he  concludes,  the  damages  are  equi- 
ralent.  \Maule,  J.  That  may  be  struck  out  without 
materially  altering  the  plea,  upon  the  principle  adopted 
by  this  court  in  Brown  v.  Mallett,  ante.  Vol.  V,  p.  499.] 
Precisely  so.  Unless  it  is  a  conclusion  of  law  from  the 
ficusts  stated  in  the  plea,  that  the  two  suras  are  equi- 


Chables 

V, 

Altik. 
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1854.        valent,  the  plaintiffs  are  entitled  to  the  judgment  of  the 
court. 

Jervis^  C.  J.  I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  the  judgment  of  the  court  upon  this  demur- 
rer :  and  I  arrive  at  that  conclusion,  hecause  I  am  of 
opinion  that  the  defendant  has  not  brought  himself 
within  the  rule  which  entitles  a  party  to  set  up  a  cross 
demand  by  way  of  defence,  in  order  to  avoid  the  "  scan- 
dal and  absurdity  '^  of  a  circuity  of  action.  It  is  not 
denied  that  the  rule  in  question  is  plain  and  well  ascer- 
tained, viz.  that,  to  justify  a  defendant  in  setting  up  a 
demand  in  avoidance  of  circuity  of  action,  he  must  shew 
that  the  sum  which  he  claims  to  be  entitled  to  recover 
back  is  of  necessity  the  identical  sum  which  the  plaintiff 
is  suing  for.  The  only  difficulty  arises  from  the  appli- 
cation of  the  rule.  I  was  somewhat  struck  by  a  diffi- 
culty arising  from  the  allegation  in  the  plea  that,  by  and 
through  the  negligent  and  improper  conduct  of  the 
plaintiffs  in  effecting  the  insurance,  the  insurance  be- 
came of  no  use  or  value,  and  the  defendant  thereby  sus- 
tained damages  to  the  amount  of  one  third  of  the  freight 
so  insured ;  and  that  the  plainti^s  thereby  became  liable 
to  the  defendant  for  the  same  (being  the  amount  in  and 
by  the  first  count  claimed  by  the  plaintiffs  to  be  repaid 
and  returned  to  them  by  the  defendant),  and  liable  to 
make  good  to  the  defendant  such  amount  as  he  should 
have  to  return  to  the  plaintiffs  under  the  charterparty ; 
and  that  the  sum  paid  by  the  defendant  to  the  plaintiffs, 
or  recovered  by  them  under  the  first  count,  would  be  the 
damages  sustained  by  the  defendant  by  reason  of  such 
improper  conduct,  &c.  But  I  think  my  Brother  Chan- 
nel! has  relieved  me  from  that  difficulty,  by  suggesting 
that  that  is  a  mere  conclusion  drawn  from  the  previous 
allegations, — not  a  conclusion  of  laW  of  necessity  result- 
ing from  such  previous  allegations,  but  one  which  a  jury 
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might  or  might  not  arrive  at.     I  think,  that,  unless  the        1854. 
judge  would  be  bound  to  tell  the  jury  that  the  amount      chablbs 
which  the  defendant  claims  by  his  plea  is  necessarily  the  ^' 

same  amount  as  the  plaintifis  claim  by  their  declara- 
tion, the  plea  does  not  bring  the  case  within  the  nde  as 
to  circuity  of  action.  The  case  differs  materially  from 
those  which  were  cited  by  Mr.  Rew,  and  commented  on 
by  my  Brother  Channell,  in  which  the  defendant  was 
entitled  to  a  liquidated  and  ascertained  sum  on  the  fai- 
lure of  the  plaintiff  to  perform  a  duty.  This  is  a  matter 
which  sounds  in  damages.  The  plaintiffs  bad  under- 
taken to  effect  an  insurance  for  the  defendant  with  third 
persons :  and  it  may  be  that  in  the  result  the  defendant 
will  be  entitled  to  recover  from  the  plaintiffs  precisely 
the  same  amount  of  damages  that  the  plaintiffs  will 
recover  in  this  action:  but  there  are  various  circum- 
stances which  might  by  possibility  arise  to  reduce  the 
damages  in  that  action  to  a  lesser  or  even  to  a  nominal 
amount ;  and,  unless  the  defendant  could  negative  all 
those  possible  circumstances,  he  could  not  make  this  a 
good  plea.  There  is  no  authority  to  be  found  in  our 
books  shewing  that  the  plaintiffs'  remedy  can  be  barred 
by  a  plea  like  this  under  the  circumstances  disclosed. 
A  passage  has  been  relied  on  from  the  very  valuable 
work  of  Professor  Sedgwick  on  the  Measure  of  Damages, 
where  that  learned  author  is  supposed  to  assume  the  law 
to  be  so  in  America.  But  I  think  this  is  not  the  fair 
inference  from  what  is  there  stated.  It  is  not  laid  down 
that  the  broker,  if  guilty  of  negligence  in  effecting  tlic 
insurance,  becomes  himself  an  insurer,  and  liable  to  pay 
the  exact  amount  for  which  the  insurance  was  or  ought 
to  have  been  effected,  less  the  amount  of  premium.  If 
10,  what  is  the  premium  which  as  matter  of  law  is  to  be 
deducted  ?  It  clearly  must  mean  that  the  amount  of  the 
loss  is  the  reasonable,  not  the  ascertained  legal  measure 
of  damages  which  the  party  is  entitled  to.     That  is,  in 

VOL.  XV. — C.  B.  F 
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1854.        effect^  the  principle  upon  which  the  damages  would  be 
(Jhakmb      ascertained  here.      K  the  broker  has  been  guilty  of 
v*  negligence,  it  is  but  just  and  reasonable  that  the  customer 

should  recover  against  him  the  amount  of  the  loss,  de- 
ducting what  would  be  paid  for  premiums, — ^in  other 
words,  that  he  should  be  recompensed  to  the  extent  to 
which  he  has  been  damnified  by  his  agent's  negligence. 
But  it  is  not  a  positive  rule  of  law.  If  the  jury  in  this 
case  might,  as  I  apprehend  they  might,  award  to  the 
defendant  a  sum  either  less  or  more  than  the  amount  of 
the  one  third  freight  which  the  plaintiffs  are  seeking  to 
recover,  the  sum  sought  to  be  recovered,  and  that  which 
is  sought  to  be  set  against  it,  clearly  are  not  identical. 
The  rule  as  to  circuity  of  action,  therefore,  does  not 
apply,  and  consequently  the  plea  is  a  bad  one,  and  the 
plaintiffs  must  have  judgment. 

Maule,  J.  I  am  of  the  same  opinion.  The  plaintiflb 
seek  to  recover  a  sum  which  in  a  given  event  the  defend- 
ant has  become  liable  to  pay :  and  the  defendant,  by  way 
of  answer,  alleges  that  the  plaintiffs  had,  by  the  same 
contract  under  which  his  liability  to  them  arises,  under- 
taken to  effect  for  him  an  insurance  of  the  same  identi- 
cal amount,  and  that,  by  reason  of  the  negligent  and 
improper  conduct  of  the  plaintiffs  in  effecting  the  in- 
surance, the  policy  became  of  no  value,  and  the  drfend- 
ant  sustained  a  loss  equal  to  the  sum  claimed  by  the 
plaintiffs  in  the  action  :  and  the  plea  goes  on  to  allege 
that  the  plaintiffs  thereby  became  liable  to  the  defend- 
ant for  the  same  (being  the  amount  claimed  by  the 
plaintiffs),  and  liable  to  make  good  to  the  defendant 
such  amount  as  he  should  have  to  return  to  the  plain- 
tiffs under  the  charterparty,  and  that  the  sum  recovered 
by  the  plaintiffs  in  this  action  will  be  the  damages  sus- 
tained by  the  defendant  by  reason  of  the  plaintiffs' 
improper  conduct,  and  the  defendant  will  be  damnified 
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to  that  extent.     That^  in  my  opinion,  amounts  to  no        1854. 
more  than  an  allegation  that  the  plaintiffs  are  under      chables 
the  circumstances  stated  liable  in  point  of  law :  and  it  «• 

Ai/riy. 

would  not  be  sustained  by  proof  of  other  circumstances 
not  alleged  in  the  plea  tending  to  shew  that  the  plain- 
tiffs were  liable;  but  it  means  that  the  matters  of  fact 
stated  in  the  previous  part  of  the  plea  impose  upon  the 
plaintiffs  a  liability  to  that  extent.  The  recent  cases  in 
this  court  and  in  the  Exchequer  Chamber  shew  that 
such  an  allegation  will  not  make  a  pleading  good  which 
would  not  be  good  without  it :  if  it  amount  to  a  con- 
clusion of  law^ — a  conclusion  the  court  would  have  drawn 
from  the  facts  alleged^ — the  pleading  will  be  good ;  other- 
wise, not.  This  plea,  then,  must  be  regarded  as  amounting 
simply  to  this, — that  the  defendant  employed  the  plain- 
tiflb  to  perform  something  for  him,  that  they  were  guilty 
of  n^ligence  in  the  performance  of  it,  and  that  thereby 
the  defendant  sustained  damages  to  the  same  amount  as 
that  for  which  they  seek  to  charge  him  in  this  action. 
It  is  insisted  that  such  a  plea  would  be  good,  upon  the 
principle  as  to  the  avoidance  of  circuity  of  action ;  that 
is,  that,  if  the  plea  shews  that  the  defendant  would,  upon 
the  plaintiffs'  recovering  against  him  in  this  action,  be 
entitled  to  sue  them  for  precisely  the  same  amount,  it 
offers  a  good  bar.  As,  if  a  man  covenants  not  to  sue 
A.  B.,  and  he  does  so,  the  covenant  enures  as  a  release. 
The  allegation  to  be  relied  on  here,  is,  that,  "  by  and 
through  the  negligent  and  improper  conduct  of  the 
plaintiffis  in  effecting  the  insurance,  the  same  became  of 
no  use  or  value,  and  the  defendant,  by  reason  of  such 
improper  conduct  and  deviation,  had  sustained  damages 
to  the  amount  of  one  third  of  the  freight  so  insured,  and 
the  plaintifls  thereby  became  liable  to  the  defendant  for 
the  same, — being  the  amount  claimed  by  the  plaintiffs 
to  be  repaid  and  returned  to  them  by  the  defendant, — 
and  liable  to  make  good  to  the  defendant  such  amount 

f2 
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1854.        as  he  should  have  to  return  to  the  plaintiffs  under  the 
Charles      charterparty/^     Now,  such  an  allegation  as  that  is  a 
V-  mere  allegation  of  fact :  it  means,  that,  in  consequence 

of  the  plaintiffs^  negligence,  the  defendant  has  sustained 
damage.  I  do  not  think  that  the  concluding  allegation 
sufficiently  identifies  the  sum  mentioned  in  the  plea  with 
that  sought  to  be  recovered  by  the  declaration,  so  as  to 
bring  it  within  the  rule  relied  on.  That  which  is  com- 
plained of  in  the  plea  woidd  give  the  defendant  a  right 
of  action  against  the  plaintiffs  so  soon  as  they  were 
guilty  of  the  negligence  charged,  and  the  defendant  was 
thereby  damnified.  That  which  happened  subsequently 
does  not  necessarily  determine  the  amount  of  damages 
the  defendant  would  be  entitled  to.  A  jury  might  have 
given  exactly  the  same  amount  of  damages  before  as  after 
the  loss.  The  question  is,  what  damage  has  the  party 
sustained  at  the  time  the  cause  of  action  vested  in  him. 
If  nothing  had  happened,  and  a  policy  might  then  have 
been  effected,  the  jury  would  consider  what  was  pro- 
bable :  if  the  loss  had  then  happened,  they  perhaps 
might  have  given  the  full  amount ;  but  they  were  not 
bound  to  do  so  :  there  were  a  variety  of  circumstances 
which  they  might  properly  take  into  their  consideration. 
Therefore,  it  is  not  a  necessary  and  conclusive  thing 
that  the  sum  to  be  insured  by  the  policy,  neither  more 
nor  less,  is  the  sum  which  the  plaintiffs  would  have  to 
pay ;  but  a  compensation  for  the  injury  resulting  from 
their  negligence.  The  amount  of  the  loss  actually  sus- 
tained, if  a  loss  has  happened,  and  there  is  nothing  pecu- 
liar in  the  circumstances,  is  a  matter  very  fit  to  be 
considered  by  the  jury  in  estimating  the  damages  :  but 
they  are  not  bound  by  it ;  they  are  to  take  all  the  cir- 
cumstances into  their  consideration,  and  to  say  what 
damages  the  party  is  upon  the  whole  reasonably  entitled 
to  recover  for  the  non-performance  of  that  which  he  has 
contracted  to  perform.     The  jury,  indeed,  are  bound  not 
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to  give  more  than  the  amount  of  the  loss  which  has  ac-        1854. 
tually  been  sustained.     The  loss  is  not,  however,  to  be      chables 
necessarily  treated  as  a  liquidated  amount, — an  amount  ^- 

by  which  the  jury  are  to  be  bound.  The  allegation, 
therefore,  in  this  plea  does  not  in  my  opinion  bring  the 
case  within  the  rule  as  to  circuity  of  action. 

Cbesswell,  J.  I  am  entirely  of  the  same  opinion, 
and  for  the  reasons  so  fiilly  stated  by  my  Brother  Maule, 
viz.  that  there  is  no  identity  between  the  sum  claimed 
by  the  plaintiffs  in  the  declaration,  and  the  damages 
which  the  defendant  claims  by  his  plea  to  be  entitled 
to  recover  from  the  plaintiffs.  The  two  sums  not  being 
necessarily  the  same,  it  follows  that  the  defendant's 
right  to  sue  for  the  latter  cannot  be  pleaded  under  the 
rule  as  to  the  avoidance  of  circuity  of  action. 

Cbowdeb,  J.  I  have  entertained  considerable  doubts 
during  the  argument,  and  I  must  confess  those  doubts 
are  not  altogether  removed :  and,  although  my  Lord 
and  my  two  learned  Brothers  think  otherwise,  it  is  with 
considerable  reluctance  that  I  should  come  to  the  con- 
clusion that  the  plea  is  no  answer  to  the  declaration. 
The  rule  as  to  the  avoidance  of  circuity  of  action  is  in 
my  opinion  a  just  and  valuable  one  ;  and  it  is  important 
that  a  case  should  be  brouhgt  within  it,  if  possible.  In 
point  of  fact  and  common  sense,  nobody  can  doubt,  that, 
if  these  plaintifis  recover  back  the  one  third  freight  to- 
day, and  the  defendant  were  to  bring  a  cross-action 
against  them,  and  to  allege  and  prove  that  which  is  stated 
in  this  plea,  the  jury  would  be  directed  to  give  damages 
to  precisely  the  same  amount.  That,  perhaps,  does  not 
necessarily  bring  the  case  within  the  rule  in  question. 
Nor  is  the  rule  laid  down  by  Professor  Sedgwick  quite  . 
dear  upon  the  subject.  The  language  quoted  from  Mr. 
Justice  Washington,  at  p.  340,  is  certainly  very  strong : 
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1854.  ''  The  law  is  clear^  that,  if  a  foreign  merchant  who  is  in 
Chaelbs  *1ic  habit  of  insuring  for  his  correspondent  here,  receives 
an  order  for  making  an  insurance,  and  neglects  to  do  so, 
or  does  so  differently  from  his  orders,  or  in  an  insufficient 
manner,  he  is  answerable,  not  for  damages  merely,  but 
as  if  he  were  himself  the  underwriter,  and  he  is  of  course 
entitled  to  the  premium/^  It  is  not  said,  that,  as  a 
positive  matter  of  law,  he  is  responsible  to  that  extent. 
It  probably  amoimts  to  this,  that  the  loss  would  be  the 
reasonable  measure  of  damages.  The  learned  judge  is 
referring  to  a  course  of  dealing.  The  case  before  us 
arises  upon  a  contract  to  insure  the  amount, — the  precise 
amount, — which  the  plaintiffs  are  claiming  under  the 
charterparty  to  have  returned  to  them :  and  the  question 
is,  whether  the  breach  of  the  engagement  to  insure  does 
not  so  clearly  entitle  the  defendant  to  recover  firom  the 
plaintiffs  the  precise  sum  which  they  by  their  action  are 
seeking  to  recover  from  him,  as  to  warrant  the  plea,  K 
this  had  been  a  contract  of  indemnity,  there  could  have 
been  no  doubt.  Inasmuch,  however,  as  there  is  no 
authority  precisely  in  point,  I  agree,  though  with  great 
reluctance,  and  considerable  doubt,  in  the  conclusion  to 
which  the  rest  of  the  court  have  come. 

Judgment  for  the  plaintiffs. 
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FiscHEL  V.  Scott  and  Others.  .. 

June  12. 

1  HIS  was  an  action  for  non-delivery  of  a  quantity  of  A.  contracted 

.,  ,  ^  ^       ^  to  sell  to  B. 

Oil  pursuant  to  a  contract.  loohhds.  of 

The  declaration  stated,  that,  on  the  19th  of  August,  ^e"^^^^^^ 

1853,  it  was  agreed  by  and  between  the  plaintiff  and  the  arrive  by  the 

defendants,  that  the  plaintiff  should  buy  of  the  defend-  fh)ra  Madras.*' 

ants,  and  that  the  defendants  should  sell  to  the  plaintiff,  2^^^-^^^ 

the  two  under-mentioned  parcels  East  India  Gingelly  oil  lOO  hhds.  of 

A  -m^    1  1     i%  T  Gingelly  oil  on 

expected  to  arrive  from  Madras,  warranted  of  good  mer-  board,  but  it 
chantable  quality,  at  42/.  per  ton  duty-free,  revenue  tares  ^  hbda^only 
and  usual  draft,  to  be  paid  for,  at  the  landing  weights,  in  werecoMis^ned 

^  .  to  or  under  the 

fourteen  days  from  each  separate  parcel  being  landed  power  or  con- 
and  ready  for  delivery  after  arrival,  in  ready  money,  sembie,^t 
allowing  2^  per  cent,  discount,  that  is  to  say,  forty-four  this  did  not  ex- 

cuse  A.  lor  me 

h(^heads,  by  a  vessel  called  the  Koh-i-noor,  and  one  non-parform- 
hundred  hogsheads  by  a  vessel  called  the  Resolute ;  and  contract,  and 
that,  should  either  the  above  parcels  Gingelly  oil  not  that  it  would 
turn  out  equal  in  quality  to  the  warranty  specified  above,  formed  by  a 
that  contract  was  not  to  be  cancelled  on  that  account,  tender  of  the 
but  the  same  was  to  be  taken  with  an  allowance  to  be  ^^ich^he^^ 
fixed  by  the  brokers  of  the  plaintiffs  and  defendants :  control. 
That  the  plaintiff  was  always  ready  and  willing  to  receive 
and  pay  for  the  said  oil,  and  to  perform  his  part  of  the 
said  contract,  and  had  done  everything  necessary  to  en- 
title him  to  have  the  same  fulfilled :  That  the  said  one 
hundred  hogsheads    of  Gingelly  oil  did   so   arrive  as 
aforesaid  in  and  by  the  said  ship  Resolute,  within  the 
true  intent  and  meaning  of  the  said  agreement,  and  a 
reasonable  time  for  the  fulfilment  of  the  said  contract, 
and  for  the  delivery  of  the  said  100  hogsheads  of  oil  by 
the  defendants  to  the  plaintiff  elapsed  before  this  suit : 
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1854. 


FieCHEL 
V. 

Scott. 


Tliird  plea. 


Demurrer. 


Yet  the  defendants  had  not  delivered  the  said  100  hogs- 
beads  of  Gingelly  oil,  or  any  part  thereof,  to  the  plain- 
tiff; and,  by  reason  of  the  said  conduct  of  the  defendants, 
the  plaintiff  had  lost  and  been  deprived  of  the  benefit  of 
the  said  bargain,  and  of  great  profits  which  would  have 
accrued  to  him  therefrom,  and  had  also  been  rendered 
unable  to  fulfil  other  contracts  entered  into  by  him  for 
the  re-sale  of  the  said  oil,  by  reason  whereof  he  had 
been  obliged  to  pay  large  sums  of  money  by  way  of 
damages  to  his  buyers :  And  the  plaintiff  claimed  1000/. 

Third  plea, — that,  although  one  hundred  hogsheads 
of  Gingelly  oil,  and  more,  that  is  to  say,  164  hogsheads 
of  Gingelly  oil,  did  arrive  from  Madras  in  and  by  the  said 
ship  Resolute,  yet  that  the  said  ship  was  a  general  ship 
employed  in  and  about  the  conveyance  of  goodsfor  various 
persons  unconnected  with  each  other,  and  that  thirty- 
four  of  the  said  hogsheads  of  Gingelly  oil,  and  no  more, 
were  shipped  for  or  on  account  of  the  defendants ;  and 
that  the  residue  of  the  said  hogsheads  of  Gingelly  oil, 
that  is  to  say,  130  hogsheads  thereof,  were  shipped  for 
and  on  accoimt  of  and  to  the  order  of  other  persons  than 
the  defendants,  or  any  of  them ;  and  that  the  defendants 
had  not,  nor  had  any  of  them,  then  or  at  any  time  any 
property  or  interest  in,  or  control  or  power  to  deliver, 
the  said  residue  of  the  said  hogsheads  of  Gingelly  oil ; 
and  that  the  defendants,  within  a  reasonable  time  after 
the  arrival  of  the  said  34  hogsheads  of  GingeUy  oil, 
were  ready  and  willing,  and  then  tendered  and  offered 
to  deliver  the  same  to  the  plaintiff;  yet  that  the  plain- 
tiff did  not  nor  would  accept  or  receive  the  same,  but 
then  wholly  refused  then  or  at  any  time  to  accept  or 
receive  the  same,  and  wholly  discharged  the  defendants 
from  delivering  the  same  to  the  plaintiff. 

The  plaintiff  demurred  to  the  third  plea, — the  ground 
of  demurrer  stated  in  the  margin,  being,  ^^  that,  as  one 
hundred  hogsheads  of  Gingelly  oil  did  arrive  by  the  ves- 
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sel,  the  defendants  were  bound  to  deliver  them^  accord- 
ing to  their  contract/^ 

WilleSf  in  support  of  the  demurrer,  {a)  The  facts 
disclosed  on  this  record  are  these : — The  Resolute  being 
on  her  way  from  Madras  to  London^  the  defendants 
contracted  to  sell  to  the  plaintiff  100  hogsheads  of 
Gingelly  cril,  which  they  expected  to  arrive  by  that 
▼essel  consigned  to  them ;  and  that,  on  the  ship's  arrival 
here,  it  was  found  that  34  hogsheads  only  of  the  hun- 
dred on  board  her  were  the  property  of  the  defendants. 
It  has  been  decided  that  a  contract  of  this  kind  is  subject 
to  the  double  contingency  of  the  arrival  of  the  vessel 
named,  and  of  the  goods  being  on  board :  the  question 
now  sought  to  be  raised  is,  whether  it  is  subject  to  the 
further  contingency  of  the  goods  belonging  to  the  ven- 
dor, or  being  subject  to  his  control.  It  is  submitted 
that  there  is  nothing  upon  the  face  of  this  contract  to  limit 
it  in  the  way  suggested.  The  construction  of  the  con- 
tract would  be  precisely  the  same,  if,  instead  of  being  de- 
scribed as  '^  100  hhds.  by  a  vessel  called  the  Reso- 
lute,'' the  oil  had  been  described  as  marked  with  a  dia- 
mond, or  any  other  mark  or  brand.  {^Maule,  J.  The  oil 
is  described  pretty  clearly :  the  question  is  whether  the 
oil  which  came  was  oil  ''expected  to  arrive  per  Resolute." 
JerviSj  C.  J.  It  is  quite  inconsistent  with  this  plea  that 
the  oil  contracted  to  be  sold  to  the  plaintiff  did  not  arrive 


1854. 

FiSCHEL 
V, 

Scott. 


(a)  The  points  marked  for  ar- 
gument  on  the  part  of  the  plain- 
tiff, were,  — "  That  the  third 
plea  was  bad,  because  it  shewed 
that  the  100  hogsheads  did 
arriTe,  and  the  defendants  had 
no  sufficient  excuse  for  not  de- 
livering them ;  that  the  defend- 
ants should  have  ascertained 
that  the  100  hhds.  were  theirs 


before  contracting  to  deliver 
them ;  that  the  contract  im- 
plied a  warranty,  that,  if  the 
vessel  arrived,  and  there  were 
100  hhds.  on  board,  the  de» 
fendant  could  and  would  de- 
liver them ;  and  that  the  plea 
was  consistent  with  the  arrival 
of  the  100  hhds.  contracted 
for." 


V, 
SOOTT. 
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1854.  by  the  Resolute.  The  oil  which  was  etpected  did  arrive. 
FiscHBL  'I^be  defendant  expected  it  to  come  consigned  to  him  : 
but  it  turned  out  that  it  was  consigned  to  some  one 
else.]  The  substance  of  the  plea^  is^  that  the  oil^  whe- 
ther expected  or  not^  was  not  the  defendants'  property : 
that  clearly  is  no  answer.  The  case  of  Hayward  v. 
Scougall,  2  Campb.  56,  is  distinguishable  from  this. 
There,  the  defendants  sold  to  the  plaintiff  certain  hemp, 
to  be  shipped  at  Riga,  under  the  following  sold-note, — 
"  Sold  for  Messrs.  Scougall  &  Co.,  for  Messrs.  Maynard 
&  Co.,  all  the  sound  marketable  Riga  hemp  that  may  be 
loaded  by  the  Pilgrim,  Webster,  and  one  or  two  other 
ships,  not  exceeding  300  tons,  now  at  Riga,  by  the  super* 
cargo  of  tJie  said  vessels^  or  Messrs,  Schmids  ^  Co.,  the 
agents  of  the  concern ;  the  names  of  the  ships  to  be  given 
up  when  received,  at  81  /.  per  ton,  &c.''  Schmids  &  Co. 
shipped  on  board  these  vessels  only  71  tons  of  hemp  on 
account  of  the  defendants,  but  upwards  of  800  tons  on 
account  of  other  persons :  and  it  was  held,  that  the  con- 
tract must  be  confined  to  such  hemp  as  Schmids  & 
Co.  should  ship  as  agents  to  the  defendants,  and  that 
the  defendants  were  not  answerable  to  the  plaintifb  for 
more  than  the  71  tons.  And  Lord  Ellenborough  said : 
'^  As  all  the  hemp  which  the  Schmids  were  to  ship  at 
Riga  was  not  to  belong  to  the  defendants,  this  renders  it 
improbable  that  they  should  mean  to  sell  what  was  not 
their  own.  In  the  case  alluded  to  (a),  the  party  had 
agreed  to  ship  and  deliver  a  certain  quantity  of  hemp, 
and,  to  be  sure,  nothing  could  excuse  him  from  doing  so.' 
But  here  the  defendants  only  sold  what  they  supposed 
their  agents  would  ship  for  them.  No  doubt,  they  ex- 
pected Schmids  &  Co.  to  ship  at  least  300  tons  of  hemp 
on  their  account;  but  they  were  disappointed.  They 
seem  to  have  contemplated  the  possibility  of  this.  They 
say,  in  substance,  ^  We  will  sell  you  all  that  our  agents 
(a)  Splidt  y.  Heath,  2  Campb.  57,  n. 


TRINITY    TERM^    17  VICTORIA.  73 

at  Riga  send  for  us^  to  the  amount  of  300  tons.     If  they        1854. 
send  us  so  much,  you  shall  have  it :  if  they  send  us       fischel 
none,  we  have  sold  none  to  you.^     The  words  employed  »• 

are  by  no  means  strong  enough  to  intimate  that  they  had 
undertaken  to  sell  that  which  did  not  belong  to  them, 
and  over  which  they  had  no  control.  They  only  refer  to 
the  hemp  shipped  by  Schmids  &  Co.  as  their  own  agents. 
'Agents  of  the  concern'  must  mean  agents  quoad  hoc,  not 
general  agents  in  the  Baltic  trade.'^  Splidt  v.  Heath 
is  very  similar  to  Johnson  v.  Macdonald,  9  M.  &  W. 
600.  There,  the  defendant  by  a  bought  and  sold- 
note  agreed  to  sell  the  plaintiffs  "  100  tons  of  nitrate  of 
8oda,  at  IBs,  per  cwt.,  to  arrive  ex  Daniel  Grant,  to  be 
taken  from  the  quay  at  landing  weights,  &c.;''  and 
below  the  signature  of  the  brokers  there  was  the  follow- 
ing memorandum, — "Should  the  vessel  be  lost,  this 
contract  to  be  void :"  and  it  was  held,  that  the  contract 
did  not  amount  to  a  warranty,  on  the  part  of  the  seller, 
that  the  nitrate  of  soda  should  arrive  if  the  vessel  arrived ; 
but  to  a  contract  for  the  sale  of  goods  at  a  future  period, 
subject  to  a  double  condition,  of  the  arrival  of  the  vessel, 
with  the  stipulated  cargo  on  board.  And  Alderson,  B., 
said :  '*  It  is  more  rational  to  construe  the  words  '  to 
arrive '  in  the  light  of  a  condition,  than  as  amounting 
to  a  warranty .'*  [Jervis,  C.  J.  How  is  this  plea  an  an- 
swer to  the  declaration  ?]  It  is  clearly  no  answer  to  a 
breach  of  a  contract  like  this,  that  the  shipment  the  de- 
fisndant  expected  has  not  taken  place.  The  defendant 
has  undertaken  to  deliver  to  the  plaintiff  100  hogsheads 
of  Gingelly  oil  "expected  to  arrive  from  Madras,  by  the 
Resolute.'*  More  than  600  tons  did  amye  by  that  vessel. 
If,  besides  the  double  condition  before  adverted  to,  the 
defendants  intended  their  liability  to  deliver  the  oil  to 
be  subject  to  a  further  condition,  that  the  oil  shoidd  be 
consigned  to  them,  they  should  have  introduced  it  into  the 
contract,  as  was  done  in  Lovatt  v.  Hamilton,  5  Exch.  639. 
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1854.  Tomlinson,  contrk.  (a)     The  question  is,  whether,  by 

pjgcHBL       *^^  terms  of  this  contract,  it  is  not  to  be  understood  that 
^'  the  parties  contemplated  as  a  further  implied  term,  that 

the  oil  which  was  expected  should  be  at  the  disposal  of 
the  defendants.  It  is  not  to  be  assumed  that  the 
defendants  would  sell  goods  which  belonged  to  third 
persons.  [Jervia,  C.  J.  The  question  is,  whether  the 
contract  must  mean  something  in  which  the  defendants 
have  a  property,  and  which  they  have  power  to  deliver.] 
It  is  submitted,  that,  taking  the  whole  contract  together, 
that  is  the  necessary  eflfect  of  it.  \Maule,  J.  Suppose 
it  appeared  clearly  that  the  parties  were  speaking  of  an 
expectation  that  some  oil  would  come  into  the  market, — 
the  defendants  disclaiming  to  have  any  property  or  in- 
terest in  it,  but  yet  contracting  to  deliver  it ;  would  the 
defendants  be  entitled  to  a  verdict,  if  it  should  turn  out 
that  the  oil  did  not  arrive  ?]  Probably  not.  But  that 
is  not  this  case.  Giving  a  reasonable  construction  to 
this  contract,  it  refers  clearly  to  oil  which  is  expected, 
and  which  the  parties  contemplate  will  be  subject  to  the 
power  and  control  of  the  defendants.  The  contract  con- 
tains an  express  warranty  as  to  the  quality  of  the  oil ; 
and  that  affords  a  strong  presumption  that  no  further 
warranty  was  to  be  implied.  [Afawfc,  J.  The  contract 
simply  says  that  the  defendants  agree  to  sell  to  the 
plaintiff  certain  oil  expected  to  arrive  by  a  particular 
vessel.  The  defendants  mean  to  abide  by  their  contract 
if  the  oil  arrives,  whether  there  is  any  warranty  of  title 
or  not,]  U  that  be  the  true  construction  of  the  con- 
tract, undoubtedly  the  plea  is  no  answer.     In  Boyd  v. 

(a)  The  points  marked  for  to  be  sold,  for  and  on  account 

argument  on  the  part  of  the  of  the  defendants ;  and  that  the 

defendants,  were, — "  That  the  defendants  did  not  undertake 

contract  was  conditional  on  the  to  sell   goods  which    did  not 

arrival  of  the  vessel,  with  goods  belong  to  them,  and  over  which 

of  the  description  contracted  they  had  no  control.** 
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Siffken,  2  Campb.  326,  it  was  held,  that,  if  there  be  a        1854. 
contract  for  the  sale  of  goods  by  a  particular  ship,  on      fischbl 

arrivaL  this  means  on  the  arrival  of  the  soods  which        „  ^- 

.     .  .  T    .  .  Scott. 

the  ship  is  expected  to  bring ;  and,  if  the  ship  arrives 

empty,  without  any  default  on  the  part  of  the  vendor, 
he  is  not  liable  to  the  purchaser  for  the  non-deli- 
very. "I  clearly  think,**  says  Lord  Ellenborough, 
"  on  arrival  means  on  arrival  of  the  hemp.  The 
parties  did  not  mean  to  enter  into  a  wager.  By  sold 
and  bought  in  the  note,  must  be  understood,  contracted 
to  sell  and  to  buy.  The  hemp  was  expected  by  this 
ship.  Had  it  arrived,  it  was  sold  to  the  plaintiff.  As 
none  arrived,  the  contract  was  at  an  end.*'  And,  in 
Hawes  v.  Humble,  2  Campb.  327,  n.,  a  contract  in  similar 
terms  was  held  by  Wood,  B.,  in  like  manner  to  be  con- 
ditional,— in  the  absence  of  default  on  the  part  of  the 
vendor.  The  case  of  Hayward  v.  Scougall,  2  Campb.  56, 
is  hardly  to  be  distinguished  from  the  present  case. 
[Maule,  J.  There,  the  hemp  contracted  to  be  sold,  was 
hemp  which  might  be  loaded  on  board  certain  ships  by 
Messrs.  Schmids  &  Co. ;  and  it  was  properly  held  that 
the  vendees  were  not  entitled  to  more  than  was  actually 
loaded  by  Schmids  &  Co.J 

Tomlinson,  finding  the  impression  of  the  court  to  be 
against  him,  asked  leave  to  amend  his  pica,  by  alleging, 
that,  of  the  100  hogsheads  of  oil  which  were  expected 
by  the  Resolute,  34  hogsheads  only  did  arrive  in  whicli 
the  defendants  had  any  interest,  that  they  tendered 
those  to  the  plaintiff,  and  that  he  refused  to  receive 
them. 

IVUles  submitted  that  that  would  be  an  equally  bad 
plea,  inasmuch  as,  the  contract  being  for  100  hogsheads 
expected  to  arrive  by  the  Resolute,  if  100  hogsheads  did 
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not  arrive^  the  condition  was  not  fulfilled,  and  the  plain- 
tiff was  not  bound  to  take  a  less  quantity. 

After  a  short  discussion,  however,  the  defendants  had 
leave  to  amend  on  the  usual  terms, — the  amendment  to 
be  made  within  three  days. 


(a)  The  amendment  was  not 
made,  the  defendants  haying 
assented   to  the   construction 


Rule  accordingly,  {a) 

put  upon  the  contract  by  the 
court,  and  paid  the  damages 
assessed  upon  that  footing. 


Evan  Lloyd,  and  Anne,  his  Wife,  v.  Davies. 

IHIS  was  an  ejectment  brought  to  try  the  title  to 

certain  premises  situate  at   Buthin,  in   the  county  of 

Denbigh. 

The  defendant,  admitting  the  title  of  the  plaintiffs  to 

JS.^'^tate    <>^e  undivided  third  part  of  the  premises  in  question, 

to  his  "  three 
unmarried 
daughters.  A., 
B.,  and  C,"  as 
tenants-in- 
common  in  fee. 


June  2. 

Testator  by  his 
will  (made  af- 
ter the  passing 
of  the  7  W.  4 
&  1  Vict,  c, 
26),  devised  all 


defended  as  to  the  remaining  two  thirds. 

The  cause  was  tried  before  Williams,  J.,  at  the  last 

Spring  Assizes  for  the  county  of  Denbigh.     The  facts 

«  J.  M .  were  as  follows : — David  Davies,  the  father  of  the  plain- 
By  a  codicil  he      ^  *^  ^ 

declared,  that,  tiff  Anne  Davics,  on  the  27th  of  October,  1843,  having 
my  daughters,  t^^^n  three  daughters  immarried,  viz.  Anne  (the  plain- 
^o^d  ^t  ^ '    ^^^  Harriet,  and  Martha,  made  his  will,  as  follows : — 

married,  the 
two  then  re- 
maining single, 
shall,  at  the 
end  of  tioelve 
month*  after 
my  decease, 
pay  to  the  mar- 
ried sister  the 

sum  of  500/.  in  lieu  of  any  fiirther  claim  whatsoever  on  my  property ;  and  the  two  surviving 
daughters  then  single  above  named,  to  be  sole  possessors  of  all  my  property  named  in 
this  my  last  will  and  testament,  and  to  their  heirs  for  ever :" — 

Held,  that  the  codicil  contemplated  the  marriage  of  a  daughter  in  the  life-time  of  the 
testator, — or,  at  all  events,  within  twelve  months  after  his  decease. 


"  In  the  name  of  God,  Amen.  I,  David  Davies,  of 
Ruthin,  in  the  county  of  Denbigh,  shopkeeper,  being 
of  sound  mind  and  memory,  do  make  this  my  last  will 
and  testament  in  manner  following,  that  is  to  say,  I 
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give^  devise,  and  bequeath  all  my  real  and  personal        1854. 

estates,  of  what  nature  or  kind  soever  (subject  to  my        l^^^^ 

JQst  debts,  funeral,  and  testamentary  expenses)  to  my  ^' 

three  unmarried  daughters,  Anne,  Harriet,  and  Martha,  ^.^  ^  t>   'd 

share  and  share  alike,  as  tenants  in  common,  and  not  as  Davios. 

joint-tenants,  and  to  their  respective  heirs,  executors, 

administrators,  and   assigns.     I  nominate,   constitute, 

and   appoint   my   said  three  daughters,  Anne  Davies, 

Harriet  Davies,  and  Martha  Davies,  executrixes  of  this 

my  will.     I  advise  my  daughters  to  sell  the  four  large 

houses  and  thirteen  cottages  in  Borthyn,  as  soon  as  an 

advantageous  sale  can  be  effected :  and,  should  they  not 

wish  to  continue  shopkeeping,  I  advise  them  to  endea- 

TOur  to  sell  the  shop  goods  and   stock  at  a  valuation, 

rather  than  by  auction.      I  desire  to  be  buried  in  as 

plain    a  manner  as  possible;    not   more  than   six    or 

eight  to  attend  my  funeral,  besides  the  bearers.     No 

scarfs  to  be  used.     In  witness  whereof  I  have  hereto  set 

my  hand  this  27th  day  of  October,  1843. 

"  David  Davies." 

"Published  and  declared  by  the 
testator  to  be  his  last  will  and  testa- 
ment, in  the  presence  of  us,  who,  in 
lus  presence,  and  in  the  presence  of 
each  other,  have  subscribed  our 
names  as  witnesses. 

''  Joseph  Peers.     T.  P.  Overton." 

He  afterwards,  on  the  23rd  of  August,  1844,  made  a 
codicil  to  his  will,  as  follows : — 

"A  codicil  to  my  last  will  and  testament,  made  Codicil. 
August  23rd,  1844.  It  is  my  desire,  that,  in  case 
one  of  my  daughters  named  in  this  my  last  will,  named 
Anne,  Harriet,  and  Martha,  should  get  married,  that  the 
two  then  remaining  single  shall,  at  the  end  of  twelve 
months  after  my  decease,  pay  to  the  married  sister  the 


Dayiss. 
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1854.        sam  of  500/.  in  lieu  of  any  further  claim  whatsoever  on 
7  my  property;    and  the  two  surviving  daughters  then 

p.  single  above  named^  to  be  sole  possessors  of  all  my  pro- 

perty named  in  this  my  last  will  and  testament^  and  to 
their  heirs  for  ever.     Witness  my  hand,  the  above  date. 

"  David  Davies,'* 
'^  Published  and  declared  by  the 
testator  to  be  his  last  will  and  testa- 
ment, in  the  presence  of  us,  who,  in 
his  presence,  and  in  the  presence  of 
each  other,  havrs  subscribed  our  names 
as  witnesses, 

^'  John  Pierce.       Owen  Jones.'* 

The  testator  died  on  the  16th  of  September,  1844, 
without  having  further  altered  his  will.  Upon  his  death, 
the  three  daughters  took  possession  of  the  property,  and 
enjoyed  it  as  tenants-in-common  down  to  the  14th  of 
October,  1845,  when  Martha  married  one  Thomas 
Roberts,  the  two  unmarried  sisters  paying  her  on  the 
day  preceding  the  marriage  the  sum  of  500/.  pursuant 
to  the  terms  of  the  codicil,  and  receiving  thenceforth 
the  rents  and  profits  of  the  estate  in  moieties.  In  1848, 
Anne  Davies  married  the  plaintiff,  Lloyd ;  on  which 
occasion  she  refiised'to  accept  the  500/.  under  the  codicil. 
On  the  7th  of  July,  1853,  Harriet,  the  testator's  remaining 
daughter,  died,  unmarried  and  intestate,  leaving  the  de- 
fendant, her  eldest  brother  and  heir-at-law,  who,  claim- 
ing tQ  be  entitled  to  a  moiety  of  the  real  estate  of  which 
Harriet  died  possessed,  took  possession  of  the  premises 
which  formed  the  subject  of  contention  in  this  action. 

The  plaintiffs  by  their  writ  claimed  to  be  entitled  to 
the  whole  property,  upon  the  ground  that  Anne  and 
Harriet  were  not  tenants-in-common,  but  joint-tenants; 
insisting  that  the  effect  of  the  codicil  was,  to  create  a 
joint  interest  in  the  two  daughters  Anne  and  Harriet, 
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apon  the  marriage  of  Martha^  in  whicli  case  Anne^  as       1854. 
the  survivor,  would  be  entitled  to  the  whole ;  and  that,       llotd 

Aflnnminfr  that  the  oodidl  left  the  two  sisters  tenants-in-      _  ^' 
°  .  Davees. 

oommon,  the  defendant  could  only  be  entitled  to  a 
moiety,  instead  of  the  two-thirds  he  claimed,  and  con- 
sequently, unless  the  codicil  was  to  be  considered  as 
altogether  inoperative,  the  plaintifiBs  were  at  all  events 
entitled  to  recover  something. 

For  the  defendant,  it  was  insisted, — first,  that,  in  the 
events  which  had  happened,  the  codicil  was  altogether 
inoperative,  inasmuch  as  it  contemplated  the  maniage 
of  one  of  the  daughters  in  the  life-time  of  the  testator, 
or  within  twelve  months  after  his  decease,  and  conse- 
quently that  Martha,  notwithstanding  her  marriage, 
continued  to  be  entitled  as  tenant-in-common  with  her 
sisters, — secondly,  that,  if  the  codicil  operated  at  all,  it 
merely  affected  the  interest  of  the  marrying  daughter, 
leaving  that  of  the  other  two  as  before ;  in  other  words, 
that  the  effect  of  the  codicil  was,  not  to  alter  the  quality, 
but  only  the  quantity  of  the  estate. 

A  verdict  having  been  found  for  the  plaintiffs,  with  a 
reservation  of  leave  to  enter  a  verdict  for  the  defendant, 
or  a  nonsuit,  on  the  points  made  at  the  trial, — 

Beavan,  in  Easter  Term  last,  obtained  a  rule  nisi 
aooordingly. 

Webby  and  Morgan  Lloyd  now  shewed  cause.  It 
being  conceded  that  the  plaintiffs  are  entitled  to  one 
third  of  the  property  in  question,  and  the  defendant 
appearing  and  defending  in  respect  of  two  thirds,  the 
plaintiffs  will  be  entitled  to  a  verdict  if  they  can  esta- 
blish their  right  to  more  than  the  one  third.  In  no 
view  can  the  defendant  be  entitled  to  more  than  a  third. 
The  argument  on  the  part  of  the  defendant  will  be, — 
first,  that  the  codicil  has  no  operation,  in  the  events 

VOL.  rv. — c.  B.  o 
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1854.        which  have  happened^  because  it  contemplated  the  mar- 


Lloyd        ^^^  of  o^®  of  ^^^  three  daughters  in  the  testator's  life- 
^-  time,  or  within  twelve  months  after  his  death, — secondly, 

that,  if  it  has  any  operation  at  all,  it  merely  operated  to 
affect  the  interest  of  the  daughter  marrying,  leaving  the 
interests  of  the  other  two  as  they  stood  before.  Neither 
of  these  positions,  it  is  submitted,  can  be  maintained. 
In  the  first  place,  it  is  manifest  that  the  oodidl  was 
intended  to  operate,  although  the  contemplated  marriage 
did  not  take  place  in  the  life-time  of  the  testator,  or 
within  twelve  months  after  his  decease.  The  will  bear- 
ing date  after  the  statute  7  W.  4  &  1  Vict.  c.  26,  no 
contrary  intention  appearing  upon  the  face  of  them,  the 
will  and  codicil  must  be  taken  to  speak  £rom  the  death 
of  the  testator,  and  to  have  reference  to  events  which 
were  to  happen  after  that  time.  The  expression  as  to 
the  marriage,  in  the  codicil,  is  general :  the  only  limita- 
tion in  point  of  time  refers  to  the  period  of  payment  of 
the  500/.,  which  in  that  event  is  to  be  made  within 
twelve  months, — evidently  meaning  that  the  two  daugh- 
ters remaining  single  shall  have  the  same  period  for  the 
payment  of  that  money  as  they  would  as  executrixes 
have  for  the  payment  of  any  other  demand.  [Jervis, 
C.  J.  What  is  to  happen  if  they  do  not  pay  it  ?  The 
testator  does  not  say  that  the  estate  shall  vest  in  the 
two  upon  payment  of  the  500/.  Maule,  J.  If  your  con- 
struction of  the  codicil  be  correct,  the  property  never 
could  be  sold.]  In  aU  probability,  the  testator  was  pro- 
viding for  an  event  which  he  knew  was  not  very  distant. 
Suppose  two  of  the  daughters  had  married  in  the  life- 
time of  the  testator,  in  that  case  clearly  the  codicil  could 
have  had  no  operation  at  all.  [Crotvder,  J.  Does  not 
the  codicil  contemplate  that  the  marriage  shall  take 
place  during  the  testator's  life-time,  or  within  twelve 
months  after  his  death  ?]  It  is  submitted  that  that  is 
not  the  true  construction.     The  period  of  marriage  is 
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left  altogether  at  lai^e.  [Craw,der,  J.  When  is  the  1854. 
500/.  to  be  paid?]  On  the  marriage;  or,  if  it  takes  j^^^^ 
place  within  twelve  months  after  the  testator's  decease,  ^' 

the  sisters  who  remain  single  are  not  to  be  compelled  to 
pay  the  money  until  the  expiration  of  the  twelve  months. 
[Maule,  J.  If  the  codicil  is  to  be  construed  as  pointing 
at  a  marriage  at  any  time^  it  would  follow,  that,  if  one 
of  the  three  sbters  should  marry  fifty  years  after  the 
death  of  the  father,  the  other  two  remaining  single,  she 
would  have  been  enjoying  her  share  of  the  estate  as  a 
tenant-in-common  with  her  sisters  for  all  that  period, 
and  then  receive  500/.  I  think  that  shews,  that,  in 
order  to  effectuate  the  intention  of  the  testator,  the  500/. 
must  be  taken  to  be  payable  in  such  a  time  as  that  it 
may  be  in  lieu  of  all  but  the  500/.  The  codicil  con- 
templates such  a  marriage  only  as  shall  make  the  500/. 
a  satisfaction  of  her  claim  to  every  thing  but  the  500/. 
Suppose  the  property  had  consisted  of  leaseholds  having 
sixty  years  only  to  run,  or  of  mines,  and  the  leases  had 
expired  or  the  mines  become  exhausted^  would  one  upon 
her  marriage  then  be  entitled  to  500/.  ?  The  true  con- 
struction I  take  to  be  this : — The  marrying  daughter  is 
to  take  500/.  and  no  more,  and  the  two  remaining  un- 
married axe  then  to  be  the  sole  possessors  of  all  the 
property.]  If  the  testator  had  intended  to  limit  it  to  a 
marriage  in  his  life-time,  he  would  have  said  so.  [Maule, 
J,  I  understand  him  to  mean  that  his  three  unmarried 
daughters  should  take,  at  his  death,  as  tenants-in-com- 
mon :  but,  that,  if  one  should  be  married  at  that  time, 
the  other  two,  remaining  single,  should  take  the  whole, 
paying  600/.  to  their  sister.]  Suppose  two  of  them 
thonld  get  married  ?  [Maule,  J.  Possibly  there  might 
be  more  difficulty  in  construing  the  will  in  that  case. 
[Cresswell,  J.  It  is  quite  consistent  with  the  24th  sec- 
tion of  the  7  W.  4  &  1  Vict.  c.  26,  that  the  testator 
may  have  thought  he  should  live  for  twenty  years. 

o2 
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1854.        Crowder,  J.    My  impression  was^  that  that  section  meant 

Lloyd        *^  place  real  and  personal  property  on  the  same  footing.] 

«•  The  codicil^  it  is  submitted^  points  at  a  thing  which  is 

If  AVTTtft 

to  be  done^  not  at  the  time  of  the  death  of  the  testator^ 
but  at  the  time  of  the  marriage  of  one  of  the  three 
daughters^  whenever  that  might  happen^  the  others 
remaining  single ;  the  estate  in  that  event  to  vest  in  the 
two.  If  the  court  entertain  a  dear  impression  against 
the  plaintiffs'  construction  of  the  codicil^  it  will  be  unne- 
cessary to  consider  the  other  point. 

Byl  es,  Serjt.^  and  Coxon,  were  not  called  upon  to  sup- 
port the  rule. 

Jervis^  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  made  absolute.  This  is  an  ejectment.  The  de- 
fendant admits  that  the  plaintiffs  are  entitled  to  one 
third  of  the  property  sought  to  be  recovered,  and  he 
defeudi^  for  the  remaining  two  thirds.  If  the  codicil, 
taken  in  connection  with  the  will,  does  not  operate  to 
give  to  the  testator's  daughters  Anne  and  Harriet  the 
whole  estate,  either  as  tenants-in-common  or  as  joint- 
tenants,  the  defendant  is  well  defended,  because  it  is 
admitted  that  the  plaintiff  Anne  Lloyd,  and  the  defend- 
ant as  the  heir  of  Harriet,  take  each  one  third,  and  con- 
sequently the  plaintiffs  cannot  succeed.  That  being  the 
correct  view  of  the  case,  it  is  unnecessary  to  consider 
whether  the  codicil  created  in  the  two  daughters  remain- 
ing unmarried  an  estate  as  tenants-in-common  or  as 
joint-tenants ;  because,  in  the  events  which  have  hap- 
pened, the  codicil  did  not  come  into  operation  at  all. 
The  testator  by  his  will  gave  to  each  of  his  three  un- 
married daughters,  named,  one  third  of  his  real  and 
personal  estates,  as  tenants-in-common  (as  to  the  realty) 
in  fee.  Martha,  therefore,  took  by  the  will  an  absolute 
estate  in  fee-simple  as  to  one  third.     Mr.  Webby  con- 
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tends^  tliat^  by  force  of  the  codidl^  the  estate  which  once  1854. 
was  in  Martha  became  divested  by  her  marriage.  For  lloyd 
sach  a  purpose  very  clear  and  unequivocal  words  would 
be  required.  But  there  is  another  objection^  which  was 
very  forcibly  put  by  my  Brother  Maule  in  the  course  of 
the  argument.  By  the  will  Martha  was  to  take^  on  the 
death  of  her  fietther^  a  third  of  the  freehold  in  fee^  and  an 
absolute  interest  in  a  third  of  the  personalty.  Now^ 
whether  the  codicil  contemplated  the  marriage  of  Mar- 
tha within  twelve  months  after  the  death  of  the  testator^ 
or  a  marriage  generally^  in  either  view  the  plaintiff  is 
wrong.  It  is  impossible  that  the  testator  could  have 
meant  that  the  three  daughters  should  take  at  his  death 
each  a  third  of  the  freehold  as  tenants-in-common  in 
fee^  and  an  absolute  interest  in  a  third  of  his  personal 
estate,  and  that^  in  the  event  of  one  of  the  daughters 
marrying  at  any  time, — ^say  after  having  enjoyed  the 
third  of  the  freehold  for  twenty  or  thirty  years,— her 
interest  should  be  defeasible  upon  her  sisters  (they 
remaining  unmarried)  paying  her  500/.  Mr.  Welsby 
says  it  is  di£Scult  to  suppose  that  the  testator  could  have 
contemplated  the  marriage  of  a  daughter  in  Ms  life-time, 
because  it  would  be  impossible  to  put  a  sensible  con- 
struction upon  the  will  and  codicil  if  two  of  the  three 
should  so  marry.  But  I  must  confess  I  do  not  appre- 
ciate the  difficulty.  The  words  of  the  codicil  are, — "  It 
is  my  desire,  that,  in  case  one  of  my  daughters  named 
in  this  my  last  will  should  get  married,  the  two  then 
remaining  single  shall,  at  the  end  of  twelve  months  after 
my  decease,  pay  to  the  married  sister  the  sum  of  500/. 
in  lieu  of  any  further  claim  whatsoever  on  my  property ; 
and  the  two  surviving  daughters  then  [that  is,  at  the 
time  of  the  marriage  of  the  third]  single  above  named, 
to  be  sole  possessors  of  all  my  property  named  in  this 
my  last  will  and  testament,  and  to  their  heirs  for  ever.'' 
This  would  seem  to  mean  that  the  two  single  daughters 
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1854.        suryiving  the  testator^ — tlie  other  haying  married  in  his 
Lloto        life-time, — should  take  the  whole,  paying  500/.  to  the 
V-  married  sister :  and  this,  as  it  seems  to  me,  amply  satia- 

fies  all  the  words  of  the  codicil ;  and  I  should  have  no 
difficulty  in  putting  that  construction  upon  it,  if  it  w&re 
necessary.  But  it  is  quite  clear  that  the  marriage  con- 
templated must  be  one  which  was  to  take  place  within 
twelve  months  after  the  testator's  death,  and  therefore 
the  circumstances  have  not  occurred  upon  the  occurrence 
of  which  the  codicil  would  attach. 

Maule,  J.  I  also  am  of  opinion  that  the  rule  should 
be  made  absolute.  It  is  admitted  by  the  defendant  that 
the  female  plaintiff  was  entitled  imder  the  will  of  David 
Davies  to  one  third  of  the  property  in  question ;  and  it 
appears  to  me  that  the  will  is  in  no  degree  operated  upon 
by  the  codicil,  which  was  intended  to  take  effect  only 
upon  the  happening  of  an  event  which  has  not  happened. 
By  his  will,  the  testator  makes  a  simple  disposition  of 
aU  his  property  to  his  three  then  unmarried  daughters, 
Anne,  Harriet,  and  Martha,  as  tenants-in-common  in 
fee  j  and  he  appoints  them  executrixes.  He  afterwards 
makes  a  codicil  in  which  he  provides,  that,  in  case  one 
of  his  daughters  named  in  his  will  should  get  married,  the 
two  then  remaining  single  should,  at  the  end  of  twelve 
months  aft^er  his  decease,  pay  to  the  married  sister  500/. 
in  lieu  of  any  further  claim  on  his  property ;  and  that 
the  two  surviving  daughters  then  single,  and  their  heirs, 
should  be  the  sole  possessors  of  all  his  property.  The 
will  being  a  disposition  of  all  the  testator's  property,  the 
codicil  is  also  a  disposition  of  the  whole  property,  which 
is  to  be  substituted,  in  a  certain  event,  for  that  contained 
in  the  will, — that  event  being,  the  marriage  of  one  of 
his  daughters.  On  that  event  happening,  the  daughter 
marrying  was  to  have  from  the  others  remaining  single 
500/.,  which  was  to  be  in  lieu  and  instead  of  any  ftirther 
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or  other  daim^  and  the  whole  remaming  property  was  1854. 
then  to  go  to  the  other  two.  The  testator,  theref(»e,  l^^^^ 
contemplated  as  well  by  the  will  as  by  the  codicil  a  com-  ^' 

plete  disposition,  to  operate  upon  the  whole  of  his  pro- 
perty,— only  the  one  to  be  substituted  for  the  other,  in 
the  event  mentioned.  The  codicil,  therefore,  as  it  seems 
to  me,  was  intended  to  take  effect,  if  at  all,  at  the  time 
when  it  should  become  necessary  to  ascertain  whether 
the  will  or  the  codicil  was  to  operate, — ^when  it  was  first 
to  be  ascertained  who  was  to  take  the  property.  Then, 
is  the  time,  as  it  seems  to  me,  to  inquire  whether  or  not 
the  event  has  taken  place  which  was  to  have  the  effect 
oi  substituting  the  disposition  contained  in  the  codicil 
for  that  originally  contained  in  the  will.  This  is  not 
like  the  case  of  an  estate  going  over  upon  a  condition. 
The  language  of  the  will  and  the  codicil  shew  that  the 
latter  was  intended  to  take  effect  at  the  time  at  which 
the  will  would  have  taken  effect  if  there  had  been  no 
codidL  The  nature  of  the  event, — as  to  time  and  every- 
thing else, — ^must  be  such  as  to  take  away  all  operation 
from  the  will,  if  the  codicil  was  to  operate.  We  must 
put  Budi  a  construction  upon  both  as  will  if  possible 
effectuate  the  testator's  intention.  I  think  the  proper 
construction  of  the  will  and  the  codicil,  taken  together, 
is,  that  the  contemplated  marriage,  in  order  to  give  any 
operation  at  all  to  the  codicil,  must  take  place  before  the 
time  when  the  will  or  the  codicil  could  take  effect,  viz. 
before  the  death  of  the  testator.  That,  no  doubt,  is  open 
to  some  objection :  but,  upon  the  whole,  I  think  that 
the  marriage  intended  was  a  marriage  which  was  to  take 
place  in  the  life-time  of  the  testator.  It  is  quite  possible 
that  the  testator  might  have  had  some  vague  notion  that 
his  will  would  not  come  into  operation  until  the  expira- 
tion of  twelve  months  after  his  decease :  aud,  if  that  were 
80,  it  might  be  that  he  contemplated  the  marriage  of  one 
of  his  daughters  within  the  same  period.     It  is  unneces- 
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1854.       sary,  however,  to  speculate  upon  that,  inasmuch  as  in 

Lloyd        neither  event  could  the  codicil  have  eflTect,  seeing  that 

V-  the  marriage  of  Martha  did  not  take  place  until  more 

than  twelve  months  had  elapsed  from  the  death  of  the 

father. 

Cbeswell,  J.  I  quite  concur  in  the  view  taken  by 
my  lord  and  my  Brother  Maule.  The  testator  un- 
questionably intended,  either  by  his  will  or  by  the  codi- 
cil, to  dispose  of  the  whole  of  his  property  immediately 
upon  his  death.  The  event  not  having  happened 
upon  which  alone  the  codicil  was  to  take  effect,  the 
will  is  the  only  testamentary  disposition  of  the  party. 
Even  if  the  true  construction  of  the  codicil  be,  that  the 
contemplated  marriage  should  happen  within  twelve 
months  after  the  testator's  decease,  the  same  result  will 
follow,  because  the  marriage  of  Martha  did  not  take 
place  until  after  that  period.  The  rule  must,  therefore, 
be  made  absolute  to  enter  a  verdict  for  the  defendant. 

Crowdeb,  J.  I  am  much  disposed  to  think  that  the 
testator,  foreseeing  the  marriage  of  one  of  his  three 
daughters  at  no  very  distant  period,  contemplated  that 
that  event  might  take  place  at  some  time  between  the 
23rd  of  August,  1844,  the  date  of  the  codicil,  and  twelve 
months  after  his  decease.  He  says,  ''  It  is  my  desire, 
that,  in  case  one  of  my  daughters  named  in  this  my  last 
will,  should  get  married,  the  two  then  remaining  single 
shaU,  at  the  end  of  twelve  months  after  my  decease,  pay 
to  the  married  sister  the  sum  of  500/.  in  lieu  of  any 
further  claim  whatsoever  on  my  property ;  and  the  two 
surviving  daughters  then  single  above  named,  to  be  sole 
possessors  of  all  my  property  named  in  this  my  last  will 
and  testament,  and  to  their  heirs  for  ever.''  It  may  be, 
as  my  Brother  Maule  suggests,  that,  in  order  to  make 
the  codicil  take  effect,  the  marriage  must  take  place 
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during  the  Ufe-tiiiie  of  the  testator.  But,  at  all  events,  1854. 
if  it  might  take  place  after  the  testator's  death,  it  is  lloto 
clearly  limited  to  twelve  months  after  that  period.  At  ^  v^ 
the  time  the  500/.  is  to  be  paid,  there  must  be  the 
married  sister.  Unless  there  is  such,  the  codicil  can- 
not take  effect.  In  my  view,  therefore,  in  the  events 
which  have  happened,  the  codicil  can  have  no  operation 
at  all. 

Rule  absolute. 


Elsam  and  Another  v.  Denny  and  Another. 

June  12. 

L  HIS  was  an  action  by  the  indorsees  against  the  ac-  The  word  "re- 
ceptors of  a  bill  of  exchange.  to^c^Tto 'a 
The  declaration  stated,  that  certain  persons  trading  J>iUofexdiwig^ 

^  °   IS  muoeptible  of 

under  the  name,  style,  and  firm  of  M.  Evans  &  Co.,  on  various  mean- 
the  17th  of  March,  1853,  by  their  bill  of  exchange,  now  wit  hu^^^ 
overdue,  directed  to  the  defendants,  required  the  de-  tovmoosdr- 

'  ^  '        ^  coxnstanoes :  if 

feadants  ta  pay  to  their  order  477/.  ISs.,  for  value  the  acceptor 

,    .  .  J.  x         J      x"i_  A^        A       retires  the  biU 

received  m  consignments  outwards,  three  months  after  ^t  maturity,  he 
the  date  thereof;  and  the  defendants,  then  accepted  the  takes  it  entirely 

'  ^  from  circuja- 

saidbill;  and  the  said  persons  so  trading  as  aforesaid  tion,  and  it  is 
indorsed  the  same  to  the  plaintiffs ;  but  the  defendants  but  if  an^' 
did  not  pay  the  same.  ^t^ 

The  defendants  pleaded,  amongst  other  pleas,  that,  withdraws  it 
after  the  alleged  indorsement,  the  said  drawers,  at  the  tioninso^as 
request  and  on  behalf  of  the  defendants,  handed  over  ^^^  ^^^ 
and  paid  to  the  plaintiffs,  in  order  and  upon  the  terms  may  hold  it 

_  ,  with  the  same 

that  they  should  thereupon  retire  and  deliver  up   to  remedies  as  he 
them,  the  said  drawers,  the  said  bill  of  exchange,  dis-  J^if  he^ 
charged  of  all  daim  thereon  by  the  plaintiffs  against  the  l>een  called 

^  upon  m  due 

course,  and  had 
pnd  the  amoont  to  his  immediate  indorsee :  and  this  latter  is  the  ordinary  meaning  of 
the  word  "retire.'' 


Dbknt. 
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1854*        said  drawers  and  the  defendants,  a  sum  of  money  equal 
i;  in  amount  to  the  sum  specified  by  the  said  bill,  or  at 

V,  any  time  to  be  recoverable  thereut>on>  whidi  sum  of 

money  the  plaintiffs  received  from  the  said  drawers  upon 
the  terms  aforesaid,  and  ought  thereupon,  as  they 
well  knew,  to  have  so  retired  and  delivered  up  to  the 
said  drawers,  who  were  entitled  thereto,  the  said  bill^ 
discharged  as  aforesaid,  and  thereupon  all  claims  of  the 
plaintifife  against  the  said  drawers  and  the  defendants 
upon  the  said  bill  were  actually  satisfied  and  discharged 
out  of  such  money ;  and  that  the  plamtifiTs,  wrongfully, 
and  in  fraud  of  the  said  terms,  and  against  the  will  of 
the  drawers,  and  not  as  trustees  for  them,  had  con- 
tinually hitherto  retained,  and  then  put  in  suit  the  said 
bill  in  this  action.     Issue  thereon. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sit- 
tings in  London  after  last  Michaelmas  Term.  The  facts 
which  appeared  in  evidence  were  as  follows : — 

On  the  26th  of  February,  1853,  one  Evans  drew  upon 
the  plaintifis  a  bill  at  four  months  tea  4s77L  18^.,  which 
they  accepted  for  his  accommodation,  upon  an  under* 
standing  that  he  should  give  them  in  exchange  an  ac- 
ceptance of  Denny  &  Clarke,  the  defendants,  tot  the 
like  amount.  Evans  took  the  plaintifis^  acceptance  to 
the  defendants,  and,  on  the  17th  of  March,  1858,  drew 
upon  them,  at  three  months,  for  477/.  189.,  the  bill 
for  the  recovery  of  which  this  action  was  brought,—*- 
which  they  accepted  for  his  accommodation,  and  which 
he  handed  to  the  plaintiffs.  The  plaintifiPs  got  this  last* 
mentioned  bill  (which  would  become  due  on  the  20th  of 
June,  1853, — nine  days  before  their  own  acceptance  in 
favour  of  Evans,)  discounted  by  Messrs.  Overend,  Gtir- 
ney,  &  Co. 

Evans  was  deeply  indebted  to  Denny  &  Co.;  and 
Denny  &  Co.,  who  were  in  difficulties,  suspended  pay- 
ment in  April,  but  afterwards  resumed. 
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Early  in  Jane^  before  either  of  the  above-mentioned  1854. 
bills  had  become  due,  the  plaintiffs  being  anxious  about  ^elbam 
the  defendants'  acceptance^  it  was  proposed  by  Evans's  «• 

derk  that  Evans  should  draw  upon  the  plaintifis  another 
biU^  for  the  purpose  of  providing  funds  to  take  up  the 
defendants'  acceptance.  The  plaintiffs  assented  to  this 
proposition^  but  required  that  it  should  be  put  into 
writing;  and  accordingly  the  following  document  was 
drawn  up^  signed  by  Evans,  and  sent  to  the  plaintiffs : — 

''  June  9th,  1853. 
"  Messrs.  Elsam  &  Co. 

"  G-entlemen, — In  consideration  of  your  accepting  our 
bill  upon  you  for  472/.  10*.,  due  the  7th  of  September 
next,  we  hereby  engage  to  provide  the  fonds  for  this  bill 
on  or  before  that  date,  as  also  to  put  you  in  cash  to  retire 
our  bill  upon  Messrs.  Denny  &  Co.,  for  477/.  18*.,  due 
the  20th  instant,  on  or  before  the  17th." 

On  the  4th  of  June,  Evans  accordingly  drew  upon  the 
plaintiffs  a  third  bill,  for  472/.  10*.,  at  four  months; 
and,  having  got  it  discounted,  Evans,  on  the  18th  of 
June,  sent  his  clerk  with  a  cheque  for  477/.  18*.  to 
Elsam  &  Co.'s  for  the  purpose  of  taking  up  the  defend- 
ants' acceptance. 

Evans's  clerk,  who  was  called  as  a  witness,  stated 
that  he  laid  the  cheque  upon  Elsam's  desk,  and  said 
''You  will  give  me  the  bill  as  soon  as  you  receive  it  ;'^ 
and  that  Elsam  nodded  his  head,  and  answered  "  Very 
well." 

At  this  time  the  defendants'  acceptance  was  in  the 
hands  of  Overend,  Gumey,  &  Co.,  and  Elsam  went  there 
and  withdrew  the  bill.  Evans's  clerk  afterwards  applied 
to  the  plaintiffs  for  the  bill,  but  they  refiised  to  give  it 
up,  claiming  to  be  entitled  to  hold  it  as  a  collateral 
security  for  their  acceptances  of  477/.  18*.,  due  on  the 
29th  of  June,  and  472/.  10*.,  due  on  the  7th  of  October, 
both  of  which  they  in  due  course  paid. 


Dnonr. 
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1854.  Evidence  was  given  on  both  sides  as  to  the  mercantile 

Z  meaning  of  the  word  ''  retire/'  in  the  memorandum  of 

«.  the  9th  of  June,  1853^ — the  plaintifiPs'  witnesses  stating^ 

that,  according  to  their  understanding  and  experience,  it 
meant,  to  withdraw  the  bill  from  circulation  in  so  far 
only  as  the  party  paying  the  money  was  concerned, — 
the  defendants'  witnesses,  on  the  other  hand,  alleging 
that  it  meant  an  absolute  payment  and  discharge  of  the 

bm. 

The  Lord  Chief  Justice,  bei^g  informed  that  the  Lord 
Chief  Baron  had,  in  an  action  by  Evans  against  Elsam 
to  recover  the  bill  now  in  question,  held  that  the  word 
''  retire ''  meant  an  absolute  payment  of  the  bill,  in  de- 
ference to  that  opinion,  ruled  in  like  manner. 

A  verdict  having  been  found  for  the  defendants, 

ByleSy  Seijt.,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection. 

Hawkins,  in  Hilary  Term  last,  shewed  cause.  The 
question  is  whether  there  was  any  evidence  to  go  to 
the  jury  in  support  of  the  plea.  In  this  plea,  the  word 
"retire''  must  mean  payment.  {Cresswell,  J.  Clearly  it 
must :  and,  if  there  was  no  evidence  of  payment,  the 
verdict  cannot  be  supported.]  If  this  bill  had  been 
withdrawn  from  the  hands  of  Messrs.  Overend,  Gumey, 
&  Co.  by  an  indorsee,  that,  as  between  them,  would 
amount  to  payment ;  but  it  would  be  otherwise  as  be- 
tween the  indorsee  and  the  other  parties  liable  on  the 
bill.  "  Retire  "  may  mean  several  things :  it  may  mean 
that  the  liability  of  all  parties  to  the  bill  is  to  be  dis- 
charged; or  it  may  mean  that  the  remedy  over  is  to  be 
retained, — a  withdrawal  of  the  bill  from  circulation, 
without  any  absolute  discharge.  The  evidence  shewed 
that  the  bill  was  not  paid  by  Elsam  &  Co.  with  their  own 
money ;  but  that  they  were  furnished  with  the  money  by 
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EranSy  the  drawer,  in  order  that  they  might  retire  it,        1854. 
and  take  it  into  their  hands.     Upon  what  terms  they        emam 
were  to  have  it,  was  purely  a  question  for  the  jiuy .    As       ^  *• 
between  Evans  and  Denny  &  Co.,  there  can  be  no  doubt 
that  this  was  an  accommodation  acceptance:  at  all 
erents,  there  was  evidence  upon  that  subject  which  was 
fidrly  for  the  jury.    The  agreement  of  the  9th  of  June 
contains  nota  word  as  to  the  bill  being  to  be  retained  by 
Elsam  &  Co.  as  collateral  security.     The  evidence  of 
Evans's  derk  shews,  that,  at  the  time  they  arranged  with 
hun  for  the  withdrawal  of  the  bill,  Elsam  &  Co.  did  not 
set  up  any  daim  to  retain  the  bill.     In  substance  and 
in  truth,  the  money  which  took  the  bill  out  of  the  hands 
of  Overend,  Oumey,  &  Co.,  was  Evans's  money :  con- 
sequently, there  was  ample  evidence  to  support  the  plea. 

Byles,  Serjt.,  and  BaU,  in  support  of  the  rule.  There 
dearly  was  no  evidence  to  go  to  the  jury  that  the  money 
was  given  to  the  plaintiffs  upon  the  terms  mentioned  in  the 
third  plea.  The  original  transaction  was  this : — Elsam 
k  Co.  and  Evans  agreed  to  exchange  acceptances.  In 
pursuance  of  this  agreement,  Evans,  on  the  26th  of 
February,  1858,  drew  upon  Elsam  &  Co.  a  bill  at  four 
months  for  477/.  18«.;  and  he  also  drew  a  bill  for  a 
nmilar  amount  upon  Denny  &  Co.  at  three  months  from 
the  17th  of  March,  1858,  which  he  indorsed  and  handed 
over  to  Elsam  k  Co.  The  bill  accepted  by  Denny  & 
Co.  became  due  on  the  20th,  and  that  accepted  by  Elsam 
k  Co.  on  the  29th  of  June.  Before  the  first  of  these 
arrived  at  maturity,  viz.  on  the  9th  of  June,  in  order  to 
provide  funds  to  meet  Denny  &  Co.'s  acceptance,  Evans 
agreed  with  El8am&  Co.  that  they  should  accept  a  third 
bill,  for  472/.  10«.,  which  he,  Evans,  would  get  dis- 
counted, for  the  purpose  of  enabling  Elsam  &  Co.  to 
withdraw  Denny  &  Co.'s  acceptance  fix>m  circulation. 
Under  these  circumstances,  retiring  the  bill  could  only 


V. 

Denitt. 
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1854.  mean  withdrawing  it  firom  the  hands  of  the  party  who 
Elbajc  held  it,  and  getting  it  into  the  hands  of  the  person  who 
so  retired  it.  What  necessity  could  there  be  for  making 
the  payment  through  Elsam  &  Co.,  but  that  they  should 
hold  the  bill  for  their  security?  It  had  originally  been 
placed  in  their  hands  as  security  for  their  former  accept- 
ance. Why,  then,  should  they  not  retain  it  as  security 
for  the  substituted  bill  ?  The  money  handed  to  Overend^ 
Oumey,  &  Co.  was  neither  Evans's  money  nor  Denny  & 
Co.'s :  it  was  money  raised  upon  Elsam  &  Co.'s  accept- 
ance, in  order  that  they  might  not  be  out  of  cash  by 
reason  of  the  default  of  Denny  &  Co.  Jones  v.  Broad- 
kurat,  BXLth,  Vol.  IX,  p.  173,  (a)  shews  that  a  payment  by 
the  drawer  is  not  necessarily  such  a  payment  as  will 
enure  to  discharge  the  acceptor. 

Cur.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the 
court. 

This  was  an  action  by  the  plaintiffs  as  indorsees, 
against  the  defendants  as  acceptors  of  a  bill  of  exchange 
drawn  by  one  Evans  on  the  17th,  of  March,  1853,  at  three 
months,  for  the  sum  of  477/.  18^.,  upon  and  accepted 
by  the  defendants.  The  defendants  pleaded  payment  of 
the  bin. 

At  the  trial  before  me  in  London,  it  was  proved,  that, 
on  the  26th  of  February,  1853,  Evans  drew  upon  the 
plaintiffs  a  bill  at  foiur  months,  for  477/.  18*.,  which 
they  accepted  for  his  accommodation,  upon  an  under- 
standing that  he  should  give  them  in  exchange  an  ac- 
ceptance of  the  defendants'  for  the  like  amount.  Evans 
took  the  plaintiffs'  acceptance  to  the'  defendants,  and, 
on  the  17th  of  March,  1853,  drew  upon  them,  at  three 
months,  for  477/.  18*.,  the  bill  now  in  suit,  also,  an 

(a)  And  see  BeUhatov,  Bush,  ant^,  Vol.  xi.  p.  101. 
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acoommodatioQ  bill ;  which  they  accepted;  and  he  handed  1854. 
it  to  the  plaintiff.  This  bill  would  become  due  on  the  elsam 
20th  of  June,  nine  days  before  that  accepted  by  the 
plaintiffs.  In  the  month  of  April,  the  defendants  sus- 
pended payment,  and  the  plaintiffs  being  anxious  about 
the  defendants'  acceptance,  it  was  proposed  by  the  clerk 
of  Evans,  that  Evans  should  draw  upon  them  (the  plain- 
tiffs) another  bill,  for  the  purpose  of  providing  funds  to 
take  np  the  defendants'  acceptance.  The  plaintiffs  agreed 
to  this  proposal,  and,  on  the  9th  of  June,  1853,  Evans 
wrote  and  sent  to  the  plaintiffs  the  following  letter : — 

**  Gentlemen, — In  consideration  of  your  accepting  our 
bill  upon  you  for  4721.  10s,,  due  7th  of  September  next, 
we  hereby  engage  to  provide  the  funds  for  this  bill  on 
or  before  that  date,  as  also  to  put  you  in  cash  to  retire 
our  bill  upon  Messrs.  Denny  &  Co.,  for  477/.  18*.,  due 
die  20th  instant,  on  or  before  the  17th.'^ 

Evans  then  drew  upon  the  plaintiffs  a  bill,  dated  the 
4ih  of  June,  for  472/.  10«.,  at  four  months,  which  they 
tooepted,  and,  on  the  18th  of  June,  sent  his  clerk  to  the 
^aintifSs  with  a  cheque  for  477/.  18*.,  to  take  up  the 
defendants'  bill.  The  clerk  laid  the  cheque  upon  the 
plmtiffs'  desk,  and  said  '^  You  will  give  me  the  bill  as 
loon  as  you  receive  it."  Elsam  the  plaintiff  nodded  his 
head,  and  said,  "Very  well."  At  the  time  when  the  plain- 
tifi  received  the  cheque,  the  defendants'  bill  was  in  the 
bands  of  Messrs.  Gumey  &  Co.,  from  whom  the  plaintiffs 
received  it  upon  payment  of  the  amount.  Evans's  clerk 
tfterwards  applied  to  the  plaintiffs  for  the  bill,  but  they 
refused  to  give  it  up,  saying  that  they  had  been  advised 
by  their  friends  to  hold  it  as  a  collateral  security.  The 
idaintiffs  paid  their  two  acceptances  for  477/.  18^.,  and 
472/.  10*.,  as  they  became  due.  Evidence  was  given  by 
the  plaintiffs  and  the  defendants  to  shew  the  mercantile 
meaning  of  the  word  "  retire,"  which  occurs  in  the  letter 
of  the  9th  of  June.    The  plaintiffs'  witnesses  stated. 
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1854.        that,  in  their  experience,  the  word  "retire,''   meant, 
Emam        taking  a  bill  out  of  circulation  in  so  fisar  as  the  party  who 
^'  paid  the  money  was  concerned ;  whereas  the  defendants^ 

witnesses  alleged  that  it  meant,  an  absolute  payment  of 
the  bill.  I  was  told,  that,  in  an  action  by  Evans  against 
Elsam,  to  recover  the  bill  now  in  suit,  the  Lord  Chief 
Baron  had  held  that  the  word  "retire''  in  the 
letter  meant  an  absolute  payment  of  the  bill :  and,  in 
deference  to  the  high  authority  of  that  learned  judge,  I 
ruled  the  same  way.  My  Brother  Byles  having  objected 
to  my  summing  up  in  this  respect,  the  question  was 
discussed  during  the  last  term,  upon  a  rule  to  shew 
cause  for  a  new  trial ;  and  this  court  took  time  to  con- 
sider their  judgment,  wishing  to  know  the  decision  of  the 
court  of  Exchequer  upon  the  point,  and  being  anxious 
to  be  guided  by  their  authority.  The  case  of  Evans  y. 
Elsam  has  now  been  argued  in  that  court ;  but,  as  the 
judges  are  not  at  present  agreed  in  opinion  upon  the 
question,  we  must  dispose  of  the  rule  in  this  court  ac- 
cording to  our  own  impression.  We  entertain  no  doubt 
upon  the  subject,  and  are  of  opinion  that  the  rule  should 
be  made  absolute. 

The  question  turns  upon  the  construction  of  the 
letter  of  the  9th  of  June,  and  the  meaning  of  the 
word  "retire"  in  that  instrument.  This  word  is  sus- 
ceptible of  various  meanings,  according  as  it  is  ap- 
plied to  various  circumstances.  If  an  acceptor  retires  a 
bill  at  maturity,  he  takes  it  entirely  from  circulation,  and 
the  bill  is  in  efiPect  paid ;  but,  if  an  indorser  retires  it,  he 
merely  withdraws  it  from  circulation  in  so  fsur  as  he 
himself  is  concerned,  and  may  hold  the  bill  with  the 
same  remedies  as  he  would  have  had,  had  he  been  called 
upon  in  due  course,  and  had  paid  the  amount  to  his 
immediate  indorsee.  We  think  this  is  the  ordinary 
meaning  of  the  word  "  retire,"  and  we  do  not  doubt 
that  it  was  used  in  that  meaning  in  the  letter  of  the  0th 
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of  Jiine^  because  the  undertaking  is  not  that  Evans  will 
take  up  the  bill  himself  with  the  proceeds  of  the  plain- 
tiffi'  acceptance^  but  that  he  will  put  the  plaintiffs  in 
iimds,  that  they  may  retire  the  bill. 

Such  being  the  meaning  of  the  letter  of  the  9th  of 
Jnne^  the  subsequent  conduct  of  the  plaintiffs  and  Evans's 
derk  is  immaterial^  because  the  plaintiffs'  second  ac- 
ceptance was  obtained,  and  the  funds  procured  as  the 
produce  of  that  acceptance,  upon  the  faith  of  the  letter 
of  the  9th  of  June. 

For  these  reasons,  we  are  of  opinion  that  the  rule  must 
be  made  absolute. 

Rule  absolute. 


1854. 


Elbam 

V, 

Denny. 


Chilton,  Assignee  of  William  Philip  Masters  Croft, 
an  Insolvent  Debtor,  v.  Carrinoton  and  Whitehurst.  j^^  g 

IHIS  was  an  action  of  detinue.  The  declaration  By  agreement 
stated,  that  the  defendants,  after  the  estate  and  effects  of  publican,  and 
the  said  insolvent  were  vested  in  the  plaintiff  as  assier-  .?'  * ^^^^> 

^  o     it  was  stipu- 

nee  as  aforesaid,  and  before  the  commencement  of  this  lated  that  A. 
suit,  detained  from  the  plaintiff,  as  assignee  as  aforesaid,  the  lease  of  ills 
the  goods  and  chattels  of  the  plaintiff,  as  assignee  as  ^""^^^  ]?; 
aforesaid,  that  is,  a  lease  of  premises  in  Great  Windmill  »"  advance  of 
Street,  Haymarket,  and  licences  to  sell  beer,  spirits,  and  a.  had  given  B. 
liquors,  and  converted  to  the  defendants'  own  use,  or  JJo^  ™^abio 
wrongfully  deprived  the  plaintiff,  assignee  as  aforesaid,  on  demand; 

not  to  call  npon 
A.  to  paj  the  1502.,  or  any  part  thereof,  for  two  years,  npon  condition  that  the  interest 
tbereoD  shoaM  be  dnly  paid  half-yearly,  that  the  rent  should  be  paid  agreeably  to  the 
eorenants  of  the  lease,  and  that  A.  shonld  take  of  B.  all  the  beer  consumed  upon  the  pre- 
■nns,  and  pay  fur  it  every  twenty-eight  days.  The  agreement  then  provided,  that,  in  case 
of  ftilore  on  the  part  of  A.  to  perform  any  or  either  of  the  above  conditions,  after  fourteen 
^Kfit  ootioe^  B.  ^oald  be  at  liberty  immediately  to  put  the  note  in  force,  and,  if  not  paid, 
«^  interest^  to  sell  the  lease ;  and  that  all  expenses  attending  such  >$ale,  together  with 
the  prindpal  and  interest  due  on  the  note,  should  be  deducted  from  the  amount  realized 
^  loeh  sdik,  OB  also  any  account  that  might  be  then  due  and  owing  for  beer : — 

Held,  that, — ^the  power  of  sale  not  having  been  exercised, — on  payment,  or  tender,  of 
ttie  principal  and  interest  due  on  the  note,  A.  (or  his  assignee)  was  entitled  to  maintain 
dedinie  far  the  lease ;  and  that  B.  oonld  not  set  up  a  lien  on  it  for  a  balance  due  on  the 
Wraoooont^ 
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of  the  use  and  jKmsession  of  the  said  goods  and  chatteU 
of  the  plaintiff,  as  assignee  as  aforesaid ;  and,  by  reason 
of  the  premises,  and  before  this  suit^  the  plaintiff,  a9 
assignee  as  aforesaid,  was  prevented  from  selling,  an<} 
lost  divers  opportunities  of  selling,  on  advantageous 
terms,  the  said  premises,  and  was  prevented  from 
obtaining  and  receiving  certain  sums  and  prices  for 
which  he  had  sold  the  same,  and  was  prevented  from 
completing  a  sale  thereof  and  conveyance  thereof  to 
James  Ward,  and  from  receiving  large  sums  and  prices 
from  him ;  and  by  reason  also  of  the  premises,  and  of 
the  inability  of  the  plaintiff,  occasioned  by  the  defend*- 
ants^  wrong  as  aforesaid,  to  complete  the  said  sale,  the 
plaintiff,  as  assignee  as  aforesaid,  was  obliged  to  keep 
persons  in  possession  of  the  said  premises,  taking  care 
of  the  same,  for  many  weeks,  and  to  expend  moneys,  and 
part  of  the  said  estate  and  effects,  in  and  about  so  doing; 
and,  by  reason  also  of  the  premises,  and  the  want  of  pos-^ 
session  of  the  said  licenses,  occasioned  as  aforesaid,  the 
plaintiff  was  prevented  from  carrying  on  upon  the  said 
premises,  and  did  not  carry  on,  as  he  otherwise  would 
have  done  for  the  benefit  of  the  said  estate,  the  business 
of  a  publican  and  dealer  in  spirits,  and  was  thereby  pre- 
vented from  making  for  and  on  behalf  of,  and  as  part  of, 
the  said  estate  divers  large  profits  :  and  the  plaintiff,  as 
assignee  as  aforesaid,  claimed  200/. :  he  also  demanded  a 
return  of  the  goods,  or  their  value,  and  500/.  for  their 
detention. 

The  defendants,  for  a  third  plea,  as  to  so  much  of  the 
declaration  as  relates  to  the  said  lease,  said,  that  an 
agreement  was  made  and  executed  between  the  defend- 
ants and  the  said  William  Philip  Masters  Croft  before 
he  became  insolvent,  which  was  as  follows, — ''  Memo- 
randum of  agreement  made  and  entered  into  the  17th 
day  of  April,  1852,  by  and  between  Messrs.  Carrington 
&  Whitehurst,  of  Brentford,  in  the  county  of  Middlesex, 
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breweiB,of  the  one  part,  and  William  Philip  Masters        1854. 
Croft,  of  Oreat  Windmill   Street,  Haymarket,  in  the       ^ 
county  of  Middlesex,  yictnaller,  of  the  other  part ;  that  is  «. 

to  say.  The  said  Messrs.  Carrin^n  and  Whitehurst 
agree  to  lend  to  the  said  W.  P.  M.  Croft  the  sum  of 
150^.  on  his  promissory  note,  payable  on  demand,  bear- 
ing interest  at  the  rate  of  5/.  per  cent,  per  annum ;  the 
said  W.  P.  M.  Croft  depositing  the  lease  he  holds,  of 
which  about  nineteen  years  are  unexpired,  of  the  public- 
boose  and  premises  he  occupies,  known  as  the  Builds 
Head,  situate  and  being  in  Oreat  Windmill  Street  afore- 
said, as  security  for  the  re-payment  of  the  same  sum  of 
1502.  and  interest  thereon  :  the  said  Messrs.  Carrington 
&  Whitehurst  agreeing  not  to  call  on  the  said  W.  P.  M. 
Croft  for  re-payment  of  the  said  sum  of  150/.,  or  any 
part  thereof,  for  the  term  of  two  years  from  the  date 
hereof,  conditionally,  that  is  to  say,  that  the  interest  at 
the  rate  of  6/,  per  cent,  per  annum  be  duly  paid  every 
aix  months,  that  the  rent  of  the  same  public-house  be 
duly  paid  agreeably  to  the  covenants  of  the  lease,  and 
also  that  all  porter,  beer,  and  ale  consumed  or  sold  at 
the  said  Bull's  Head  public-house  be  purchased  of  the 
said  Messrs.  Carrington  &  Whitehurst,  and  paid  for 
every  twenty-eight  days  (or  at  least  such  part  as  may  be 
then  disposed  of),  making  the  usual  allowance  of  5/.  per 
cent,  discount ;  the  said  Messrs.  Carrington  &  White- 
hurst undertaking  to  supply  a  good  and  saleable  article : 
and,  in  case  any  or  either  of  the  said  conditions  should 
be  neglected  or  refused  to  be  performed,  and  after 
fourteen  days'  notice  given  in  writing  to  the  said  W.  P. 
M.  Croft,  lus  executors,  administrators,  or  assigns,  still 
remain  unperformed,  then  the  said  Messrs.  Carrington 
fc  Whitdiurst  shall  be  at  liberty  immediately  to  put  the 
said  promissory  note  into  force,  and,  if  not  paid,  toge- 
ther with  the  costs,  and  interest  due  thereon,  they  then 
shall  be  at  liberty  to  sell  or  dispose  of  the  said  lease  by 
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public  or  private  sale,  the  said  W.  P.  M.  Croft,  for  him- 
self, his  executors,  administrators,  and  assigns,  agreeing 
to  execute  or  join  in  executing  the  assignment  of  the 
said  lease  to  any  purchaser  or  purchasers,  as  the  case 
may  be,  and  all  expenses  attending  such  sale,  together 
with  the  principal  money  and  interest,  to  be  deducted 
from  the  amount  realized  by  such  sale,  as  also  any 
account  that  may  be  then  due  and  owing  for  beer.  In 
witness,  &c.^'  Averment,  that  the  said  Messrs.  Carring- 
ton  &  Whitehurst  in  the  said  agreement  mentioned^ 
were  and  are  the  defendants ;  and  the  said  W.  P.  M. 
Croft  therein  also  mentioned,  was  and  is  the  said  insol- 
vent :  That,  afterwards,  and  before  the  said  W.  P.  M. 
Croft  became  such  insolvent  as  aforesaid,  in  pursuance  of 
the  said  agreement,  the  defendants  lent  to  the  said  W.  M. 
P.  Croft  the  said  sum  of  150/.  on  his  promissory  note, 
payable  on  demand,  bearing  interest  at  the  rate  of  5/.  per 
cent,  per  annum,  and  thereupon  the  said  W.  P.  M.  Croft, 
and  before  he  became  such  insolvent  as  aforesaid,  did 
deposit  with  them  the  said  lease  in  the  said  agreement 
and  also  in  the  said  declaration  mentioned,  as  a  security 
as  in  the  said  agreement  mentioned,  and  the  defendants 
then  received  the  same  from  him  as  such  security  as 
aforesaid,  and  had  thence  continually  hitherto  held,  and 
now  hold,  the  said  lease  as  such  security  as  aforesaid : 
That  the  said  W.  P.  M.  Croft  had  not  paid  the  said  sum 
of  150/.,  or  performed  the  said  agreement,  and  the  said 
conditions  thereof,  or  any  of  them;  wherefore  the 
defendants  had  continually  hitherto  detained,  and  still 
detain,  the  said  lease,  as  they  lawfully  might  for  the 
cause  aforesaid ;  which  was  the  detention  in  the  decla- 
ration mentioned. 

Replication,  that,  after  the  said  W.  P.  M.  Croft  be- 
came insolvent  as  aforesaid,  and  after  the  plaintiff  had 
become,  and  when  he  was  (and  as  the  defendants  knew 
and  had  notice),  assignee  as  aforesaid,  and  before  this 
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8uit^  the  plaintiff^  as  assignee  as  aforesaid^  was  ready  and  1854. 
willing  to  pay  to  the  defendants,  and  then  tendered  and  Cuilton 
offered  to  them  to  pay  them  a  certain  sum  as  and  for  ^  *'• 
(and  the  same  being)  the  amount  of  the  said  principal 
money  due  on  the  said  note,  and  all  interest  due  thereon 
(the  said  lease  not  having  been  sold,  and  there  not  then 
being  any  cause  or  ground  other  than  the  said  note  and 
interest,  by  virtue  of  which,  or  any  costs,  money,'  or 
matter,  other  than  the  said  note  and  interest,  in  respect 
of  which,  the  defendants  were  under  the  said  agreement 
then  entitled  to  hold  or  retain  the  said  lease) ;  and  the 
plaintiff,  as  assignee  as  aforesaid,  then  demanded  of  the 
defendants  the  delivery  to  the  plaintiff,  as  assignee  as 
aforesaid,  of  the  said  lease,  and  the  defendants,  at  the 
time  of  such  tender  and  offer  and  demand,  and  at  all 
times  thereafter,  wrongfully  refused  to  deliver  the  said 
lease  to  the  plaintiff,  and  wrongfully  detained  and  held 
the  same  from  and  against  the  plaintiff,  as  assignee  as 
aforesaid,  and  deprived  the  plaintiff  of  the  use  and  pos- 
session of  the  same,  and  converted  the  same  to  the 
defendants'  use,  being  the  causes  of  action  as  to  the  said 
lease  in  the  declaration  mentioned  and  complained  of. 
Rejoinder,  that,  at  the  time  when  the  plaintiff,  as  Rejoinder  to 

.  \.  .,  1      ,  .  the  replication 

assignee  as  aforesaid,  made  the  said  supposed  tender,  the  to  the  third 
irent  of  the  said  public-house  in  the  said  agreement  ^ 
mentioned  had  not  been  duly  paid,  agreeably  to  the 
covenants  of  the  said  lease,  but,  on  the  contrary  thereof, 
a  quarter's  rent  of  the  said  public-house,  due  on  the 
28th  day  of  March,  1854,  and  amounting  to  the  sum  of 
17/.  lOtf.,  was  then  due,  owing,  and  unpaid  to  the  lessor 
of  the  said  public-house ;  and  that,  at  the  time  of  the 
supposed  tender,  there  was  due  and  owing  to  them  from 
the  said  W.  P.  M.  Croft,  the  sum  of  37/.  9j?.  6rf.  for  beer 
sold  and  delivered  by  the  defendants  to  him  after  the 
making  of  the  said  agreement  in  the  third  plea  set 
forth,  and  before  he  became  insolvent,  and  for  and  in 


100 


IN    THE    COMMON    PLEA8, 


1854. 


Chilton 

V, 
CABBDrOTON. 


Demurrer. 


respect  of  which  sum  the  defendants  held  and  were  en- 
titled to  hold,  and  then  held,  and  were  entitled  to  hold 
the  said  lease  as  a  security,  as  in  the  said  agreement 
mentioned. 

To  this  rejoinder  the  plaintiff  demurred ;  the  ground 
of  demurrer  beings  that  the  agreement  did  not  authorize 
the  defendants  to  detain  the  lease  as  security  for  pay* 
meat  of  rent  or  beer.     Joinder  in  demurrer. 

Aspland  (with  whom  was  Byles,  Serjt.)  in  support  of 
the  demurrer,  {a)  The  question  arises  upon  the  con- 
struction of  the  agreement  set  out  in  the  plea, — ^whether 
it  amounts  to  anything  more  than  an  agreement  for  the 
deposit  of  the  lease  as  security  for  the  150/.  and  interest, 
or  whether  it  authorises  the  defendants  to  sell  the  lease 
on  default  by  the  insolvent  to  pay  his  beer  account. 
The  defendants  agreed  not  to  call  upon  the  insolvent  for 
two  years  for  re-payment  of  the  principal  sum  secured 
by  the  note,  provided  the  interest  were  duly  paid  in  the 
meantime,  and  the  rent  of  the  premises,  and  also  the 
money  due  upon  the  beer  account ;  and,  in  the  event  of 
any  of  these  conditions  not  being  duly  performed  by 
the  insolvent,  the  defendants  were  to  be  at  liberty  to 
demand  the  150/.  immediately,  on  giving  fourteen  days' 
notice,  and,  if  the  same  were  not  paid,  to  sell  the  lease, 
and,  in  the  event  of  the  power  of  sale  being  exercised, 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiff,  were,—"  That  the  last 
plea  and  rejoinder  do  not  dis- 
close any  right  in  the  defen- 
dants to  detain  or  convert  the 
lease :  that  the  agreement  set 
out  in  the  plea  gave  no  right  to 
sell  or  dispose  of  the  lease  on 
account  of  money  due  to  the 
lessor  for  rent,  or  on  account  of 
money  due  to  the  defendants 


for  beer:  that,  on  the  tender 
by  the  plaintiff  of  the  amoimt 
of  the  note  and  interest,  he 
became  entitled  to  the  posses- 
sion of  the  lease :  and  that  the 
plea  and  rejoinder,  or  one  of 
them,  should  have  shewn,  in 
the  terms  of  the  agreement, 
that  fourteen  days'  notice  in 
writing  was  given,  and  that 
the  note  was  put  in  force." 
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—but  not  otherwise, — to  deduct  from  the  sura  realised        1854. 
by  such  sale  the  principal,  interest,  and  costs,  and  also       chilton 

what  might  be  due  to  them  on  the  beer  account.    The  «• 

_.      .         _  -  .     _  ,  ,  _      Cabbikoton. 

rephcation  shews  that  no  sale  has  taken  place.     It 

would  be  a  most  unreasonable  construction  of  the  agree- 
ment to  hold  the  power  of  sale  to  extend  to  cover  the 
beer  account.  The  conditions  only  relate  to  the  time 
at  which  the  note  is  payable.  [Maule,  J.  The  whole 
office  of  the  conditions,  was,  to  restrain  the  defendants' 
right  to  sue  upon  the  note.]  Precisely  so.  [Williams,  J. 
There  would  be  no  power  to  deduct  arrears  of  rent,  ex- 
cept in  the  event  of  a  sale.]  None.  [MatUe,  J.  The 
publican  borrows  150/.,  payable  on  demand.  The  parties 
agree,  in  substance,  that,  as  long  as  the  publican  goes 
on  paying  his  way,  as  to  the  interest,  the  rent  of  the  pre- 
mises^ and  the  beer  account,  the  brewers  will  not  avail 
themselves  of  their  right  to  demand  payment  of  the 
note.  That  is  no  qualification  of  the  publican^s  right  to 
get  back  his  lease,  if  he  chooses  to  redeem  it.  If  the 
parties  so  intended,  I  do  not  see  why  they  should  not 
have  expressed  that  the  lease  was  to  be  held  by  the 
brewers  as  a  security  for  the  rent  and  for  the  beer  ac- 
count, as  well  as  for  the  150/.  and  interest.] 

Montague  Smith,  contrii.  The  question  is,  whether 
the  tender  after  the  conditions  broken,  entitles  the  plain- 
tiff to  sue  for  the  lease.  Taking  the  whole  agreement 
together,  the  lease  is  deposited  with  the  defendants  as  a 
security  for  the  due  performance  of  the  conditions  :  it 
gives  them  an  inchoate  right  of  sale,  which  is  not 
divested  by  the  tender  that  has  been  made.  The  plea 
allies  that  all  the  conditions  have  been  broken, — that 
the  insolvent  had  not  paid  the  150/.,  or  performed  the 
said  agreement,  and  the  said  conditions  thereof,  or  any 
of  them  :  and  the  rejoinder  states,  that,  at  the  time  of 
the  tender,   a  quarter's  rent  was  in  arrear,  and  that 
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1854.  87/.  9s,  6d.  was  due  to  the  defendants  for  beer.  The 
Chilton  defendants^  therefore^  were  in  a  condition  to  give  the 
notice  provided  for  by  the  agreement^  and  to  proceed  to 
a  sale.  [Williams,  J.  The  agreement  contemplates  the 
possibility  of  an  action  being  brought :  the  money  may 
be  paid  even  after  notice^  in  order  to  defeat  the  power  of 
sale.  Maule,  J.  If  the  amount  of  the  note  and  interest 
were  paid^  the  insolvent  would  have  been  entitled  to  the 
note.  The  whole  obligation  as  to  the  note  being  dis- 
charged^ can  the  agreement  be  said  to  be  a  pledge  of  the 
lease  for  anything  more?]  The  last  clause,  it  is  sub- 
mitted, makes  it  a  security  for  the  beer  account. 
[Maule,  J.  Yes,  provided  it  comes  to  a  sale.  I  think 
the  parties  have  succeeded  in  expressing  their  inten- 
tions very  dearly.]  The  plaintiff  as  assignee  can  only 
succeed  on  such  rights  as  the  insolvent  has  in  law 
and  equity.  In  the  case  of  a  pledge  of  a  chattel,  in 
equity  the  pawnor  cannot  redeem  the  pledge,  except 
upon  payment  of  the  advance,  as  well  as  any  debt  which 
has  become  due  from  the  pawnor  to  the  pawnee  whilst 
the  chattel  was  in  the  hands  of  the  latter.  In  Dr. 
Story^s  Equity  Jurisprudence,  6th  edit.,  Vol.  2,  p.  892, 
§  1084,  having  in  some  preceding  sections  considered 
the  difference  between  mortgages  or  pledges  of  real  and 
of  personal  property,  the  learned  author  says, — "There 
is  another  consideration  applicable  to  cases  of  mortgages 
and  pledges  of  personal  property,  which  does  not  apply, 
or  at  least  is  not  as  cogent,  in  cases  of  mortgages  of 
land.  The  latter  pass  by  formal  conveyances ;  the  for- 
mer may  be  transferred  by  the  mere  change  of  posses- 
sion. A  subsequent  advance  made  by  a  mortgagee  or 
pledgee  of  chattels  would  attach  by  tacking  to  the  pro- 
perty in  favour  of  such  mortgagee,  when  a  like  tacking 
might  not  be  allowed  in  cases  of  real  estate.  Thus,  for 
instance,  in  the  case  of  a  mortgage  of  real  estate,  the 
mortgagee  cannot,  as  we  have  seen,  compel  the  mort- 
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gagor^  upon  an  application  to  redeem,  to  pay  any  debt 
subsequently  contracted  by  him  with,  or  advances  made 
to  him  by^  the  mortgagee,  unless  such  new  debt  or  ad- 
Tanoes  are  distinctly  agreed  to  be  made  upon  the  security 
ot  the  mortgaged  property,  {a)  But,  in  the  case  of  a 
mortgage  or  pledge  of  chattels,  the  general  rule,  or  at 
least  the  general  presumption,  seems  the  other  way. 
For,  it  has  been  held,  that,  in  such  a  case,  without  any 
distinct  proof  of  any  contract  for  that  purpose,  the  pledge 
may  be  held  untU  the  subseqtieni  debt  or  advance  is  paid, 
as  well  as  the  original  debt.  The  ground  of  this  dis- 
tinction  is,  that  he  who  seeks  equity  must  do  equity; 
and  the  plaintiff,  seeking  the  assistance  of  the  court, 
ought  to  pay  all  the  moneys  due  to  the  creditor,  as  it  is 
natural  to  presume  that  the  pledgee  would  not  have  lent 
the  new  sum,  but  upon  the  credit  of  the  pledge  which 
he  had  in  his  hands  before,  {b)  The  presumption  may, 
indeed,  be  rebutted  by  circumstances :  but,  unless  it  is 
rebutted,  it  will  generally,  in  favour  of  the  lien,  stand 
for  verity  against  the  pledgor  himself,  although  not 
against  his  creditors,  or  against  subsequent  pur- 
chasers/' (c)  [Williams,  J.  That  would  seem  to  ap- 
ply to  a  case  where  the  property  passes  at  law.]     Here 
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(a)  Citing  Mathews  y.  Cart- 
Wright,  2  Atk.  347 ;  Brace  v. 
Duchess  of  Marlborough,  2  F. 
Wins.  491, 492, 494 ;  Shepherd 
T.  Tiiley,  2  Atk.  352,  364; 
Anonymous,  2  Ves.  662 ;  Low* 
ihian  ▼.  JECasel,  3  Bro.  C.  C. 
162;  Jones  ▼.  Smith,  2  Yes. 
jun.  376,  378 ;  Ex  parte  Knott, 
11  Vei .  617 ;  2  Fonbl.  Eq.  B. 
3,  Ch.  1,  §  9,  and  note  (u),  § 
12 ;  8t,  John  T.  Holford,  1  Ch. 
Cas.  97;  4  Kent's  Comm.,  Lect. 
58,  p.  186  (4th  edit.) 

(h)  Citing  Demandray  y, 
.Veteaff,  Pre.  Ch.  419,  420,  2 


Vem.  691,  698,  1  Eq.  Abr. 
324,  pi.  4,  Gilb.  Eq.  Eep.  104; 
Jones  y.  Smith,  2  Yes.  jun. 
378,  379;  Vanderzee  y.  Willis, 
3  Bro.  C.  C.  21 ;  Adams  Y,Clax» 
ton,  6  Yes.  229 ;  Anonymous, 
2  Yem.  177 ;  2  Fonbl.  Eq.,  B. 
3,  Ch.  1,  §  10;  2  Kent's  Comm., 
Lect.  40,  p.  684  (3rd  edit.); 
Jarvis  y.  Sogers,  16  Mass.  E. 
(American)  389. 

(c)  Citing  2  Fonbl.  Eq.,  B. 
3,  Ch.  1,  §  11 ;  4  Kent's  Comm. 
Lect.  68,  p.  176,  176  (4th 
edit.). 
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CASBnroiov. 


1854.  is  a  deposit  of  a  lease^  and  a  debt  contracted  by  the  iii- 
Chimon  solvent  with  the  party  with  whom  the  lease  is  deposited, 
whikt  the  chattel  remained  in  his  hands.  [Maule,  J. 
This  is  a  debt  particularly  provided  for  by  the  terms  of 
the  agreement.  You  contend  that  a  court  of  equity 
would  impose  terms  different  from  those  which  the  par- 
ties have  thought  fit  to  prescribe  for  themselves.  Surely 
that  cannot  be  so.  Suppose  a  party  has  made  two 
pledges,  cannot  he  redeem  one  of  them  ?]  The  obtain- 
ing an  additional  advance  upon  the  security  of  the  ori- 
ginal pledge,  would  be  more  like  the  present  case. 

Apsland  was  not  called  upon  to  reply. 

Maule  J.  {a)  For  the  reasons  thrown  out  in  the  course 
of  the  argument,  I  think  the  true  construction  of  the 
agreement  in  this  case  is,  that  the  lease  was  deposited 
with  the  defendants  by  the  insolvent  as  a  security  for 
the  re-payment  of  150/.  and  interest  on  a  promissory 
note  payable  on  demand.  That  undoubtedly  is  the  main 
part  of  the  transaction.  Then  comes  a  proviso  restrain- 
ing the  defendants  from  enforcing  immediate  payment 
of  the  150/.  The  security  was  intended  to  stand  ak 
long  as  the  party  should  go  on  well.  That,  however, 
must  have  some  limit.  Accordingly,  the  defendants  agree 
that  they  will  not  enforce  their  remedy  upon  the  note  so 
long  as  the  maker  should  duly  pay  the  interest  thereon, 
the  rent  of  the  premises,  and  what  may  from  time  to 
time  be  due  to  them  for  beer  :  and,  if  he  fails  in  any  of 
these  respects,  the  defendants  are  to  be  at  liberty,  upon 
giving  him  fourteen  days^  notice,  to  sell  the  lease ;  and, 
in  the  event  of  a  sale, — and  in  that  event  only, — they 
are  to  deduct  ''  all  expenses  attending  such  sale,  together 
with  the  principal  money  and  interest,  as  also  any  ac^ 

(a)  The  Lord  Chief  Justice  was  absent. 


V. 

Cabbinotov. 
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C9unt  that  may  be  then  due  and  owing  for  beer."  So  that  1854. 
the  main  part  of  the  agreement  consists  of  a  pledge  of  chilton 
the  lease  as  a  security  for  the  payment  of  the  amount  of 
the  note  and  interest,  with  a  stipulation  that  the  payees 
shall  not  enforce  payment  of  the  note  for  a  given  period, 
the  maker  duly  performing  certain  conditions.  AU  these 
are  a  mere  qualification  of  the  agreement  not  to  enforce 
the  immediate  payment  of  the  note,  and  are  entirely 
ancillary  to  the  payment  of  the  note,  or  the  defendants' 
right  to  enforce  it.  As  soon  as  the  maker  had  a  right 
to  demand  the  note  back,  all  the  conditions  annexed  to 
the  agreement,  to  forbear  to  enforce  it  fedled :  and  in- 
cidentally to  his  title  to  the  note,  he  would  of  course  be 
entitled  also  to  the  securities  lodged  for  its  due  payment. 
The  moment  the  note  was  paid,  there  was  an  end  of  all 
the  stipulatioiui  as  to  what  should  be  done  with  the  lease 
in  the  event  of  the  non-payment  of  the  note  and  in- 
terest. All  fall  to  the  ground,  and  cease  to  have  any 
(operation,  as  soon  as  the  thing  in  respect  of  which  they 
were  provided  ceases  to  exist :  and  the  plaintiff,  as  the 
assignee  of  the  maker,  clearly  had  a  right  to  maintain 
this  action  to  recover  back  his  security,  on  tender  of  all 
that  was  due  upon  the  note.  As  to  the  supposed  equit- 
aUe  claim,  nothing  has  been  cited  on  the  part  of  the 
defendants  to  shew  that  the  rights  of  the  defendants 
would  have  been  at  all  different  if  the  question  had 
arisen  directly  between  them  and  Croft,  the  pledgor.  No 
eourt  of  equity  would  have  interfered  with  the  right  of 
the  {dedgor  to  have  the  note  and  the  lease  delivered  up 
to  him  on  payment  or  tender  of  the  amount  of  the  note 
and  interest.  I  am  of  opinion  that  the  plaintiff  is 
clearly  entitled  to  the  judgment  of  the  court  upon  this 
demurrer. 

Williams,  J.  I  am  quite  of  the  same  opinion.     The 
agreement  set  out  in  the  plea  is  an  agreement  on  the 


V. 
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106  IN    THE    COMMON    PLEAS^ 

1854.  part  of  the  insolvent,  Croft,  to  deposit  the  lease  sought 
Chilton  ^  ^  recovered  in  this  action,  as  a  security  for  the  pay- 
ment, on  demand,  of  the  promissory  note  for  150/.,  with 
interest.  If  that  had  been  the  whole  agreement,  there 
can  be  no  doubt,  that,  at  law,  the  insolvent  would  have 
been  entitled  to  have  the  security  re-delivered  to  him  on 
payment  of  the  sum  advanced  and  interest.  Is  there, 
then,  anything  in  the  agreement  which  at  all  qualifies 
that  right  ?  It  gives  the  pledgees  a  power  to  sell  the 
lease,  in  case  the  pledgor  should  make  default  in  the 
performance  of  certain  conditions  in  the  agreement 
mentioned,  and  in  case  the  note  should  be  fruitlessly 
put  in  suit  against  him  after  fourteen  days'  notice  of 
such  default.  If  a  sale  should  take  place  pursuant  to 
that  power,  then  it  is  provided  that  the  proceeds  of  the 
sale  shall  be  charged  with  all  the  expenses  which  may 
have  been  incurred,  together  with  the  principal  money 
and  interest,  and  also  any  account  that  might  be  then 
due  and  owing  for  beer.  That  right  has  never  arisen  in 
this  case,  and  therefore  I  am  clearly  of  opinion  that  this 
action  is  maintainable. 

Crowdee,  J.  The  only  question  is,  whether,  upon  the 
true  construction  of  this  agreement,  the  lease  was  depo- 
sited as  a  security  for  the  note  and  interest  only,  or  for 
any  debt  which  Croft  might  incur  with  the  defendants 
for  beer  supplied  to  him.  The  only  ailment  in  favour 
of  the  claim  set  up  by  the  defendants,  is  that  which  is 
founded  upon  the  last  clause  of  the  agreement,  which 
enables  them,  in  the  event  of  their  having  exercised  the 
power  of  sale  conferred  upon  them  by  the  earlier  part, 
to  apply  the  proceeds  of  such  sale  to  the  discharge, 
amongst  other  things,  of  the  beer  account.  But,  taking 
the  whole  of  the  instrument  together,  I  think  it  was 
manifestly  the  intention  of  the  parties  that  the  deposit 
of  the  lease  should  enure  only  as  a  security  for  the  pay- 


TRINITY   TERM^    17  VICTORIA.  107 

ment  of  the  note  and  interest,  unless  in  the  event  of  the        1854. 
insolvent  being  altogether  sold  up.     I  think  the  plaintiff      chilton 

is  clearly  entitled  to  our  judgment.  »• 

Cabringtok. 

Judgment  for  the  plaintiff. 


Thomas  Mays  and  Ann  Mays  v.  Cannell.  ^     „ 

June  9. 

1  HE  declaration  stated,  that  the  plaintiffs  brought^  in  An  action  of 
the  name  of  John  Doe,  a  fictitious  person,  an  action  of  which  tSere 
ejectment  in  Her  Majesty^s  court  of  Queen's  Bench,  were  two  seve- 

*>      *'  ral  demises  by 

before  the  24th  of  October,  1852,  to  recover  certain  A.  and  B.,  was 

lands  and  premises ;  and,  in  the  declaration  in  the  said  po^^toThe 

action,  it  was  alleged  that  the  now  plaintiff  Thomas  Mays  "bitrator,  ''in 

demised  certain  tenements  to  the  said  John  Doe,  and  his  finding  fbr 

that  the  now  plaintiff  Ann  Mays  demised  certain  tene-  the  plamtiff/* 

ments  to  the  said  John  Doe, — the  tenements  so  alleged  *?  ^^^^^  imme- 

^         ^        oiate  possession 

to  have  been  demised  by  the  plaintiffs  respectively  as  to  be  given  of 
aforesaid  being  the  lands  and  premises  lor  the  recovery  promises  in 
whereof  the  said  action  of  ejectment  was  brought ;  in  2^^T  *tii*^^ 
which  action  the  now  defendant  became  the  defendant :  lessor  of  the 
That,  while  the  said  action  of  ejectment  was  pending,  also  how  and 
and  after  the  defendant  had  become  the  defendant,  a  l?,!^!!^''^ 

''  sucn  possession 
should  be  given, 
and,  if  not  given,  how  it  should  bo  taken,  and  who  should  be  at  the  expense  thereof. 

The  arbitrator  made  his  award  as  follows : — "  I  do  award  in  favour  of  the  lessors  of  the 
plaintiff',  and  do  order  that  immediate  possession  be  given  of  the  land  and  premises  in 
question  in  this  action  to  the  lessor  of  the  plaintiff  A.,  and  that  the  defendant  do  conse- 
quently, and  at  his  own  proper  cost  and  exx)ense,  pull  or  take  down  the  wall  or  brick-work 
forming  a  gable-end  of  a  long  room,  and  wMch  said  wall  or  brick-work  he  has  erected  upon 
the  land  and  premises  of  the  said  lessors,  or  so  much  of  the  said  wall  or  brick -work  as  now 
stands  foor  inches  and  a  half,  or  thereabouts,  over  and  upon  the  land  and  premises  of  the 
said  lessors,  and  upon  a  certain  wall  or  fence  which  divides  the  property  of  the  said  lessors 
from  that  of  the  defendant :  And  I  do  further  award,  that,  shoxdd  tbe  defendant  refuse 
to  poll  or  take  down  the  said  wall  or  brick-work  the  subject  of  this  action  and  reference, 
that  the  said  lessors  shall,  bv  themselves  or  servants,  have  full  power  to  pull  or  take  down 
the  said  wall  or  brick-work  m  question,  or  so  much  thereof  as  aforesaid,  and,  if  necessary 
for  such  purpose,  to  enter  in  and  upon  the  premises  of  the  said  defendant,  and  that  he 
ihall  pay  and  be  answerable  for  all  expense  incurred  in  their  so  doing :" — 

Held,  that  the  award  was  not  bad,  for  dedding  **  in  favour  of  the  lessors  of  the  plaintiff;" 
and  that  it  was  sufficiently  certain  in  the  direction  as  to  how  and  in  what  manner,^  and  at 
whose  expense,  poopoooion  was  to  be  given  or  taken. 
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1854.        certain  order  was  made  in  the  said  action^  with  the  oon- 
ji^YB        ^^^  ^^  ^^®  ^^^  plaintiflRs  and  the  now  defendant,  by 
^'  Thomas,  Lord  Denman,  then  being  Chief  Justice  of  the 

said  court  of  Queen's  Bench,  whereby,  upon  hearing  the 
attorneys  or  agents  on  both  sides,  and  by  consent,  the 
said  judge  did  order  that  the  said  action  of  ejectment 
should  be  referred  to  the  award,  order,  arbitrament,  final 
end,  and  determination  of  W.  C,  Esq.,  barrister-at-law, 
who  should  make  and  publish  his  award  in  writing  of 
and  concerning  the  matter  referred,  ready  to  be  deli- 
vered to  the  said  parties  in  difference,  or  such  of  them 
as  should  require  the  same,  or  to  either  of  them,  or,  if 
they  or  either  of  them  should  be  dead  before  the  making 
of  the  said  award,  to  their  respective  personal  represen- 
tatives who  should  require  the  same,  on  or  before  the 
first  day  of  Michaelmas  Term  then  next, — with  power 
to  enlarge  the  time,  so  that  it  should  not  be  extended 
beyond  the  first  day  of  Hilary  Term  then  next ;  and,  by 
the  like  consent  he  did  thereby  further  order  that  the 
said  parties  should  in  all  things  abide  by,  perform,  fulfil, 
and  keep  such  award  so  to  be  made  as  aforesaid,  and 
that  the  costs  of  the  said  action,  and  also  the  costs  of  the 
reference  and  award,  should  abide  the  event  of  the  said 
award ;  and,  by  the  like  consent,  the  said  judge  did  further 
order  other  things  not  material  to  the  present  claim,  as 
in  the  said  order  appears :  That  the  arbitrator  did  not 
make  any  award  on  or  before  the  said  first  day  of  Hilary 
Term,  but  the  said  Lord  Denman,  then  being  such 
judge  as  aforesaid,. did,  by  an  order  by  him  made,  with 
the  consent  of  the  now  plaintiffs  and  the  now  defendant, 
enlarge  the  time  for  making  the  award  until  the  last 
day  of  Michaelmas  Term,  1848 :  That,  at  the  time  of 
the  making  the  last-mentioned  order,  in  consideration 
that  they,  at  the  defendant's  request,  then  consented  to 
the  said  last-mentioned  order  being  made,  and  promised 
the  defendant  to  perform,  abide  by,  and  fulfil  the  said 
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first-mentioned  order^  as  altered  by  the  secondly-men-  1854. 
tioned  order  as  aforesaid^  on  their  parts  to  be  performed  ^^^^ 
aad  fulfilled^  the  defendant  promised  the  plaintiffs  to  ^- 

perform^  abide  by^  and  fulfil  the  said  first-mentioned 
order^  as  altered  by  the  secondly-mentioned  order  as 
aforesaid^  in  all  things  on  his  part  to  be  performed  and 
fulfilled:   That,  after  making  the  secondly-mentioned 
ord^:,  and  before  the  last  day  of  the  said  Michaelmas 
Term,  1848,  the  said  W.  C.  made  and  published  his 
awiiid  in  writing  of  and  concerning  the  premises  referred 
to  him  ds  aforesaid,  ready  to  be  delivered  to  the  said 
parties :  That  the  event  of  the  said  award  was  altoge- 
ther in  favor  of  the  plaintiffs,  and  that  their  costs  of 
the  said  action,  and  of  the  reference  and  award,  which 
were  to  abide  the  event  of  the  said  award,  amounted  to, 
and«  according  to  the  practice  of  the  said  court,  were 
duly  taxed  at,  the  sum  of  105/.  9^.  7d.,  whereof  the 
defendant  had  due  notice :  And  that  all  things  happened 
that  were  necessary  to  entitle  the  plaintiffs  to  have  the 
said  sum  paid  to  them  by  the  defendant :  Yet  that  the 
defendant  had  made  default,  in  this,  that  he  had  not 
paid  the  same,  or  any  part  thereof:  And  the  plaintiffs 
claimed  200/. 

Fiflh  plea, — that,  in  the  declaration  in  the  action  of  Fifth  pica. 
ejectment  mentioned  in  the  declaration  in  this  action,  it 
was  alleged  that  the  plaintiff  Thomas  Mays  had  demised 
certain  land  covered  with  building,  and  certain  other 
land,  with  the  appurtenances,  to  the  said  John  Doe,  to 
hold  the  same  to  him  and  his  assigns  from  thenceforth 
far  a  certain  number  of  years,  and  that  the  plaintiff 
Ann  Mays  demised  to  the  said  John  Doe  certain  land 
covered  with  building,  and  certain  other  land,  with  the 
^purtenances,  to  hold  the  same  to  the  said  John  Doe 
and  his  assigns  for  a  certain  term  of  years;  and  that, 
by  virtue  of  the  said  several  demises,  the  said  John  Doe 
entered  into  the  said  several  tenements  above  mentioned, 
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1854.        with  the  respective  appurtenances,  and  became  and  was 
jyi^yg         possessed  thereof  for  the  said  several  terms  so  to  him 
^'  thereof  respectively  granted  as  aforesaid ;  and  that,  the 

said  John  Doe  being  so  thereof  possessed^  the  now  de- 
fendant^ afterwards^  with  force  and  arms  &c.^  entered 
into  the  said  several  tenements^  with  the  appurtenances^ 
in  which  the  said  John  Doe  was  so  interested  in  manner 
and  for  the  several  terms  aforesaid^  which  were  not  ex- 
pired^ and  ejected  the  said  John  Doe  from  his  said  seve- 
ral farms^  and  other  wrongs  to  the  said  John  Doe  the 
said  now  defendant  then  and  there  did^  to  the  great 
damage  of  the  said  John  Doe  :  That  the  tenements  so 
alleged  in  the  declaration  in  the  said  action  of  eject- 
ment to  have  been  demised  by  the  plaintifiRs  respectively 
as  aforesaid^  were  the  lands  and  premises  for  the  reco- 
very whereof  the  said  action  of  ejectment  was  brought : 
That^  after  the  defendant  had  become  the  defendant  in 
the  said  action  of  ejectment^  and  whilst  the  same  was 
pending^  he^  the  defendant^  pleaded  therein^  and  by  his 
plea  alleged  that  he  was  not  guilty  of  the  said  supposed 
trespasses  and  ejectments  laid  to  his  charge^  or  either 
of  them,  or  any  part  thereof,  in  manner  and  form  as  the 
said  John  Doe  had  complained  against  him,  and  of  that 
the  defendant  put  himself  upon  the  country  :  That  the 
plaintiffs,  afterwards,  and  whilst  the  said  action  of  eject- 
ment was  pending,  did  the  like;  and  thereupon  issue 
was  joined  in  the  said  action  of  ejectment :  That,  after- 
wards, and  after  the  said  issue  had  been  joined,  and 
while  the  said  action  of  ejectment  was  pending,  the  said 
order  of  reference  in  the  declaration  in  this  action  men- 
tioned was  made  in  the  same  action,  with  the  consent 
of  the  now  plaintiffs  and  the  now  defendant,  by  the  said 
Thomas,  Lord  Denman,  the  said  Chief  Justice,  whereby, 
upon  hearing  the  attornies  or  agents  on  both  sides^  the 
said  judge  did  not  only  order  as  in  the  declaration  in 
this  action  mentioned,  but  the  said  judge  did  also  by  the 
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Kke  consent  further  order  that  the  said  arbitrator  should,  1854. 
in  the  event  of  his  finding  in  favour  of  the  lessors  of  the  Uash 
plaintifF,  have  power  to  order  immediate  possession  to  be  ^' 

given  of  the  land  and  premises  in  question  in  that  ac- 
tion to  the  lessor  of  the  plaintiff,  the  said  Thomas  Mays ; 
and  also  how  and  in  what  manner  such  possession  should 
be  given,  and,  if  not  given,  how  it  should  be  taken,  and 
who  should  be  at  the  expense  thereof :  That  the  said 
action  of  ejectment,  and  also  the  question  whether  the 
plaintiffs  in  the  name  of  John  Doe  were  entitled  to  re- 
cover in  the  said  action  of  ejectment  the  land  and  pre- 
mises for  which  the  same  action  was  brought,  and  also 
the  said  issue  joined  in  the  same  action,  were  matters 
by  the  said  agreement  of  refere  rce  referred,  and  were 
matters  to  be  decided  and  awarded  upon  by  the  said 
arbitrator,  and  were  matters  in  difference  submitted  to 
the  said  arbitrator;  and  that  the  said  arbitrator  was 
from  time  to  time  during  the  said  reference  required  by 
the  now  defendant  to  decide  the  said  action,  and  to  arbi- 
trate, adjudicate,  and  award  in  the  same  action,  and  to 
find  specifically  on  the  said  issue  in  the  said  actio;n,  and 
to  decide  the  said  question  whether  the  plaintiffs,  in  the 
name  of  the  said  John  Doe,  were  entitled  to  recover  in 
the  said  action  of  ejectment  the  lands  and  premises  for 
which  the  same  action  was  brought :  That  the  award  in 
writing  of  the  said  W.  C.  in  the  declaration  in  this  ac- 
tion mentioned  to  have  been  made  and  published  by 
him  of  and  concerning  the  said  premises  referred  to  him 
as  aforesaid,  was  and  is  in  the  words  and  figures  follow- 
ing, that  is  to  say, — '*  Whereas,  an  action  of  ejectment  Award. 
having  been  commenced  in   Her  Majesty^s  court  of 
Queen's  Bench,  in  which  John  Doe  on  the  demises  of 
Thomas  Mays  and  Ann  Mays  was  plaintiff,  and  Annison 
Cannell  defendant,  it  was,  on  the  17th  of  July,  1847, 
amongst  other  things,  ordered  by  the  Bight  Hon.  Lord 
Denman,  Chief  Justice  of  the  said  court,  by  the  consent 
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J  854.  of  both  parties^  that  the  said  action  should  be  referred 
Matb  *^  ^^^  award,  order,  arbitrament,  final  end,  and  deter- 
mination of  me,  W.  C,  Esq.,  so  as  I  the  said  arbitrator 
should  make  and  publish  my  award  in  writing,  ready  to 
be  delivered  to  the  parties,  or  either  of  them,  or,  if  they 
or  either  of  them  should  be  dead  before  the  making  of 
the  said  award,  to  their  respective  personal  representa- 
tives who  should  require  the  same,  on  or  before  the  first 
day  of  Michaelmas  Term  then  next  ensuing ;  and,  by 
the  same  consent,  it  was  ordered  that  the  costs  of  the 
said  action,  and  also  the  costs  of  the  reference  and 
award,  should  abide  the  award,  order,  arbitrament,  final 
end,  and  determination  of  me  the  said  arbitrator,  so  to 
be  made  and  published  as  aforesaid :  And  whereas,  on 
the  21st  of  December  next  ensuing  the  date  of  the 
said  order,  and  now  last  past,  it  was  further  ordered  by 
the  said  Bight  Hon.  Lord  Denman,  and  by  the  consent 
of  the  attorneys  or  agents  on  both  sides,  that  the  time 
for  me  the  said  arbitrator  making  my  award  should  be 
enlarged  until  the  last  day  of  Trinity  Term  then  next 
ensuing :  And  whereas,  on  the  5th  of  June  now  last 
past,  and  previous  to  the  said  last  day  of  the  said  Trinity 
Term,  it  was  further  ordered  by  the  said  Bight  Hon. 
Lord  Denman,  and  by  like  consent  of  the  said  attorneys 
or  agents,  that  the  time  for  me,  the  said  arbitrator, 
making  my  award  should  be  further  enlarged  until  the 
last  day  of  Michaelmas  Term  now  next  ensuing :  Now, 
I,  the  said  arbitrator,  having  taken  upon  myself  the 
burden  of  the  said  arbitration,  and  having  heard  and 
duly  and  maturely  weighed  and  considered  the  sevend 
allegations,  vouchers,  and  proofs  brought  before  me  by 
and  on  behalf  of  the  said  plaintiff  and  defendant  respect^ 
ively,  in  pursuance  of  the  said  reference,  do  make  and 
publish  this  my  award  in  writing  of  and  concerning  the 
said  premises,  following,  that  is  to  say,  I  do  award  in 
favour  of  the  lessors  of  the  plaintiff,  and  do  order  that 
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immediate  possession  be  given  of  the  land  and  premises        1854. 
in  question  in  this  action  to  the  lessor  of  the  plaintiff        jj^^e 
Thomas  Mays ;  and  that  the  said  Annison  Cannell.  the      „   ^' 
defenduity  do  consequently^  and  at  his  own  proper  cost 
and  expense,  pull  or  take  down  the  wall  or  brick- work 
forming  a  gable-end  of  a  long  room^  and  which  said 
wall  or  brick-work  he  has  erected  upon  the  land  and 
premises  of  the  said  lessors,  or  so  much  of  the  said  wall 
or  brick'Work  as  now  stands  four  inches  and  a  half  or 
thereabouts,  over  and  upon  the  land  and  premises  of  the 
said  lessors,  and  upon  a  certain  wall  or  fence  which 
divides  the  property  of  the  said  lessors  from  that  of  the 
defendant :  And  I  do  further  award,  that,  should  the 
defendant  refuse  to  pull  or  take  down  the  said  wall  or 
brick- work,  the  subject  of  this  action  and  reference,  that 
the  said  lessors  shall,  by  themselves  or  servants,  have 
full  power  to  pull  or  take  down  the  said  wall  or  brick- 
work in  question,  or  so  much  thereof  as  aforesaid,  and, 
if  necessaiy  for  such^purpose,  to  enter  in  and  upon  the 
premises  of  the  defendant,  and  that  he  shall  pay  and  be 
answerable  for  all  expense  incurred  in  their  sa  doing : 
In  witness,  &c.  */'    And  that  the  said  award  therein- 
before set  forth^  was  the  only  award  ever  made  in  or  of 
and  conoeming  the  premises  above  referred,  or  of  any 
of  them ;  and  that  there  never  was  any  other  award 
ever  made  of  or  concerning  the  premises  so  referred; 
wherefore   the   defendant    said   that  the    said  award 
was  and  is  uncertain,  and  not  final,  and  was  wholly 

void. 
The  plaintiffs  replied,  that  the  said  order  of  reference  B^iication  to 

in  the  first  count  and  fifth  plea  mentioned,  was  and  is  in  ^^^  ^^  ^^^ 

the  words,  letters,  and  figures  following,  that  is  to  say, — 

"  Upon  hearing  the  attorneys  or  agents  on  both  sides, 

and  by  consent,  I  do  order  that  this  action  of  ejectment 

be  referred  to  the  award,  order,  arbitrament,  final  end, 

and  determination  of  W.  C,  Esq.,  barrister-at-law,  who 

I 
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1854*       Bfaall  make  and  publish  his  award  in  writing  of  and  con^ 
^j^Yfl        ceming  the  matter  referred,  ready  to  be  delivered  to  the 
^   ^'  said  parties  in  diiference,  or  such  of  them  as  shall  re- 

quire  the  same,  or  to  either  of  them,  or,  if  they  or  either 
of  them  shall  be  dead  before  the  making  of  the  said 
award,  to  their  respective  personal  representatives  who 
shall  require  the  same,  on  or  before  the  first  day  of 
Michaelmas  Term  now  next :  And,  by  the  like  consent, 
I  do  further  order  that  the  said  arbitrator,  in  case  he 
shall  not  be  able  to  make  his  award  in  the  premises  by 
the  time  hereinbefore  limited  for  that  purpose,  shall  and 
may  be  at  liberty,  either  with  or  without  the  consent  of 
the  said  parties  if  he  shall  think  fit,  by  writing  under 
his  hand,  to  enlarge  the  time  for  making  his  said  award, 
so  that  it  shall  not  be  extended  beyond  the  first  day  of 
Hilary  Term  now  next :  And,  by  the  like  consent,  I  do 
further  order  that  the  said  parties  shall  in  all  things 
abide  by,  perform,  fulfil,  and  keep  such  award  so  to  be 
made  as  aforesaid,  and  that  the  costs  of  the  said  action, 
and  also  the  costs  of  the  reference  and  award,  shall 
abide  the  event  of  the  said  award :  And,  by  the  like 
consent,  I  do  farther  order  that  the  said  arbitrator  shall 
be  at  liberty  (if  he  shall  think  fit)  to  examine  the  said 
parties  to  this  suit,  and  their  respective  witnesses,  upon 
oath  or  affirmation,  and  that  the  said  parties  do  and 
shall,  if  necessary,  produce  before  the  said  arbitrator  all 
books,  deeds,  papers,  and  writings,  in  their  or  either  of 
their  custody,  possession,  or  power,  touching  or  relating 
to  the  matter  referred ;  and  that  each  party  do,  upon 
the  said  reference,  admit  all  deeds,  grants,  assignments, 
documents,  letters,  and  copies  of  letters,  and  all  other 
muniments  of  title,  notices,  and  copies  thereof,  and  all 
probates  of  wills,  in  evidence,  as  if  they  were  the  origi- 
nals ;  and  do  admit  in  evidence  all  copies  of  surrenders 
or  admissions,  and  other  entries  on  court-rolls,  on  plain 
paper  or  parchment,  unstamped,  or  otherwise ;  an^  all 
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certificates    of  baptism^  marriage^  and  burial,  and  all        1854. 
extracts  from  baptismal^  marriage,  or  burial  books  or         huys 
registers,  without  further  proof  or  production   of  the  »• 

books  from  whence  the  said  extracts  are  or  purport  to 
be  taken,  saving  all  just  exceptions  to  the  admissibility 
of  all  such  documents,  as  evidence  in  this  cause :  And> 
by  the  like  consent,  I  do  further  order  that  the  said 
arbitrator  shall  have  power,  on  the  application  of  either 
party,  either  before,  at,  or  after  the  said  reference,  to  cause 
any  amendment  to  be  made  in  the  pleadings  in  this  action; 
and  that,  notwithstanding  this  order,  either  party  shall  be 
at  liberty  to  apply  to  a  judge  of  this  court  to  make  such 
amendment,  or  as  to  any  admissions  to  be  made  on  the  said 
reference,  and,  in  case  of  refusal,  as  to  the  costs  of  proof, 
but  that  neither  party  shall  be  compelled  so  to  apply  : 
And,  by  the  like  consent,  I  do  further  order  that  the  said 
arbitrator  shall,  in  the  event  of  his  finding  in  favour  of 
the  lessors  of  the  plaintifi*,  have  power  to  order  imme- 
diate possession  to  be  given  of  the  land  and  premises  in 
question  in  this   action  to  the  lessor  of  the  plaintiff^ 
Thomas  Mays ;  and  also  how,  and  in  what  manner,  such 
possession  shall  be  given,  and,  if  not  given,  how  it  shall  be 
taken,  and  who  sfmll  be  at  the  expense  thereof :  And,  by 
the  lik^  consent,  I  do  further  order,  that,  if  any  applica- 
tion be  made  to  Her  Majesty's  court  of  Queen's  Bencli 
for  the  purpose  of  setting  aside  the  said  award,  it  shall 
be  lawful  for  the  said  court  to  refer  the  matter  back  to 
the  said  arbitrator,  who  shall  in  that  case  have  power  to 
make  a  new  award  in  the  premises,  or  to  amend  the 
award  by  him  first  made,  within  such  time  as  by  the 
said  court  shall  be  ordered  and  directed  in  that  behalf, 
and  he  shall  have  the  same  powers  under  the  said  refer- 
ence from  the  court  as  are  contained  in  the  present  order 
of  reference ;  and  that  such  new  or  amended  award  shall 
be  binding  upon  the  said  parties  as  an  award  to  be  made 
onder  this  order :  And,  by  the  like  consent,  I  further 
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Demurrer. 


order  that  neither  party  shall  bring  or  prosecute  any 
action^  &c. ;  and  that^  if  either  party  shall^  by  affected 
delay^  or  otherwise^  wilfully  prevent  the  said  arbitrator 
from  making  an  awards  he  shall  pay  such  costs  to  the 
other  as  the  said  arbitrator^  or  the  said  court  of  Queen's 
Bench,  shall  think  reasonable  and  just :  And,  by  the 
like  consent,  it  is  further  ordered,  that  this  order  shall 
and  may,  at  the  instance  of  either  party,  be  made  a  role 
of  Her  Migesty's  court  of  Queen's  Bench,  if  such  court 
shall  so  please :  Dated,  &;c.''  And  the  plaintiffs  said 
that  tbey  did  not  refer,  or  agree  to  refer,  any  matters  or 
matter  other  than  what  is  in  and  by  the  said  order  of 
reference,  according  to  the  legal  effect  thereof,  agreed  or 
ordered  to  be  ref^ed,  or  otherwise  than  in  the  manner 
and  to  the  extent  ordered  in  and  by  the  said  order  of 
reference,  according  to  the  legal  effect  thereof,  and  the 
said  order  for  the  enlarging  the  time  for  making  the 
said  award,  the  legal  effect  of  which  last- mentioned  order 
is  stated  in  the  first  count ;  wherefore  the  plaintiffs  said 
that  the  said  award  was  and  is  certain  and  final  and 
good. 

To  this  replication  the  defendant  demurred;  the 
grounds  of  demurrer  stated,  being, — ''that  the  said 
replication  attempts  to  plead  matter  of  law;  that^ 
although  the  replication  admits  that  the  award  set  oat 
in  the  fifth  plea  is  the  award  declared  on  in  the  first 
count,  yet  the  replication  pleads  no  facts  shewing  any 
answer  to  the  plea,  or  that  the  said  award  is  certain  and 
final ;  and  that,  upon  the  whole  record,  it  appears  that 
the  said  award  is  uncertain,  and  not  final,  and  is  void.'' 

Lush  (with  whom  was  Palmer),  in  support  of  the 
demurrer,  (a)    This  was  an  ejectment  with  two  demises. 


(a)  The  poiDts  marked  for     defendant,  were, — '*  That  the 
gument  on  the  part  of  the      award  set  out  in  the  pleadings 
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one  by  Thomas  Mays,  of  "  certain  land  covered  witb 
building,  and  certain  other  land  with  the  appurtenances ;'' 
the  other  by  Anne  Mays,  also  of  '^  certain  land  covered 
with  bnilding,  and  certain  other  land,  with  the  appur- 
tenances/' The  first  objection  to  the  award,  is,  that  it 
is  bad  for  nncertamty,  in  not  shewing  what  land  and 
premises  the  lessors  of  the  plaintiff  were  entitled  to 
recover,  or  how  and  in  what  manner  the  possession 
thereof  was  to  be  given  or  taken.  [Williama,  3.  There 
is  no  averment  in  the  plea  that  there  is  any  doubt  about 
it.]  There  is  not.  The  subject  was  very  much  discussed 
in  a  case  of  Stonehewer  v.  Farrar,  6  Q.  B.  730.  There, 
an  action  for  polluting  the  water  of  a  watercourse  was 
referred  to  an  arbitrator,  with  power  to  him  to  regulate 
tbe  enjoyment  of  the  water :  and  it  was  held,  that  an 
award  directing  a  verdict  to  be  entered  for  the  plaintiff, 
and  that  the  defendant  should  at  all  times  take  allpro'- 
per  and  reasonable  precautions  for  preventing  the  water 
from  being  rendered  unfit  for  the  plaintiff  ^s  use,  and^  in 
particular,  should  use  a  process  of  filtering  mentioned  in 
the  award,  was  bad  for  uncertainty.  The  direction  as 
to  the  particular  process,  was,  that  the  water  passed 
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18  uncertain  and  not  final,  and 
therefore  void,  on  the  follow- 
ing gromulB : 

"1.  That  the  award  does  not 
determine  the  action  of  eject- 
ment referred,  or  whether  the 
plaintifiB  were  entitled  to  re- 
eorer  in  that  action : 

"  2.  That  the  words  in  the 
award,  '  I  do  award  in  fayour 
of  the  lessors  of  the  plain tifi*,' 
ire  ambif^oos,  and  do  not  suf- 
ficiently determine  the  action 
(Hf  jcjectment : 

"  3.  That  the  award  should 
lunre  shewn  how  and  in  what 
manner  the  arbitiator  found  in 


favour  of  the  lessors  of  the 
plaintiff,  and  what  land  and 
premises  they  were  entitled  to 
recover,  without  which  the  ar- 
bitrator had  no  power  to  make 
any  order  as  to  giving  posses- 
sion: 

"4.  That  it  is  uncertain 
from  the  award  what  were  the 
lands  of  which  possession  was 
to  be  given,  or  how  and  in  what 
manner  such  possession  was  to 
be  given  and  taken : 

*'  5.  That  the  replication  to 
the  fifth  plea  pleads  matter  of 
law,  and  states  no  facts  shew- 
ing the  award  to  be  final." 
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1854.       {torn  the  defendant's  to  the  plaintiff's  premises  should 
jj^^        be  passed  through  filtering  lodges  made  or  to  be  made 
^*  by  the  defendant,  so  as  to  be  thereby  purified  and 

cleansed  for  the  plaintiff's  use,  '^  so  far  as  the  same  can 
be  purified  and  cleansed^  by  the  ordinary  and  most  ap-^ 
proved  process  of  filtering  as  aforesaid :''  and  it  was  held, 
that  the  description  by  reference  only  to  the  ''  ordinary 
and  most  approved  process/'  was  uncertain^  and  the  award 
bad  in  that  respect  also.  Lord  Denman  said :  '^  The 
award  is  uncertain,  as  not  describing  or  ascertaining  the 
precautions  which  are  to  be  taken.  It  states^  firsts  that 
the  defendant  '  shall  at  all  times  take  and  use  all  proper 
and  reasonable  precautions  and  measures  for  the  purpose' 
of  preventing  impurity  in  the  water;  and  then  it  adds, 
'  and^  in  particular^  I  award  and  direct'  that  the  con- 
tents of  the  dyeing  vats  shall  be  passed  through  filtering 
lodges^  so  as  to  be  thereby  purified  for  the  plaintiff's 
benefit,  '  so  far  as  the  same  can  be  purified  and  cleansed 
by  the  ordinary  and  most  approved  process  of  filtering 
as  aforesaid.'  Now>  in  this  clause,  when  the  award, 
affecting  to  give  a  direction  as  to  the  cleansing  of  the 
water,  says  that  the  defendant  shall  use  all  reasonable 
precautions,  and  foUows  that  up  by  the  words,  '  and,  in 
particular,'  that  the  contents  of  the  vats  shall  be  passed, 
&;c.,  it  is  just  the  same  as  if  the  particular  direction  were 
left  out;  for,  although  that  were  complied  with,  there 
may  still  remain  something,  alleged  to  be  a  direction  of 
the  arbitrator,  the  omission  of  which  may  become  the 
subject  of  complaint,  and  ground  for  an  attachment.  I 
think  we  should  leave  an  opening  to  much  litigation  and 
injustice  if  we  held  this  general  direction  to  be  of  any 
value.  The  particular  words  which  follow  (ire  also  too 
uncertain.  The  award  speaks  of  the  'most  approved 
process.'  By  whose  approbation  is  that  to  be  deter* 
mined?  The  witnesses  who  have  made  afiSdavits  say 
that  they  understand  the  direction ;  but  even  they  do 
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not  themselves  state  what,  in  their  view,  is  the  most  18^^' 
approved  method.  It  may  be  that  the  arbitrator  risks  mats 
the  validity  of  his  award,  if  he  attempts  to  set  out  caknbll. 
the  process,  and  does  it  imperfectly :  but  much  more 
is  risked  by  the  generality  of  description  introduced 
here.  The  arbitrator  must  make  himself  scientifically 
master  of  the  subject:  he  is  bound  to  imderstand  it 
80  fully  that  he  may  make  a  statement  on  which  no 
one  can  have  a  doubt,  and  that,  when  the  material 
acts  prescribed  have  been  performed,  it  may  be  seen 
that  the  award  is  complied  with,  and  parties  may  not 
be  put  to  inquire  for  the  greatest  number  of  ap- 
provers. If  dangers  are  to  be  considered,  the  most 
important  is  that  which  parties  may  incur,  of  acting 
upon  awards  which  do  not  finally  settle  rights.^'  Pat- 
teaon,  J.,  said :  '^  It  is  assumed,  that,  if  the  award  had 
stopped  at  the  direction  to  use  all  proper  and  reason- 
able precautions  and  measures,  that  would  have  been 
sufficient :  but  I  cannot  conceive  anything  more  likely 
to  bring  on  future  litigation  than  such  a  general  mode 
of  statement.  Contradictory  evidence  might  have  been 
offered  at  any  subsequent  time  on  the  reasonableness  and 
propriety  of  the  measures.  It  was  the  arbitrator's  duty 
to  state  what  they  were  to  be."  Coleridge,  J.,  said : 
"  It  has  been  suggested,  that,  if  the  arbitrator  has  the 
choice  of  dictating  a  regulation  or  not,  and  lays  down 
an  imperfect  one,  it  is  not  material.  But  I  do  not 
agree  in  this  view.  If  the  arbitrator  goes  wholly  out  of 
his  jurisdiction,  the  award,  on  that  point,  is  merely  void, 
and  need  not  be  obeyed:  but, if  the  direction  be  within  the 
arbitrator's  power,  it  binds,  and  ought  to  be  dear  in  its 
terms.  It  is  an  expression  sometimes  used,  that  the 
court  ought  not  to  be  astute  in  finding  objections  to 
awards  :  but  I  think  the  right  rule  extends  to  this,  and 
no  more,  that  we  should  construe  them  candidly  and 
sensibly,  in  the  same   manner  as  other  documents.'' 
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1854.       And  Wightman^  J.^  said  :    ''An  award  ought  to  be  so 
j^^g        express  that  there  should  be  no  diflBiculty  or  doubt  as 
V.  to  the  performance/'     Here^  the  arbitrator  awards  in 

favour  of  the  lessors  of  the  plaintiff:  and  then  he  goes 
on^ — ''And  I  do  order  that  immediate  possession  be 
given  of  the  land  and  premises  in  question  in  this  action 
to  the  lessor  of  the  plaintiff  Thomas  Mays,  and  that  the 
defendant  do  consequently,  and  at  his  own  propei^  cost 
and  expense,  puU  or  take  down  the  wall  or  brick-work 
forming  a  gable-end  of  a  long  room,  and  which  said 
wall  or  brick-work  he  has  erected  upon  the  land  and 
premises  of  the  said  lessors,  or  so  much  of  the  said  wall 
or  brick-work  as  now  stands  four  inches  and  a  half  or 
thereabouts,  over  and  upon  the  land  and  premises  of  the 
said  lessors f  and  upon  a  certain  wall  or  fence  which  di- 
vides the  property  of  the  said  lessors  from  that  of  the 
said  defendant :  And  1  do  further  award,  that,  should 
the  defendant  refuse  to  pull  or  take  down  the  said  wall 
or  brick-work,  the  subject  of  this  action  and  reference, 
that  the  said  lessors  shall,  by  themselves  or  servants, 
have  full  power  to  pull  or  take  down  the  said  wall  or 
brick- work  in  question,  or  so  much  thereof  as  aforesaid, 
and,  if  necessary  for  such  purpose,  to  enter  in  and  upon 
the  premises  of  the  said  defendant,  and  that  he  shall 
pay  and  be  answerable  for  all  expense  incurred  in  their 
so  doing/'  [Jervis,  C.  J.  Is  it  any  objection  to  an 
award,  that  a  stranger  does  not  understand  it  ?]  It  is 
submitted  that  it  is.  Here,  it  was  obligatory  on  the 
arbitrator  to  define  the  premises,  and  to  award  distinctly 
and  intelligibly  how  and  in  what  manner  the  possession 
of  the  land  in  question  was  to  be  given  up :  and,  if  he 
were  not  bound  to  do  so,  having  taken  upon  himself  to 
do  it,  his  award  is  bad,  according  to  the  authority  of 
Stonehewer  v.  Farrar,  if  he  does  it  imperfectly.  It  is 
essential  that  an  award  should  be  decisive  and  should 
bar  all  future  litigation  between  the  parties  on  the  par- 
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ticolar  matters  referred.    [Crawder,  J.  In  Price  v.  Pop-        1854. 

«fi,  10  Ad.  &  E.  189,  a  P.  &  D.  304,  on  a  submission         ^^^ 

of  a  cause  and  all  matters  in  difference  between  lessor      _    ^' 

Casneuj. 

snd  lessee^  an   award  that  certain  fixtures  had  been 

wrongfully  remoyed  by  the  lessor,  to  the  value  of  11/.,  and 

that  the  lessee  should  set  up  others  in  their  place,  to  be  left 

for  the  lessor  at  the  end  of  his  term,  and  that  the  lessor 

should  pay  11/.  to  the  lessee  on  a  specified  day, — was 

held  uncertain,  for  not  specifying  the  value,  quality,  or 

description  of  fixtures  to  be  set  up  by  the  lessee.     That 

certainly  is  a  very  strong  case.     Jervis,  C.  J.  Some  of 

the  cases  upon  the  subject  of  awards  run  very  wild  indeed. 

In  the  case  last  referred  to,  the  arbitrator  had  done  what 

he  ought  not  to  have  done,  and  had  done  that  badly.] 

What  does  the  arbitrator  here  mean  by  describing  the 

quantity  of  brick- work  to  be  puUed  down,  as  "four 

inches  and  a  half,  or  thereabouts?'^     Is  there  to  be 

htigation  hereafter  as  to  the  quantity  taken  down  ?   The 

award  is  clearly  bad  for  uncertainty. 

The  next  ground  of  objection  is,  that  the  arbitrator 
does  not  state  upon  which  demise  he  proceeds ;  nor  docs 
he  dispose  of  the  land  not  covered  by  building.  That 
the  award  is  faulty  in  both  these  respects,  is  shewn  by 
the  case  of  Doe  d.  Madkins  v.  Homer,  8  Ad.  &  E.  235, 
3  N.  &  P.  344.  There,  ejectment  being  brought  on  two 
demises,  all  matters  in  difference  in  the  cause  were 
referred  by  a  judge's  order,  which  directed  that  the  costs 
(tf  the  suit  and  of  the  reference  and  award  should  abide 
the  event  of  the  award,  that  the  party  in  whose  favour 
the  award  should  be  might  sign  judgment  in  the  same 
manner  as  if  the  cause  had  been  tried  at  nisi  prius,  and 
that,  if  it  was  in  the  plaintiff  ^s  favour,  he  might  issue 
a  writ  of  possession  thereon,  and  proceed  in  the.  usual 
way  for  costs  on  such  judgment :  the  arbitrator  awarded 
that  the  plaintiff  was  entitled  to  the  possession  "of  a 
certain  part  of  the  lands  sought  to  be  recovered,^'  which 
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1854.  he  set  out  by  boundaries :  the  award  said  nothing  about 
Hats  the  residue,  nor  did  it  say  on  which  demise  the  plaintiff 
Cabttkll.  ^'^^  entitled ;  and  it  gave  no  damages :  and  it  was  held, 
that  the  award  was  bad  for  not  stating  on  which  demise 
the  plaintiff  was  entitled ;  and  also  for  not  expressly 
deciding  as  to  the  residue ;  but  not  for  giving  no  da- 
mages. Littledale,  J.,  said:  '^I  think  that  when  in 
ejectment,  aU  matters  in  difference  in  the  cause  are 
referred,  the  arbitrator,  after  deciding  as  to  one  part, 
and  so  expressing  himself,  should  do  something  as  to 
the  other.  I  do  not  say  what  he  ought  to  do ;  whether 
he  should  set  out  the  residue  by  metes  and  bounds,  or 
may  describe  one  part  specifically,  and  then  award  as  to 
the  remainder  in  general  terms.  But  I  think  his  omit- 
ting of  all  mention  of  the  remainder  is  not  tantamount 
to  deciding  that  the  plaintiff  has  no  title  to  it.  On  this 
ground,  therefore,  the  rule  must  be  made  absolute.  I 
think  also  that  the  arbitrator  ought  to  have  said  on 
which  of  the  two  demises  the  plaintiff  was  entitled  to 
recover.''  [Jervis,  C.  J.  These  absurd  refinements 
shock  one's  common  sense.  fFilliams,  J.  In  that  case 
the  award  was  in  favour  of  John  Doe:  here  it  is  in 
favour  of  "  the  lessors  of  the  plaintiff."]  That  makes 
no  difference.  Patteson,  J.,  in  that  case,  said :  "  I  also 
think  the  award  bad  for  not  shewing  on  which  title 
the  plaintiff  has  a  right  to  the  part  named.  The  costs 
are  to  abide  the  event.  But  the  award  does  not  say  on 
which  demise  the  event  is  in  favour  of  the  plaintiff:  it 
can  hardly  be  so  on  both.  It  may  be  that  some  of  this 
part  is  recoverable  under  one  demise,  some  under  the 
other;  but,  if  so,  that  should  be  said:  if  the  plaintiff 
recovers  on  one  demise  only,  the  defendants  are  entitled 
to  costs  on  the  other.  We  must,  therefore,  set  this 
award  aside,  or  at  least  do  that  which  is  tantamount  to 
setting  it  aside.  I  agree  that  the  court  ought  not  to  be 
astute  in  finding  objections  to  an  award."  The  principle 
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established  in  that  case  was  still  farther  carried  out  in 
Doe  d.  Starling  v.  Hillen,  2  Dowl.  N.  S.  694.    A  decla- 
ration in  ejectment  contained  three  demises ;  at  the  trial, 
a  general  verdict  was  taken,  subject  to  a  reference  of  the 
cause  and  all  matters  indifference,  the  costs  of  the  cause 
to  abide  the  event :  the  arbitrator  having  directed  the 
general  verdict  to  stand, — it  was  held,  that  the  award 
was  bad,  for  that  the  arbitrator  was  bound  to  state  on 
which  of  the  demises  the  plaintiff  was  entitled  to  suc- 
ceed.    Doe  d.  Bowman  v.  Lewis,  13  M.  &  W.  241, 
shews  that  the  plea  of  not  guilty,  in  ejectment,  is  distri- 
butable, and  that  the  defendant  is  entitled  to  a  verdict 
as  to  any  part  of  the  premises  claimed  in  the  action  to 
which  the  lessor  of  the  plaintiff  fails  to  prove  a  title : 
and  the  reasons  are  given  in  a  very  elaborate  judgment 
by  Parke,  B. 


1854. 


Mats 

V, 

CAJsrsrsuu 


Byles,  Scrjt.  (with  whom  was  Unthank)  contrk.  (a) 


(a)  The  points  marked  for 
iri^ment  on  the  part  of  the 
pliintiff,  were, —  "That  the 
iward  is  good : 

"That  the  worda  'I  do 
award  in  favour  of  the  lessors 
of  the  plaintiff'  are  in  them- 
lelres  a  sufScient  award,  and 
the  subsequent  matter  may  be 
rejected  as  surplusage : 

"  That,  when  certain  matters 
are  referred,  and  a  power  is  in 
addition  given  to  the  arbitra- 
tor, it  is  not  obligatory  on  him 
to  exercise  the  power,  nor  is 
the  award  made  bad  by  reason 
of  an  imperfect  exercise  of  the 
power: 

"That  the  order  is  to  be 
deemed  to  be  intelligible  and 
potBiUe  to  be  obeyed,  when 
applied  to  the  locus  in  quo,  or 


when  read  by  one  who  is  ac- 
quainted with  the  locus  in  quo, 
as  the  defendant  has  not  ex- 
plained by  his  plea  how  it  is 
that  it  is  inapplicable  or  un- 
intelligible or  impossible  to  be 
obeyed ;  for,  every  intendment 
is  to  be  made  to  support  an 
award : 

"  That  the  ultimate  allega- 
tion as  to  the  award  being  un- 
certain, not  final,  and  void,  is 
not  a  sufficient  explanation,  but 
is  a  mere  inference  of  law, 
which  ought  to  be,  but  is  not, 
supported  by  previous  allega- 
tions : 

"  That,  if  such  ultimate  al- 
legation is  to  be  treated  as  an 
allegation  of  fact,  then  it  is 
traversed  at  the  end  of  the  re- 
plication, and  the   defendant 


V, 
CAlifNELL 
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1854.        The  court  will  not  hold  this  award  to  be  bad^  unless  they 
I^^YB         ^^^  prepared  to  say  that  in  no  conceivable  case  could  it 
be  a  good  one.     If  there  be  any  di£Sculty  in  carrying  it 
out^  that  may  be  shewn  by  affidayit  for  cause  when  the 
successful  party  seeks  to  enforce  it  by  attachment,  or  by 
the  aid  of  the  statute  1  &  2  Vict.  c.  110,  s.  18.     But 
that  is  not  so  where  the  proceeding  is  by  action.     This 
award  is  manifestly  good  upon  the  face  of  it.     In  the 
first  place,  the  arbitrator  has  power  to  find  in  favour  of 
^'  the  lessors  of  the  plaintiff ;''  and,  in  that  event,  he  is  to 
have  power  to  order  immediate  possession  to  be  given  of 
the  land  and  premises  in  question  in  the  action  to  the 
lessor  of  the  plaintiff  Thomas  Mays,  and  also  how  and  in 
what  manner  such  possession  shall  be  given,  and,  if  not 
given,  how  it  shall  be  taken.     There  is  nothing  here  to 
oblige  the  arbitrator  to  do  more  than  find  in  favour  of 
the  lessors  of  the  plaintiff.     The  award  does  so  find :  and 
then  it  goes  on  to  direct  the  possession  of  the  land  and 
premises  in  question  to  be  given  to  Thomas  Mays,  and 
that  the  defendant  puU  down  the  wall  which  he  has  erected 
upon  the  land  and  premises  of  the  lessors,  or  so  much 
thereof  as  stands  four  inches  and  a  half,  or  thereabouts, 
over  and  upon  the  land  and  premises  of  the  lessors.    In- 
asmuch as  there  may  be  some  difficulty  in  pulling  down 
four  inches  and  a  half  of  the  wall,  the  arbitrator  gives 
the  defendant  the  alternative,  to  pull  down  the  whole  of 
it.     There  can  be  no  difficulty  in  that.     [WiUiamSf  J. 

should  have  tried  it  by  a  jury,  therefore  to  oonclude  that  there 

instead  of  demurring :  can  be  none : 

''  That  the  demurrer  admits  '*  That   the    order    in    the 

the  award  to  be  certain,  final,  award  is  not  bad  for  giving 

and  good,  as  alleged  in  the  re-  an   alternative    between    two 

plication :  ways  of  giving  possession,  as 

**  That,  even  if  the  conrt  the  law  gives  the  option  to  the 
cannot  imagine  a  locus  in  quo  defendant,  who  was  to  do  the 
and  buildings  to  which  the  or-  first  act ;  and  therefore  the  al- 
der in  the  award  is  pertinent  temative  produces  no  uncer- 
and  applicable,  they  are  not  tainty." 
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Is  not  the  whoh  wall  stated  to  be  erected  on  the  pre-        1854. 
mises  of  the  lessors  ?]     That  is  a  little  ambiguous :  it         mats 
may  be  satisfied  by  a  waU  built  partly  on  their  land.  It      cannbll. 
may  be  that  it  is  a  latent  ambiguity  not  yet  raised  by 
eridence.     "  The  court  ought  not/'  as  is  said  by  Cole- 
ridge^ J.,  in  Doe  d.  Madkins  v.  Homer ,  "  to  be  astute 
in  finding  objections  to  an  award.'^     [Williams,  J.     In 
8ome  of  the  cases^  it  is  said  that  judges  ought  to  be  astute 
in  finding  answers  to  objections.]     It  is  said  that  the 
award  is  defective  because  it  does  not  define  the  land. 
The  arbitrator  was  not  bound  to  define  the  land :  he 
was  only  to  decide  how  and  in  what  maimer  possession 
was  to  be  given  or  taken.     He  neither  had  power^  nor 
was  any  obligation  imposed  on  him,  to  define  the  land. 
In  Stonekewer  v.  Farrar,  6  Q.  B.  730,  the  reference  was 
of  all  matters  in  difference :  this  is  a  reference  of  the 
action  only.     In  Doe  d.  Madkins  v.  Homer,  8  Ad.  &  E. 
235,  8  N.  &  P.  344,  Coleridge,  J.,  did  not  concur  in  the 
second  ground  of  the  decision ;  and  the  first  point  was 
decided  upon  the  ground  that  the  award  did  not  say 
which  party  was  to  recover  the  land, — a  defect  from 
which  this  award  at  all  events  is  free.     Neither  is  there 
any  such  uncertainty  in  this  award  as  there  was  in  that 
in  the  case  of  Doe  d.  Starling  v.  Hillen,  2  Dowl.  N.  S. 
694.    As  to  the  objection  that  the  arbitrator  has  not 
decided  upon  which  of  the  two  demises  the  verdict  is  to 
be  entered,  that  is  answered  by  the  recent  case  of  Law  v. 
Blackburrow,  ante.  Vol.  XIV,  p.  77.  There,  an  action  of 
ejectment,  upon  two  several  demises,  was,  after  issue 
joiiied,  refiarred  by  a  judge's  order,  to  the  award  of  an  un- 
professional arbitrator, — ^the  costs  of  the  cause  and  of 
the  reference  and  award  to  abide  the  event  of  the  award. 
The  arbitrator,  professing  to  make  his  award  ^^  of  and  con- 
cerning the  matter  to  him  referred,^^  ordered  that  "  the 
Terdict  in  the  said  cause  should  be  entered  for  the  lessors 
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1854.        of  the  plaintiff :  ''and  the  award  was  held  sufficient.  And 
^j^^g         Maule^  J.,  said, — "  As  to  there  being  two  sets  of  lessors 
V*  of  the  plaintiff,  I  am  of  opinion  that  the  award  suffi- 

ciently shews  the  intention  of  the  arbitrator  to  be,  to 
decide  that  the  lessors  of  the  plaintiff  are  entitled  to  suc- 
ceed throughout  the  whole, — that  the  matters  put  in 
issue  by  the  pleadings  were  all  to  be  determined  in 
favour  of  the  lessors  of  the  plaintiff.''  [WUliams,  J. 
The  arbitrator  there  had  no  power  to  order  a  verdict  to 
be  entered.]  In  Wilcox  v.  Wilcox^  4  Exch.  500,  in  an 
action  of  trover,  to  which  the  defendant  pleaded,  exoept 
as  to  a  certain  sum,  not  guilty,  and  not  possessed,  and 
as  to  that  sum  payment  into  court,  a  verdict  was  taken 
for  the  plaintiff  for  the  amount  of  damages  claimed,  sub- 
ject  to  an  arbitration,  and  the  arbitrator  found  generally 
that  the  verdict  for  the  plaintiff  was  to  stand,  and  that 
the  damages  were  to  be  reduced  to  a  certain  sum  :  and 
it  was  held  that  the  arbitrator  had  sufficiently  disposed 
of  all  the  issues.  KiUmm  v.  Kilbum,  13  M.  &  W.  671, 
being  there  cited,  Alderson,  B.,  said  :  "  That  case,  when 
properly  considered,  governs  the  present.  It  was  there 
said  by  this  court,  in  a  well-considered  judgment,  that 
'  the  award  must  either  dispose  specifically  of  each  issue 
raised  on  the  record,  or  it  must  clearly  be  inferred  from 
it  in  which  way  each  of  these  issues  has  been  found,  so 
as  to  enable  the  officer  to  tax  the  costs  for  the  party  in 
whose  favour  each  issue  has  been  found.'  Here  the 
arbitrator,  although  he  has  not  disposed  of  each  issue  in 
so  many  words,  has  in  reality  done  so ;  and  that  is  suf- 
ficient." And  Parke,  B.,  said  :  "  The  case  of  Hobson 
V.  Stewart,  1  B.  C.  Rep.  ^88,  is  to  the  same  effect,  where 
my  Brother  Erie  held  that  it  was  not  necessary  that  the 
arbitrator  should  find  upon  each  issue  specifically,  if  he 
sufficiently  disposes  of  them."  The  award  in  question, 
it  is  submitted,  is  perfectly  firec  from  objection. 
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iMsh^  in  reply.     The  objection  here  relied  on  was  not        1854. 

prominently  brought  to  the  attention  of  the  court  in         j^^yg 

Law  T.  Blackburrow ;  neither  were  the  cases  of  Boe  d.      ^    *• 

Casixelu 

Madkins  v.  Homer ,  and  Doe  d.  Sparling  v.  Hillen,  re- 
foxed  to:  the  whole  of  the  argument  was  addressed 
to  the  power  of  the  arbitrator  to  enter  a  verdict. 
[Crowder,  J.  Speaking  of  Doe  d.  Madkins  v.  Homer,  in  a 
case  o{ Harrison  v.  Crestoick,  ant^.  Vol.  XIII,  p.  399, 417, 
Parke,  B.,  says, — "  The  court  held  the  award  bad,  for  not 
dedding  npon  which  demise  the  plaintiff  was  to  recover, 
and  also  for  not  awarding  as  to  the  residue  of  the  lands. 
It  may,  perhaps,  be  doubted  whether  an  award  in  eject- 
ment, which  finds  that  the  plaintiff  is  entitled  to  recover 
a  portion  only  of  the  lands  sought  to  be  recovered,  is 
not  final :  but  clearly  that  case  was  correctly  decided 
upon  the  other  point.'']  In  Stonehewer  v.  Farrar,  the 
ooort  say  that  the  very  discussion  of  it  shewed  the  award 
to  be  bad.  [Jervis,  C.  J.  I  think  we  should  always 
look  &vourably  at  awards,  rather  than  be  astute  in  criti- 
c»ing  them.  Is  it  not  enough  if  the  award  is  so  framed 
that  the  parties  cannot  be  misled  by  it  ?]  The  award 
abold  be  so  framed  as  to  enable  the  parties  at  once  to 
see  what  their  relative  rights  and  duties  under  it  are. 
\WUIiam8f  J.,  referred  to  Car  gey  v.  Aitcheson,  2  B.  & 
C.  170,  3  D.  &  R.  433.  (a)]  This  award  is  clearly 
bad :  it  professes  to  determine  how  much  of  the  wall  is 
on  the  land  of  the  lessors  of  the  plaintiff:  the  arbitra- 
tor therefore  was  bound  to  define  it,  and  so  settle  the 
rights  of  the  litigant  parties. 

Cur.  adv.  vult. 

Jervis,  C.  J.,  nowdelivercd  the  judgment  of  the  court. 
This  is  an  action  of  ejectment,  with  two  demises.  The 
canse  is  referred,  the  submission  providing  that  the  costs 

(')  Affirmed  in  error.  Ait-  9  J.  B.  Moore,  381,  2  Bingh. 
f*«wi  T.  Carff^,  13  Price,  639,      199,  M*Clel.  367. 

VOL.  XV. — C.  B.  K 
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1 854.        of  the  action,  and  also  of  the  reference  and  award,  shall 

^j^YB        abide  the  event  of  the  award ;  and  the  first  objection  is, 

^-  that  the  arbitrator  has  decided  in  favour  of  the  lessors 

Gaicnxll. 

of  the  plaintiff,  without  saying  upon  which  demise,  and 
so  he  has  not  fully  disposed  of  the  costs.  In  support  of 
this  objection,  two  cases,  of  Doe  d.  Madkina  v.  Homer, 
8  Ad.  &  E.  235,  3  N.  &  P.  844,  and  Doe  d.  StarHng  v, 
Hillen,  2  Dowl.  N.  S.  694,  were  relied  on  by  Mr.  Lush, 
where  the  court  of  Queen's  Bench,  professing  an  anxiety 
not  to  be  astute  in  discovering  objections  to  the  award, 
yet  upheld  an  objection  of  the  very  strictest  and  most 
technical  description.  It  is  possible,  however,  that  those 
decisions  may  have  been  perfectly  correct.  But  my 
Brother  Bylies  has  referred  us  to  a  very  recent  authority 
in  this  court,  which  is  expressly  in  point,  viz.  Law  v. 
Blackburrow,  That  also  was  an  action  of  ejectment 
with  two  demises ;  and  the  arbitrator  having  ordered 
that  "  the  verdict  in  the  said  cause  should  be  entered  for 
the  lessors  of  the  plaintiffs  ^  my  Brother  Maule,  express- 
ing himself  in  very  strong  language,  held  the  award  to 
be  good  and  conclusive  in  that  respect.  It  is  true  that 
the  cases  of  Doe  d.  MadJdns  v.  Homer  and  Doe  d.  Star^ 
ling  V.  Hillen  were  not  brought  to  the  notice  of  the 
court  on  that  occasion.  But  the  decision  is  very  ex* 
press ;  and  we  must  hold  ourselves  bound  by  it,  and 
therefore  determine  that  the  award  in  question  is  suffi- 
ciently certain  in  this  respect. 

The  other  point  is  this  : — The  arbitrator  was  by  the 
submission  to  decide  the  cause :  but  he  was  likevrise  im- 
powered,  in  the  event  of  his  finding  in  favour  of  the 
lessors  for  the  plaintiff,  to  order  immediate  possession  to 
be  given  of  the  land  and  premises  in  question  in  the 
action  to  the  lessor  of  the  plaintiff  Thomas  Maysi, 
and  also  how  and  in  what  manner  such  possession 
should  be  given,  and,  if  not  given,  how  it  should  be 
taken,  and  who  should  be  at  the  expense  thereof^ 
He  has  chosen   to  exercise  that  power;   and,  in  so 
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doing,  it  is  said  he  has  made  a  mistake  which  renders         1854. 
his  award   uncertain  and  void.     He  awards  in  favour         i^^^s 
of  the  lessors  of  the  plaintiff,  and  orders  that  immediate  ^' 

possessioh  be  given  of  the  land  and  premises  in  question 
m  the  action  to  the  lessor  of  the  plaintiff  Thomas  Mays. 
So  far  the  award  is  certain.  The  arbitrator  then  goes 
oa  to  direct  that  the  defendant^  ''  at  his  own  proper  cost 
and  expense,  pull  or  take  down  the  wall  or  brick- work 
forming  a  gable-end  of  a  long  room,  and  which  said  wall 
or  brick- work  he  has  erected  upon  the  land  and  premises 
of  the  said  lessors^  or  so  much  of  the  said  wall  or  brick- 
work as  now  stands  four  inches  and  a  half^  or  there- 
abouts^ over  and  upon  the  land  and  premises  of  the  said 
lessors^  and  upon  a  certain  wall  or  fence  which  divides 
the  property  of  the  said  lessors  from  that  of  the  defend- 
KhV  Several  cases  were  cited  by  Mr.  Lush  to  shew 
that  awards  in  this  alternative  shape  have  been  held  un- 
certain and  informal.  But  we  rather  incline  to  agree 
with  my  Brother  Byles,  that  the  court  ought  not  to 
atroggle  to  make  an  award  uncertain ;  but,  that,  if  upon 
any  reasonable  construction  the  award  can  be  sustained, 
it  ought  to  be  sustained.  In  the  present  case,  I  think 
we  may  reasonably  assume  that  there  was  a  wall  dividing 
the  property  of  the  lessors  of  the  plaintiff  from  that  of 
the  defendant,  and  that  the  defendant  built  his  gable- 
end  upon  that  wall ;  and,  the  arbitrator^  considering  it 
a  party- wall,  and  that,  being  a  nine-inch  wall,  four  inches 
and  a  half  of  it  would  be  erected  on  the  land  of  the 
leaaoTB  of  the  plaintiff^  the  wall  might  fairly  be  consi- 
dered as  a  wall  standing  upon  the  lessors^  land.  The 
artyitrator  therefore  directs  the  defendant  to  pull  down 
the  waQ,  or  so  much  thereof  as  stands  upon  the  land  of 
tlie  lessors  of  the  plaintiff,  as  near  to  the  four  inches  and 
a  half  as  can  be  adjusted.  We  therefore  think  the  award 
ia  reasonably  certain^  and  that  consequently  the  plaintiffs 
ire  entitled  to  our  judgment. 

Judgment  for  the  plaintiffs. 
K  2 
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Hopkins  v.  Tanqueray. 

*^  1  HIS  was  an  action  for  an  alleged  breach  of  warranty 

A.  sent  his  on  the  sale  of  a  horse. 

tersall's  for  sale  The  declaration  stated  that  the  defendant,  by  falsely 

tion  "where"ho  ^^^  fraudulently  representing  and  warranting  a  horse  to 

was  to  be  sold  be  then  sounds  sold  the  said  horse  to  the  plaintiff,  yet 

ranty.    Oa  the  that  the  said  horse  was  not  then  sounds  as  the  defendant 

theEid^  then  knew,  and  that,  by  reason  of  the  premises,  the 

sale,  meeting  B.  plaintiff  was  put  to  cxpcnce,  &c.,  &c. 

at  the  stable,       ^   ,^,  ^   ^  .,,,,,, 

and  seeing  him       rleas, — first,  not  guilty, — secondly,  that  the  horse,  at 

<ncam1ntng*the  ^^®  ^^®  ^^  ^^^  making  of  the  promise  in  the  declaration 
horse's  legs,  A.    mentioned,  was  sound.     Issue  thereon. 

swd,— "  You  ' 

have  nothing  The  causc  was  tried  before  Talfourd,  J.,  at  the  sit- 

assureyouhe  tings  at  Westminster  after  last  Hilary  Term.  The 
is  perfectly        fsjcts  which   appeared  in  evidence  were  as  follows: — 

sound  m  ^^ 

every  respect  ;**  In  May,  1853,  the  defendant  sent  his  horse  '^Cali- 
replied, "  If  you  fomia,^'  for  which  he  had  in  1851  given  250  guineas, 
***^fectl^  Mtis-  ^^^^  ^  warranty  of  soundness,  to  Tattersall^s  for 
fied,"  and,  upon  sale,  and  accordingly  it  was  advertised,  with  several 
representation  Others,  to  be  sold  without  reserve  on  Monday,  the  30th. 
^  Tf-wh^r  O^  *^^  morning  of  Sunday,  the  29th,  the  defendant, 
was  admitted     upon  going  into    the  stables  at  TattersalFs,  saw  the 

to  have  been 

made  in  perfect  plaintiff  (with  whom  he  was  acquainted)  kneeling  down 
beounethepur-  ^  *^®  ®*^  examining  California's  legs,  whereupon  he 
fI**!®5J~~^®^*^  said  to  him, — '^You  need  not  examine  his  legs:  you 

that  there  was  ^  o        -r 

no  evidence  of  have  nothing  to  look  for  :  I  assure  you  he  is  perfectly 
to*a  jtff/— t^  soimd  in  every  respect  /'  to  which  the  plaintiff  replied, 

Srr^*^^o°  "  ^^  y^^  ^^y  ^^'  ^  ^™  perfectly  satisfied,*'  and  imme- 

the  day  pre-  diatcly  got   up.      On  the   following   day  the  plaintiff 

tion  forming  no  attended  the  auction,  and  purchased  California  for  280 

ti^t^ofMir*^  guineas,— having,  as  he  said,  "made  up  his  mind  on 

Quasre,  per  the  29th  of  May,  to  buy  him,  relying  on  the  defend- 

Maule,  J.,  as 

to  the  legality  of  such  a  secret  bargain  for  a  warranty,  where  third  persons  attending  the 

sale  are  bidding  upon  the  supposition  that  the  sale  is  without  warranty. 
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anfs  positive  assurance  that  he  was  sound.*'     Mr.  Tat-        1854. 
tersall^  who  was  called  as  a  witness,  proved  that  the  well       Hopkins 

known  course  of  business  at  his  establishment  was,  that     ^      ^'  . 

Tanqveray. 

horses  sold  there  were  not  warranted  unless  so  stated  in 
the  catalogue ;  and  that  California  was  not  warranted. 
The  horse  was  subsequently  put  into  the  hands  of  a 
trainer,  when  he  was  found  to  be  unsound ;  and,  after 
some  correspondence  between  the  parties,  the  plaintiff 
gold  him  for  144  guineas,  and  now  sought  by  this  action 
to  recover  the  difference  between  that  sum  and  the  sum 
at  which  he  had  purchased  the  horse. 

On  the  part  of  the  defendant,  it  was  insisted  that  the 
conversation  between  the  plaintiff  and  defendant  on  the 
day  preceding  the  sale,  was  a  mere  representation  as  to 
the  opinion  and  belief  of  the  defendant,  and  did  not 
amoont  to  a  warranty,— that  it  was  a  mere  representa- 
tion, which,  if  unfounded,  gave  no  ground  of  action,  in 
the  absence  of  fraud, — that  it  was  no  part  of  the  con- 
tract,— that  a  sale  by  auction  differed  in  this  respect 
from  a  private  sale, — and  that  the  representation  could 
not  be  incorporated  into  the  contract,  it  having  been 
made  on  Sunday. 

The  learned  judge  declined  to  nonsuit  the  plaintiff, 
although  he  expressed  a  doubt  whether  there  was  any 
evidence  of  warranty  at  all.  And,  in  answer  to  ques- 
tions put  to  them  by  the  learned  judge,  the  jury  found, 
first,  that  a  warranty  was  embodied  in  the  contract  of  sale, 
— secondly  (though  as  to  this  the  evidence  was  conflict- 
ing), that  California  was  unsound  at  the  time  of  the  sale. 
A  verdict  was  accordingly  found  for  the  plaintiff, 
damages  142/.  16«., — leave  being  reserved  to  the  defend- 
ant to  move  to  enter  a  nonsuit,  if  the  court  should  be  of 
opinion  that  there  was  no  evidence  of  warranty  to  go  to 
the  jury. 

Lmh,  in  Easter  Term  last,  obtained  a  rule  nisi  accord- 
ingly. 
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ByleSy  Serjt.,  Hawkins,  and  Flnlason,  now  shewed 
cause.  There  was  abundant  evidence  of  a  warranty  to 
go  to  the  jury.  The  scienter  is  not  a  material  part  of 
the  declaration^  and  need  not  be  proved, — Williamson 
V.  Allison,  2  East,  446 :  and  there  is  no  imputation  of 
fraud.  But  it  is  submitted  that  the  statement  made  by 
the  defendant  when  he  met  the  plaintiff  at  .the  stable 
on  the  day  preceding  the  day  of  sale,  was  intended  by 
him  as  a  warranty  of  soundness,  and  was  so  understood 
and  acted  upon  by  the  plaintiff.  [Maule,  J.  If  that 
had  been  part  of  the  negotiation  which  ended  in  a  par- 
chase,  perhaps  what  passed  upon  that  occasion  might 
amount  to  a  warranty.  But,  can  you  tack  on  a  pre- 
vious private  communication  to  what  is  said  by  the 
auctioneer  at  the  time  of  the  actual  sale,  in  order  to 
constitute  a  warrantry  ?  To  permit  such  a  practice  of 
warranting  to  an  individual,  would  be  to  encourage  a 
fraud  upon  all  the  others  attending  the  sale ;  like  put- 
ting up  sham  bidders.]  No  particular  words  are  neces- 
sary to  constitute  a  warranty.  In  Cave  v.  Coleman,  3 
M.  &  B.  2,  it  was  held  that  a  verbal  representation  by 
the  seller  to  the  buyer,  in  the  course  of  dealing,  that  he 
"  may  depend  upon  it  the  horse  is  perfectly  quiet  and 
free  from  vice,^^  amounts  to  a  warranty.  In  the  course 
of  the  argument,  it  being  contended  that  there  had 
been  nothing  more  than  a  mere  representation  in  the 
course  of  the  dealing,  couched  in  phrases  such  as  are 
always  used  by  a  seller  towards  a  purchaser,  Bayley,  J., 
said, — ^'  But  that  representation  was,  that  the  horse  was 
quiet  and  free  from  vice,  and,  being  made  in  the  course 
of  dealing,  and  before  the  bai^ain  was  complete,  it 
amounted  to  a  warranty."  And  Lord  Tenterden,  in 
giving  judgment,  said  :  "  I  think  it  dear  that  the  proof 
of  warranty  was  sufficient  to  support  the  declaration. 
The  parties  are  dealing,  and  the  seller  says,  '  You  may 
depend  upon  it  that  the  horse  is  perfectly  quiet,  and 
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free  firom  vice.'    That  is  a  very  sufficient  warranty,        1854. 
thougli  the  word  warrant  was  not  used/'     That  is  pre-       hopkins 
ciaely  like  this  case :  it  shews   that   a  representation  f  • 

made  in  the  course  of  the  dealing,  is  the  same  as  if 
the  word  "warrant"  or   "promise"   had    been  used. 
So,  in  Solomon  v.  TFard,  2  C.  fie  P.  211,  letters  passing 
between  the  plaintiff  and  defendant,  in  which  the  plain- 
tiff wrote, "  You  well  remember  that  you  represented 
the  horse  to  me  as  a  five-year-old,"  &c.,  to  which  the 
defendant  answered,  "  The  horse  is  as  I  represented  it," 
were  held  to  be  sufficient  evidence  from  which  the  jury 
might  infer  that  a  warranty  was  given  at  the  time  of 
the  sale ;  and  that  it  was  not  necessary  to  give  other 
proof  of  what  actually  passed  when  the  contract  was 
made.      Best,  C.  J.,  in  his  summing  up,  says :  "  No 
particular  form  of  words  is  necessary  to  constitute  a 
varranty.     If  it  were  so,  there  would  be  more  tricks 
in  horse  causes  than  there  are   at  present.     If  a  man 
says,  'this  horse  is  sound,^  that  is  a  warranty.     The 
plaintiff  in  his  letter  says,  '  You  remember  you  repre- 
sented the  horse  to  me  as   a  five-year-old;^  to  which 
the  defendant's  answer  is, '  The  horse  is  as  I  represented 
it/    Now,  if  the  jury  find  that  this  occurred  at  the  time 
of  the  sale,  and  without  any  qualification,  then  I  am  of 
opinion  that  it  is  a  warranty.     If  it  occurred  before,  or 
if  it  was  qualified,  then  it  must  be  taken  to  be  a  repre- 
sentation^ and  not  a  warranty."     His  lordship  then  left 
the  case  to  the  jury,  telling  them,  that,  if  they  found 
that  the  defendant  at  the  sale  gave  an  undertaking  to 
the  effect  mentioned  in  the  letters,  then,  in  his  opinion, 
BQch  undertaking  was  a  warranty :   and  a  verdict  was 
ibond  for  the  plaintiff.     Here,  the  representation  as  to 
the  soundness  of  the  horse,  was  made  with  reference  to 
an  intended  purchase,  and  in  fact  formed  part  of  the 
contract.     In  JFood  v.  Smith,  5  M.  &  R.  124,  4  C.  & 
P.  45,  upon  the  sale  of  a  mare,  the  defendant  said,  ''  I 
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believe  the  mare  to  be  sound,  but  I  will  not  warrant 
her;'^  and  Lord  Tenterden  ruled  that  this,  being  a 
representation  made  at  the  time  of  sale,  that  the  mare 
was  sound  to  the  best  of  the  vendor's  knowledge,  was 
part  of  the  contract :  and  the  plaintiff  had  a  verdict, 
which  the  court  afterwards  refused  to  disturb.  IMcnde, 
J.  I  presume  nobody  will  deny  here,  that,  if  the  auc- 
tioneer had  said  at  the  time  of  the  sale,  ^'  the  horse  is 
sound  in  every  respect,'^  that  would  have  been  a  war- 
ranty. The  contract  here,  I  take  it,  commenced  when 
the  horse  was  put  up  by  the  auctioneer,  and  ended  when 
he  was  knocked  down  to  the  plaintiff.]  Then,  is  it  any 
objection  that  the  representation  was  made  before  the 
actual  contract.  In  Lysney  v.  Setty,  2  Lord  Baym, 
1118, — where  the  representation  was  before  the  sale, — 
Lord  Holt  says :  '^  If  upon  a  treaty  about  the  buying  of 
certain  goods,  the  buyer  should  ask  the  seller  if  he  would 
warrant  them  to  be  of  such  a  value,  and  to  be  his  own 
goods,  and  the  seller  should  warrant  them,  and  then  the 
buyer  should  demand  the  price,  and  the  seller  should  set 
the  price,  and  then  the  buyer  should  take  time  to  con- 
sider for  two  or  three  days,  and  then  should  come  and 
give  the  seUer  his  price;  though  the  warranty  here  was 
before  the  sale,  yet  this  will  be  well,  because  the  war" 
ranty  is  the  ground  of  the  treaty,  and  this  is  warran- 
tizando  vendidit.  But  it  is  otherwise,  if  the  warranty 
be  after  the  sale ;  as,  if  a  man  sells  goods,  and  after- 
wards warrants  them,  such  (B.  contrk,  Stuart  v.  IVilkins, 
Dougl.  18)  a  warranty  is  not  good.  But,  in  the  other 
case,  the  warranty  is  part  of  the  contract.^'  So,  in  Pars-  - 
ley  V.  Freeman,  3  T.  R.  51,  59,  Buller,  J,  says:  ''In 
]  RoUe  Abr.  95, 1.  25,  it  is  said^  if  any  servant  lease  my 
land  to  another  for  years,  reserving  a  rent  to  me,  and,  to 
persuade  the  lessee  to  accept  it,  he  promise  that  he  shall 
enjoy  the  land  without  incumbrances ;  if  the  land  be 
incumbered,  &c.,  the  lessee  may  have  an  action  on  the 
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case  against  my  servant^  because  he  made  an  express 
irarranty.     Here^  then^  is  a  case  in  which  the  party  had 
DO  interest  whatever.    The  same  case  is  reported  in  Cro. 
Jac.  425    (a),  but  no   notice  is  taken  of  this  point; 
probably  because  the  reporter  thought  it  immaterial 
whether  the  warranty  be  by  the  master  or  servant. 
And^  if  the  warranty  be  made  at  the  time  of  the  sale,  or 
before  the  sale,  and  the  sale  is  upon  the  faith  of  the  war- 
raniy,  I  can  see  no  distinction  between  the  cases/*    That 
^which  took  phice  between  the  parties  on  the  Sunday 
may  be  treated  as  a  conditional  contract,  which  became 
absolute  when  the  plaintiff  became  the  purchaser  of  the 
liorse  at  the  auction  on  the  following  day ;  as  in  the 
cases  referred  to  by  Matde,  J.,  in  The  Flshmongertf 
Company  v.  Robertson,  5  M.  &  G.  176,  where  he  says, — 
*'  There  is  a  large  class  of  cases  mentioned  by  Pothier  (A), 
^here  one  party.  A.,  promises  to  do  something,  if  ano- 
ther party,  B.,  will  do  something  else.     This  contract 
is  not  binding  on  B. :  but,  if  he  does  the  act,  then  it 
lecomes  binding  on  B.^'     It  is  every  day's  experience 
that  matter  preceding  the  actual  contract  may  be  incor- 
porated with  it ;  as  in  Syers  v.  Jonas,  2  Exch.  Ill,  where 
an  established  usage  in  the  tobacco  trade  that  all  goods 
are  sold  by  sample,  though  not  so  expressed  in  the 
bought  and  sold-notes,  was  held  admissible.     So,  in 
Bartlett  v.  Pumell,  4  Ad.  &  E.  792,  6  N.  &  M.  299,  it 
was  held,  that  a  written  document,  from  which  a  parti- 
cular contract  would  in  ordinary  cases  be  implied,  may 
be  shewn  by  parol  to  have  been  made  under  circum- 
stances which  exclude  such  implication :  therefore,  where 
a  party  to  whom  money  was  due  from  the  owner  of 
goods  sold  by  auction,  agreed  with  the  owner,  before  the 
auction,  that  the  goods  which  he  might  purchase  should 
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1854,  be  set  against  the  debt,  and  became  the  purchaser  of 
HopKiKs  goods,  and  was  entered  as  such  by  the  auctioneer, — it 
Taitouwut.  ^^  ^G^i,  that  he  was  not  bound  by  the  printed  con- 
ditions of  sale,  which  specified  that  purchasers  should 
pay  a  part  of  the  price  at  the  time  of  the  sale,  and  the 
rest  on  delivery.  And  Lord  Denman  said  :  ^'  The  jury 
must  be  taken  to  have  found  that  the  bargain  related  to 
the  goods  purchased  at  the  sale,  subject  to  the  opinion  of 
the  court  whether  the  bargain  could  be  given  in  evi- 
dence. I  do  not  see  why  it  should  not,  €is  it  took  place 
before  the  auction.*'  [MaiUe,  J.  There  is  this  diflSculty 
about  that.  Assuming  that  the  defendant  privately 
warranted  his  horse  to  the  plaintiff  before  the  sale,  a 
very  serious  question  would  arise  whether  such  a  war- 
ranty could  be  enforced, — bond  fide  bidders,  to  whom 
the  horse  was  not  warranted,  might  thus  be  induced  to 
offer  a  higher  price,  supposing  the  plaintiff  to  be  bidding 
upon  the  same  footing  as  themselves.  That  sort  of 
double  dealing  could  hardly  have  been  intended  by 
cither  of  these  gentlemen.  Each  would,  in  effect,  be 
taking  the  chance  of  an  advantage  at  the  expense  of 
third  persons.  Jervis,  C.  J.  It  might  be  a  ground  for 
setting  aside  the  sale,  as  between  the  seller  and  a  third 
person.  Crowder,  J.  Your  argument  must  have  been 
precisely  the  same,  if  Mr.  Tattersall  had,  at  the  time  of 
putting  up  the  horse,  distinctly  said, — "This  horse  is 
sold  without  a  warranty.^^]  Doubtless  it  must.  At  all 
events,  it  was  for  the  jury  to  say  whether  or  not  there 
had  been  a  warranty :  and,  if  there  was  any  evidence  for 
them,  the  court  will  not  say  they  have  come  to  a  wrong 
conclusion.  In  Power  v.  Barham,  4  Ad.  &  E.  473, 
6  N.  &  M.  62,  7  C.  &  P.  356,  1  M.  &  Rob.  507,  in 
assumpsit  for  breach  of  a  warranty  of  pictures,  it  was 
proved,  amongst  other  things,  that  the  defendant,  at  the 
time  of  sale,  gave  the  purchaser  a  bill  of  parcels,  describ- 
ing the  pictures  thus,— ''Four    picture^;     Views    in 
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Venice :    Canaletti :    160//'     The  judge  left  it  to  the 
jury,  upon  this  and  the  rest  of  the  evidence,  to  say 
whether  the  defendant  had  contracted  that  the  pic- 
tures were  those  of  the  artist  named^  or  whether  his 
name  had  been  used  merely  as  matter  of  description^  or 
intimation  of  opinion.     The  jury  found  for  the  plaintiff, 
saying  that  the  bill  of  parcels  amounted  to  a  warranty : 
and  it  was  held^  that  the  question  had  been  rightly  left 
to  the  jury,  and  that  the  verdict  could  not  be  disturbed ; 
littledale,  J.,  saying, — "  The  case  was  rightly  left  to  the 
jury,  although,  as  to  their  decision,  I  think  that  all  the 
auctioneers  in  London  would  be  alarmed  if  they  thought 
that  such  words  as  these  were  to  be  understood  as  a  war- 
ranty:"  and  Williams,  J., — "The  words  in  question 
might  be  a  mere  expression  of  opinion,  or  might  amount 
to  a  warranty :  it  was  for  the  jury  to  say  which  they  im- 
portedj^     Besides,  there   was  evidence  here,  that  the 
defendant  at  a  subsequent  period  admitted,  that,  in  the 
oonTcrsation  which  took  place  on  the  day  before  the 
lale,  he  had  said  enough  to  imply  a  warranty.     [Jervis, 
C.  J.  That    amounts  to  no  more  than  an  admission 
tbat  he  had  said  all  that  was  proved.     He  was  mis- 
taken in  supposing  it  to  amount  to  a  warranty.]      With 
respect  to  the  representation   having  been  made  on  a 
Sunday, —  [Jervis,  C.  J.  There  is  nothing  in  that.] 


1854. 
Hopkins 

V, 

Tanquebax. 


Edwin  James,  and  Lush,  who  were  to  have  argued  in 
support  of  the  rule,  were  not  called  upon. 


Jervis,  C.  J.  I  am  of  opinion  that  the  rule  to  enter 
a  nonsuit  in  this  case  must  be  made  absolute.  No  doubt, 
there  is  no  necessity  that  the  word  "  warrant ''  or  "  pro- 
Baise"  should  occur  in  the  bargain.  That  was  decided  in 
Cbw  v.  Coleman,  3  M.  &  B.  2,  where  it  was  held  that  a 
verbal  representation  by  the  seller  to  the  buyer,  in  the 
ooorae  of  dealing,  that  he  '^may  depend  upon  it  the 
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1854. 


Hopkins 

V. 

Takqubbay. 


horse  is  perfectly  quiet  and  free  from  vice/'  is  a  war- 
ranty. Nor  is  it  necessary  that  the  statement  or  repre- 
sentation should  be  simultaneous  with  the  close  of  the 
bargain  :  if  it  be  part  of  the  contract^  it  matters  not  at 
what  period  of  the  negotiation  it  is  made.  A  case  of 
Bartlett  v.  Pumell,  4  Ad.  &  E.  792,  6  N.  &  M.  299,  was 
cited  for  the  purpose  of  shewing  that  what  was  said  by 
the  defendant  on  the  Sunday  amounted  to  a  warranty, 
and  that  the  fact  of  the  subsequent  sale  having  taken 
place  in  a  different  mode,  viz.  by  auction,  was  unimpor- 
tant. That  case,  however,  when  examined,  will  be 
found  not  to  establish  any  such  proposition :  it  is  true 
the  parties  there  made  a  collateral  bargain  that  the  goods 
which  the  defendant  might  purchase  should  be  set 
against  a  debt  due  to  him  from  the  owner  of  the  goods. 
It  might  have  been  another  matter,  if  the  auctioneer 
had  been  suing ;  though,  possibly,  as  agent  of  both 
parties,  he  would  have  been  bound  by  the  equities  exist- 
ing between  them.  That  case,  therefore,  does  not 
establish  that  you  may  alter  the  nature  or  character 
of  a  contract  by  a  previous  bargain.  Whether,  assuming 
what  was  said  in  this  case  prior  to  the  sale,  to  have 
amounted  to  a  warranty,  such  warranty  would  under 
the  circumstances  have  been  binding  between  the  par- 
ties, I  give  no  opinion,  because  I  think  it  is  quite  clear 
Vthat  what  passed  amounted  to  a  representation  only,  and 
not  to  a  warranty.  The  facts  were  simply  these : — ^The 
defendant  seeing  the  plaintiff  in  the  stable  on  the  Sunday 
prior  to  the  sale,  examining  the  horse's  legs,  said  to 
him, — ^^  You  need  not  examine  his  legs :  you  have 
nothing  to  look  for :  I  assure  you  he  is  perfectly  sound 
in  every  respect :''  to  which  the  plaintiff  replied,  "  If 
you  say  so,  I  am  satisfied."  The  plaintiff  made  no  fur- 
ther examination ;  and  he  did  not  employ  a  veterinary 
surgeon,  relying  upon  a  representation  made  by  an 
honourable  man.    The  defendant,  doubtless,  believed  the 


TRINITY  TERM^    17  VICTORIA. 


189 


hone  to  be  as  he  represented  it :  no  fraud  is  imputed  to 

him:  on   the  contrary,  indeed,  the  plaintiff  expressly 

disclaims  it.     There  is,  consequently,  no  basis  on  which 

to  rest  this  action.     On  the  day  following,  Mr.  Tatter- 

sall  annoimces  that  he  is  about  to  sell  California  without 

a  warranty :  and  the  defendant  becomes  the  purchaser. 

It  seems  to  me  to  be  perfectly  clear,  that,  in  what  took 

place  between  them  on  the  Sunday,  the  defendant  did 

not  mean  to  warrant  the  horse,  but  was  merely  making 

a  representation  of  that  which  he  bon&  fide  believed  to 

be  the  fact;    and  that  the  plaintiff  so   imdcrstood  it. 

What  passed  afterwards  cannot  in  any  degree  affect  the 

case :  it  only  amounts  to  this,  that  the  parties  thought 

at  one  time  that  there  had  been  a  warranty.     I  think 

the  role  must  be  made  absolute. 


1854. 


Hopkins 

V, 

Taitqusbay. 


iUuLE,  J.  1  also  am  of  opinion  that  the  rule  to 
enter  a  nonsuit  in  this  case  must  be  made  absolute,  the 
event  in  which  the  leave  for  that  purpose  was  reserved 
ha?ing  arisen,  viz.  that  there  was  no  evidence  to  go  to 
the  jury  that  the  horse  was  sold  with  a  warranty.  That 
there  was  no  warranty  at  the  time  of  the  actual  sale,  is 
perfectly  clear;  for,  it  was  shewn  to  be  the  course  of 
dealing  at  Tattersall's,  that  no  horse  is  sold  with  a  war- 
nmty  unless  it  is  expressly  mentioned ;  and  this  has  been 
dealt  with  as  a  case  in  which  no  mention  of  warranty 
was  made  at  the  time  of  the  sale.  The  question,  then, 
is,  whether  we  can  import  a  warranty  of  soundness,  as 
between  the  plaintiff  and  the  defendant,  from  that  which 
took  place  at  TattersalPs  on  the  day  preceding  the 
auction, — a  conversation  pointing  towards  a  sale  of  the 
horse.  It  appears  that  the  plaintiff  and  defendant  met 
at  TattersalFs  on  the  Sunday  morning;  and  that  the 
plaintiff  knelt  down  to  examine  the  horse^s  legs,  when 
the  defendant  said,  "  You  need  not  look :  I  assure  you 
he  is  perfectly  sound  in  every  respect :"  whereupon  the 
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1854.        plaintiff^  desisting  from  the  inspection,  observed^ — "H 

Hopkins       J^^  ^^^  «^>  ^  ^°^  perfectly  satisfied/*     It  has  been  con- 
V-  tended  on  the  part  of  the  plaintifi'^  that  this  was  evi- 

dence fipom  which  the  jury  would  be  warranted  in 
inferring  that  the  parties  were  making  that  a  part  of 
the  bargain.  But  I  do  not  think  there  is  the  smallest 
ground  upon  which  the  jury  could  infer  that  the  parties 
intended  or  understood  from  what  passed  upon  that 
occasion  that  the  defendant  would  be  liable  to  an  action 
if  the  horse  turned  out  to  be  unsound.  That  some  par- 
ties may  have  thought  that  it  amounted  to  a  warranty^ 
proves  only  that  they  attach  to  a  warranty  something 
which  does  not  properly  belong  to  it.  The  evidence, 
properly  understood^  and  appreciated^  amounts  to  no 
more  than  this^  that  the  defendant  was  believed  to  be  a 
gentleman  of  veracity,  as  well  as  of  skill  in  horses,  and 
the  plaintiff  was  about  to  examine  the  horse  in  ques- 
tion, as  persons  who  are,  or  affect  to  be,  very  knowing 
usually  perform  that  operation,  when  the  defendant  says 
to  him,  "  You  need  not  take  the  trouble  to  examine  my 
horse  to  ascertain  if  there  is  any  defect  that  may  be 
seen  or  felt :  he  is  perfectly  sound.**  That  is  a  clear  re- 
presentation :  and,  if  it  were  made  with  intent  to  deceive, 
the  defendant  would  undoubtedly  be  liable.  That,  how- 
ever, is  not  only  not  insinuated,  but  actually  disclaimed 
on  the  part  of  the  plaintiff,  and  I  think  very  properly. 
There  appears  to  have  been  no  more  than  an  honest  re- 
presentation that  the  horse  in  the  defendant's  opinion, 
and  so  far  as  his  knowledge  went,  was  a  perfectly  sound 
horse.  There  is  nothing  whatever  to  shew  that  the  repre- 
sentation was  one  that  was  to  subject  the  defendant  to  a 
liability  to  pay  damages  in  the  event  of  the  horse  prov- 
ing to  be  unsound, — nothing  to  shew  that  the  defendant 
meant  more  than  what  he  actually  did  say  on  the  occasion. 
The  fact  of  that  conversation  passing  between  the  plain- 
tiff and  the  defendant  at  the  time  when  it  was  known 
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to  both  that  the  sale  was  to  take  place  by  public  compe- 
tition on  the  following  day,  affords  to  my  mind  a  very 
strong  reason  for  thinking  that  the  defendant  could  not 
have  intended  what  he  then  said  to  be  imported  as  a 
warranty  into  the  transaction.     If  there  be  any  am- 
biguity, that  affords  an  additional  presumption  that  that 
conversation  was  not  intended  for  a  warranty.     I  there- 
foTe  think  there  was  no  evidence  to  go  to  tbe  jury,  and 
consequently  that  a  nonsuit  must  be  entered  pursuant  to 
the  leave  reserved.    It  is  unnecessary  to  say  anything 
as  to  the  other  point  which  was  thrown  out  in   the 
course  of  the  argument. 


1854. 


Hopkins 

V, 

Takqttsbay. 


Cresswell,  J.  The  only  question  upon  which  it  is 
necessary  to  pronounce  any  opinion  here,  is,  whether 
there  was  any  evidence  of  a  warranty  which  could  pro- 
perly be  submitted  to  the  jury.  I  am  clearly  of  opinion 
that  there  was  not.  The  only  contract  which  was  made 
hetween  the  parties,  was  made  on  the  Monday:  and  i^ 
there  was  no  warranty  given  then.  A  conversation 
took  place  between  the  parties  at  the  stable  on  the  pre- 
▼ious  day.  Was  there  anything  there  to  shew  that  the 
contract  between  the  plaintiff  and  defendant  was  to  be 
different  in  any  respect  from  that  on  which  the  horse 
was  offered  to  the  rest  of  the  public  ?  There  certainly 
was  no  express  warranty.  Is  it  to  be  implied  ?  If  the 
representation  made  at  the  stable  on  the  Sunday  had 
been  made  at  the  time  of  the  sale,  so  as  to  form  part 
of  the  contract,  it  might  have  amounted  to  a  warranty. 
But,  though  the  defendant  made  a  representation  that 
the  horse  was  sound,  he  did  not  thereby  mean  at  all  to 
▼ary  the  contract  to  be  entered  into  at  the  auction  on 
the  following  day.  When  the  defendant  afterwards  ad- 
mitted that  he  did  say  what  amounts  to  a  warranty,  he 
evidently  did  not  mean  to  admit  a  formal  contract  of 
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HOFKIKS 

V, 

TanQI7£S1.T. 


warranty  at  the  time  of  the  sale.     There  was  no  evidence 
of  actual  warranty. 

Crowder^  J.  I  am  of  the  same  opinion.  The  con- 
versation which  took  place  between  the  parties  on  the 
Sunday  was  a  mere  representation^  and  was  evidently 
not  made  with  an  intention  to  warrant  the  horse.  A 
representation,  to  constitute  a  warranty,  must  be  shewn 
to  have  been  intended  to  form  part  of  the  contract.  I 
think  it  abundantly  clear  upon  the  evidence  that  the 
matter  here  relied  on  was  not  understood  or  intended  as 
forming  part  of  the  contract  which  might  be  made  at 
the  auction  on  the  following  day,  which  it  was  well 
known  to  both  parties  would  be  without  a  warranty.  It 
was  a  mere  representation,  quite  distinct  from  any  in- 
tention to  warrant  the  animal.  It  is  imnecessary  to 
consider  whether  a  party  may  lawfully  warrant  as  be- 
tween himself  and  a  particular  individual  under  cir- 
cumstances like  these.  It  is  a  very  grave  question 
whether  such  a  contract  could  be  upheld  in  a  court  of 
justice,  in  the  case  of  a  sale  by  auction,  where  all  have  a 
right  to  suppose  they  are  bidding  upon  equal  terms. 

Rule  absolute  for  a  nonsuit. 


May  27. 

A  copy  (un- 
stamped) of  the 
Act  Book  of 
the  Ecclesias- 
tical Court  is 
admissible  in 
evidence  under 
the  14  &  15 
Vict.  c.  99,  s. 
14. 


DoRRETT  and  others  t?.  Sir  H.  Meux  and  Another. 

X  HIS  was  an  action  of  ejectment  by  remaindermen,  to 
recover  possession  of  a  public-house  and  premises,  called 
the  Blue  Boar,  in  Great  Bussell  Street,  Bloomsbury. 

At  the  trial,  before  Crowder,  J.,  at  the  sittings  at 
Westminster  after  the  last  term,  in  order  to  shew,  as  part 
of  their  title,  that  one  Peacock  had  by  will  conveyed 
a  lease  of  the  premises  in  question  to  one  Hitchins, 
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the  plidntiffs'  cormsel  put  in  a  copy  of  the  Act  Book        1854. 
of  the  Ecclesiastical  Court.     It  was  objected,  for  the       dobbbtt~ 
defendants,  that  this  copy  was  not  admissible.     The  «• 

learned  judge,  however,  received  it;  and,  a  verdict  hav- 
ing been  found  for  the  plaintiffs,  and  several  points 
reserved, 

BuBar  now  moved  to  enter  a  nonsuit,  or  for  a  new 
trial,  contending,  amongst  other  things,  that  the  copy 
of  the  Act  Book  was  not  admissible,  not  being  rendered 
efidence  by  the  14  &  15  Vict.  c.  99,  the  14th  section  of 
which  enacts,  that,  '^  whenever  any  book  or  other  docu- 
ment is  of  such  a  public  nature  as  to  be  admissible  in 
endence  on  its  mere  production  from  the  proper  custody, 
ud  no  statute  exists  which  renders  its  contents  prove- 
able  by  means  of  a  copy,  any  copy  thereof,  or  extract 
Aarefrom,  shall  be  adnussible  in  evidence  in  any  court 
of  justice,  or  before  any  person  now  or  hereafter  having 
V  law,  or  by  consent  of  parties,  authority  to  hear,  re- 
ceire,  and  examine  evidence,  provided  it  be  proved  to  be 
an  examined  copy  or  extract,  or  provided  it  purport  to  be 
signed  and  certified  as  a  true  copy  or  extract  by  the 
officer  to  whose  custody  the  original  is  intrusted ;  and 
which  officer  is  hereby  required  to  fiimish  such  certified 
^  or  extract  to  any  person  applying  at  a  reasonable 
tone  for  the  same,  upon  payment  of  a  reasonable  sum 
fcr  the  same,  not  exceeding  4rf.  for  every  folio  of  ninety 
words."  The  copy  of  the  Act  Book  was  no  proof  of  the 
^.  \Cre$9weU^  J.  The  plaintiffs  were  not  seeking  to 
pore  the  will ;  but  merely  to  prove  that  a  certain  per- 
son was  the  executor  named  in  the  will.]  The  book 
iWf  might  be  good  evidence  for  that  purpose,  but  not 
*copy.  [Jerms,  C.  J.  Is  not  the  Act  Book  a  "  book 
of  such  a  public  nature  as  to  be  admissible  in  evidence 
on  its  mere  production  fi^m  the  proper  custody?" 
^oiwfer,  J.     The  document  offered  was  an  "  examined 
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Mjeux. 


oopj"  Jervis,  C.  J.  It  waa  clearly  admissible  under 
the  act.]  The  Act  Book  itself  is  but  a  copy ;  and  the 
best  copy  is  the  only  evidence.  [Jervis,  C.  J.  There 
is  no  such  thing  as  a  best  copy.]  No  evidence  was 
offered  to  excuse  the  absence  of  the  probate.  [Maule,  J. 
If  the  Act  Book  itself  would  be  evidence^  the  examined 
copy  would  also  be  so  under  the  statute.]  If  these 
copies  are  to  be  received  as  evidence,  the  revenue  will 
be  defiranded.  \_Maule,  J.  Some  such  argument  was 
urged  in  Blatterie  v.  Poofey,  6  M.  &  W.  664.  Be  it  so.] 
It  is  submitted  that  this  is  not  the  best  evidence. 


Jbbvis,  C.  J.  I  think  there  is  no  ground  for  a  rule. 
It  is  admitted^  that^  brfore  the  passing  of  the  14  &  15 
Vict.  c.  99j  the  Act  Book  would  be  admissible  evidence 
to  prove  what  was  hexe  required :  and  the  14th  section 
says,  that,  whenever  any  book  or  other  document  is  of 
such  a  public  nature  as  to  be  admissible  in  evidence  on 
its  mere  production  from  the  proper  custody,  and  no 
statute  exists  which  renders  its  contents  proveaUe  by 
means  of  a  copy,  any  copy  thereof,  or  extract  therefrom, 
shall  be  admissible  in  evidence  in  any  court  of  justice, 
&c.,  provided  it  be  proved  to  be  an  examined  copy  or 
extract,  and  purport  to  be  duly  certified  as  such.  There 
is  nothing  in  the  objection. 


The  rest  of  the  court  concurring, 


Rule  refused. 
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BUCKLAND   V.   Johnson.  June  7. 


The 


plaintiff  declared  for  money  had  and  received,  To  a  count  for 

money  had  and 

goods  sold  and  delivered,  and  money  foond  due  upon  received,  the 
an  account  stated,  and  also  ''for  that  the  defendant  pie^edjthat 
converted  to  his  own  use,  and  wrongfully  deprived  the  ^^  "^^  ^^^ 

^  for  money  re- 

plaintiff  of  the  use  and  possession  of,  the    plaintiff^s  ceivedhecame 

^^,  due  from,  and 

fpf^^*  was  contracted 

The  defendant  pleaded,— first,  except  as  to  the  last  ^^i  ^  ^^t. 

r  '  f  r  ant  jomtly  With 

county  never  indebted.  A.,  and  not  by 

^  <.,  «      •  .m  the  defendant 

Secondly,  as  to  the  last  count,  not  guilty.  gione,  nor  by 

Thirdly,  as  to  the  last  count,  that  the  goods,  moneys,  ^«  ^^^^ 
and  bank-notes  therein  mentioned  were  not,  nor  was  but  only  jomt- 

1y  *"  that,  after 

any   or  either   of   them,   or    any   part    thereof,   the  the  accruing  of 

P^^  action  in  the 

Fourthly, — as  to  so  much  of  the  declaration  as  related  «>^t  mention- 
to  numey  payable  for  money  received  by  the  defendant  sued  A.  for 
to  the  i^aintiff's  use,  and  to  the  said  household  furniture,  l^/ed^^^ 
glasB,  linen,  china,   books,  and  plate, — that  the  said  trover,  and  re- 

,  .  covered  a  judg* 

[money  was  money  received  for,  and  as,  and  being  the  ment  against 
proceeds  of  the  sale  of  the  goods  in  the  last  count  and  ^^  ^ts^^d 

that  the  causes 
of  action  in  respect  of  which  the  plaintiff  so  recovered  that  judgment  against  A.  included 
aU  the  camatB  of  actum  to  wkieh  that  plea  was  pleaded. 

It  appeared  in  evidence,  that  the  defendant  fmd  A.  had  wrongflilly  converted  the  goods 
of  the  plaintiff,  by  selBng  them ;  that  the  proceeds  of  the  sale  (1 50/.)  were  received  ^  the 
defendimi  ahnes  and  thiit  the  plaintiff  had  sued  A.,  and  recovered  a  verdict  for  100/.,  as 
the  value  of  the  goods  so  converted ;  but  that,  in  consequence  of  A.'s  insolvency,  he  had 
obtained  no  satimMstion. 

Upon  its  being  oljected,  at  the  trial  of  tins  action,  that  these  facts  did  not  sustain 
tiie  plea,  the  judge  allowed  the  defendant  to  amend  by  substituting  for  the  words 
•bore  in  inverted  commas,  the  following,  "the  said  money  was  money  received  for 
aod  as  bang  the  proceeds  of  the  sale  of  the  goods  in  the  last  count  and  hereinafter  men- 
tioned:''— 

Held, — that  the  amendment  was  properly  allowed,  though  the  judge  imposed  no  terms 
OQ  the  defendant, — and  that  the  amended  plea  afforded  a  complete  answer  to  the  claim  of 
the  plaintiff  in  tlds  action. 

Amble, — per  Jervis,  C.  J., — that  a  judgment  in  trover  vests  the  property  in  the  goods 
in  the  defendant,  yVom  the  time  of  the  ctmoertUm. 

l2 
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hereinafter  mentioned^]  ^  and  that  the  grievances  in  the 
last  coont  mentioned^  so  far  as  they  related  to  the  said 
household  furniture^  glass^  linen^  china^  books^  and 
plate^  were  committed  by  the  defendant  and  the  said 
Thomas  Barber  Johnson  jointly^  and  not  by  the  defend- 
ant alone^  which  said  Thomas  Barber  Johnson^  at  and 
from  the  time  of  the  accruing  of  the  causes  of  action  to 
which  this  plea  was  pleaded^  until  and  at  the  time  of  the 
recovery  of  the  judgment  thereinafter  mentioned^  was 
with  the  defendant  jointly  liable  to  the  plaintiff  for  the 
said  causes  of  action :  That^  after  the  accruing  of  the 
causes  of  action  to  which  that  plea  was  pleaded,  and 
before  that  action^  the  now  plaintiff  commenced^  in  the 
court  of  our  lady  the  Queen  before  Her  justices  at  West- 
minster^ commonly  called  the  court  of  Common  Pleas 
at  Westminster,  an  action  at  law  against  the  said  Thomas 
Barber  Johnson^  and  by  his  declaration  in  that  action 
the  now  plaintiff  declared^  and  said,  amongst  other 
things^  that  he  sued  the  said  Thomas  Barber  Johnson 
for  money  payable  by  the  said  Thomas  Barber  Johnson 
to  the  plaintiff  for  money  received  by  the  said  Thomas 
Barber  Johnson  to  the  plaintiff's  use ;  and  for  that  the 
said  Thomas  Barber  Johnson  converted  to  his  own  use, 
find  wrongftdly  deprived  the  plaintiff  of  the  use  and 
possession  of  the  plaintiff's  goods,  that  is  to  say,  house- 
hold ftimiture,  household  utensils,  books,  and  pictures ; 
and  the  plaintiff  by  his  said  declaration  in  that  action 
claimed  500/. :  That  such  proceedings  were  thereupon 
had  in  the  said  court  in  that  action,  that  afterwards,  and 
before  this  action,  the  plaintiff  recovered  against  the 


*  The  words  within  brackets 
were  inseried^by  way  of  amend- 
ment, in  substitution  of  the 
following: — "debt  for  money 
received  became  due  from,  and 
was  contracted  by,  the  defend- 


ant jointly  with  Thomas  Bar- 
ber Johnson,  and  not  by  the 
defendant  alone,  nor  by  the 
two  jointly  and  severally,  but 
only  jointly.*' 
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said  Thomas  Barber  Johnson^  for  and  in  respect  of^        1854. 
amongst  other  things,  his  said  claim  for  money  payable     bxtckland 
to  him  by  the  said  Thomas  Barber  Johnson,  and  for  the   ,  ^    •• 

JOHKBON. 

said  conversion  to  the  said  Thomas  Barber  Johnson's 
own  nse^  and  the  said  wrongful  deprivation  of  the  plain- 
tiff of  the  nse  and  possession  of  ijfe  said  household  fur- 
niture^ household  utensils^  and  books  by  the  said  Thomas 
Barber  Johnson^  the  sum  of  100/.^  with  136/.  for  costs 
of  suit :  That  the  said  household  furniture^  household 
utensils^  and  books  in  the  declaration  in  the  said  other 
action  mentioned  as  aforesaid^  were  and  are  the  same 
Uentical  goods  as  the  said  goods  which  in  the  declara- 
tion in  this  action  were  described  as  household  furniture^ 
^ass^  linen,  china^  books^  and  plate ;  and  that  the  con- 
Tersion  and  deprivation  thereof,  whereof  the  plaintiff  in 
the  said  other  action  complained  as  aforesaid,  was  and  is 
tlie  same   as  the   conversion   and   deprivation  thereof 
thereof  in  this  action  he  had  in  his  declaration  com- 
plained, and  to  which  this  plea  was  pleaded ;  and  that 
the  said  claim  in  the  said  other  action  in  respect  of 
numey  payable  for  money  received,  included  the  plain- 
tiff's said  claim  in  this  action  for  money  payable  for 
BKmey  received,  and  to  which  the  plea  was  pleaded :  And 
ttat  the  causes  of  action  whereof  the  plaintiff  in  his  de- ' 
daration  in  the  other  action  so  complained  as  aforesaid, 
and  in  respect  of  which,  amongst  other  things,  he  so  as 
aforesaid  recovered  the  said  judgment,  included  all  the 
causes  of  action  to  which  this  plea  was  pleaded, — which 
judgment  remained  on  record  in  the  said  court. 

fifth  plea,  as  to  the  last  count  so  far  as  it  related  to  Fifth  plea, 
the  moneys  and  bank-notes,  that  the  defendant,  so  as  in 
^  last  count  mentioned  converted  to  his  own  use,  and 
VTongfiilly  deprived  the  plaintiff  of  the  use  and  posses- 
son  of  the  said  moneys  and  bank-notes,  not  alone,  but 
jobilywith  the  said  Thomas  Barber  Johnson,  and  in 
iQcli  way  as  that  he  and  the  said  Thomas  Barber  John- 


148 


IN    THE   COMMON  -  FLBAS, 


1854.       son  thereby  became,  at  the  election  of  the  plaintiff  to  be 


BvoxLAVD  treated  as  and  converted  into  joint-debtors  to  the  said 
^    ^'  plaintiff,  to  the  amount  of  the  said  moneys  and  bank- 

notes^  as  for  money  received  by  them  to  the  use  of  the 
plaintiff,  if  the  plaintiff  should  elect  to  waive  the  said 
tort  in  respect  of  the  said  moneys  and  bank-notes^  and 
should  waive  the  same :  That^  afterwards^  and  before 
this  action^  the  plaintiff  did  elect  to  waive^  and  in  pur- 
suance of  such  election  did  waive^  the  said  tort ;  where- 
upon and  whereby  the  defendant  and  the  said  Thomas 
Barber  Johnson  became^  to  the  amount  of  the  said 
moneys  and  bank-notes  Joint-debtors  to  the  plaintiff  for 
money  received  by  them  to  his  use^  and  thereupon^  be- 
fore this  action^  the  plaintiff  commenced  in  the  said 
court  of  Common  Pleas  the  said  other  action  in  the  next 
preceding  plea  mentioned^  and  therein  declared  as  in 
that  plea  mentioned^  and  before  this  action  recovered 
the  judgment  in  the  next  preceding  plea  mentioned: 
And  that  the  said  daim  in  the  s^d  other  action  for 
money  payable  for  money  received^  included  all  the 
plaintiff^s  claim  for  the  said  debt  for  money  reoeired 
in  which  the  defendant  and  the  said  Thomas  Barber 
Johnson  became  jointly  indebted  to  the  plaintiff  by  rea- 
*son  of  the  waiver  of  the  said  tort  as  aforesaid^ — ^whieh 
judgment  remained  on  record  in  the  said  court. 

The  plaintiff  replied  taking  issue  upon  the  firsts  second^ 
and  third  pleas^  and  to  the  fourth  and  fifth  replied  nul 
tiel  record. 

The  cause  was  tried  before  Williams^  J.^  at  the  first 
sitting  at  Westminster  in  this  term.  The  facts  which 
appeared  in  evidence  were  as  follows : — 

The  plaintiff  had  advanced  money  to  the  amount  oi 
249/.  to  one  Midgeley,  and  on  the  29th  of  May,  1852^ 
to  secure  those  advances,  Midgeley  executed  to  him  a 
bill  of  sale  of  his  household  furniture.  Midgeley  after* 
wards  made  a  second  bill  of  sale  of  the  same  goods  to  one 
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Ferldns,  to  whom  he  was  indebted  to  the  amount  of       1854. 
148/.    Perkins^  having  seized  the  goods  under  his  bill  of     bucklaitd"" 

sale,  employed  the  defendant,  who  was  an  auctioneer,  to  v. 

^^    .  Jomrsov. 

sell  them. 

It  aiq[)eared  that  there  were  two  Johnsons, — William 
Johnson,  the  father,  and  Thomas  Barber  Johnson,  the 
son, — ^but  it  did  not  distinctly  appear  whether  they  car- 
ried on  business  in  partnership,  or  whether  the  son  acted 
as  the  agent  or  servant  of  his  father. 

The  goods  were  sold  by  Thomas  Barber  Johnson ;  but 
the  father,  William  Johnson,  the  now  defendant,  was  in 
the  auction-room  while  the  sale  was  going  on,  and  he 
received  the  proceeds,  amounting  to  150/.,   and,  not- 
withstanding a  notice  from  the  plaintiff  not  to  part  with 
the  money,  paid  with  it  Parker's  demand  of  148/.    The 
plaintiff,  not  then  knowing  that  the  now  defendant  had 
received  the  money,  sued  Thomas  Barber  Johnson  for 
money  had  and  received,  and  for  the  conversion,  and 
obtained  a  verdict  and  judgment  against  him  for  100/. 
And  186/.  costs :  but  the  suit  produced  no  fruits,  Thomas 
Barber  Johnson  having  taken  the  benefit  of  the  insolvent 
debtors  act,  and  therefore  this  action  was  brought  against 
tVilliam  Johnson,  the  father. 
On  the  part  of  the  plaintiff,  it  was  objected  that  the 
^acts  proved  did  not  sustain  the  fourth  plea,  the  money 
^^ving  been  received  by  the  now  defendant  only,  and 
^ot  by  the  father  and  son  jointly;  and  that  the  plaintiff 
'^as  at  all  events  entitled  to  recover  upon  the  count  for 
^^oney  had  and  received^  notwithstanding  there  might 
l^jive  been  a  conversion  by  the  two. 

The  learned  judge  inclining  to  think  this  argument 

"^vell  founded,  the  defendant's  counsel  asked  leave  to 

%ibandon  the  plea,  and  plead  de  novo.    The  learned 

Jiidge  having  declined  to  allow  this,  he  was  then  asked 

to  permit  the  plea  to  be  amended,  by  striking  out  the 

^ords,  "  the  said  debt  for  money  received  became  due 
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1854.       from^  and  was  contracted  by,  the  defendant  jointly  with 
BucKLAKiT"  Thomas  Barber  Johnson^  and  not  by  the  defendant 
V-  alone^  nor  by  the  two  jointly  and  severally^  but  only 

jointly,"  and  substituting  for  them  the  following^ — 
"  the  said  money  was  money  receiyed  for  and  as  being 
the  proceeds  of  the  sale  of  the  goods  in  the  last  count 
and  hereinafter  mentioned/' 

It  was  then  insisted  by  the  defendant's  counsel^  that 
the  recovery  in  the  action  against  Thomas  Barber  John- 
son was  a  bar  to  an  action  against  the  now  defendant 
either  for  the  conversion  of  the  same  goods^  or  for  the 
recovery  of  the  proceeds  thereof. 

The  learned  judge  left  the  case  to  the  jury,  who  found 
that  the  plea  as  amended  was  proved ;  and  accordingly 
his  lordship  directed  a  verdict  to  be  entered  for  the 
defendant,  reserving  leave  to  the  plaintiff  to  enter  a  ver- 
dict for  148/.  15^.,  if  the  court  should  be  of  opinion  that 
the  amendment  was  improperly  allowed,  or  the  plea  as 
amended  afforded  no  defence ;  and  the  court  to  say^  if 
they  thought  the  amendment  ought  to  have  been  made^ 
what  terms,  if  any,  should  have  been  imposed. 

Byles,  Seijt.,  on  a  former  day  in  this  term,  moved  fixr 
a  rule  nisi  accordingly.  [MtnUe,  J.  The  plaintiff  has 
already  sued  Thomas  Barber  Johnson,  and  recovered  a 
judgment  against  him  for  the  wrongful  conversion  of  the 
goods  in  question.  It  appears,  therefore,  upon  record 
that  the  goods  were  wrongftdly  converted.  The  plaintiff 
now  says  that  the  goods  were  not  wrongfully  converted^ 
but  were  sold  with  his  consent  and  authority.  The  de- 
fendant answers, — "  No :  you  cannot  be  permitted  now 
to  say  that ;  for,  it  is  agreed  and  settled  between  us  that 
it  was  a  wrongful  conversion.'^  Suppose,  after  the  re- 
covery in  the  action  against  Thomas  Barber  Johnson^ 
the  money,  the  proceeds  of  the  sale,  had  been  received 
by  him,  could  the  plaintiff  have  brought  another  action 


V. 

JoHNSOir. 
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agamat  him^  for  money  had  and  received?]     Probably        1854. 
not     [^Maule,  J.     Then,  how  can  he  maintain  such  an      bxtciclahd" 
action  against  the  now  defendant  ?]     That  presents  a 
totally  different  question.     The  now  defendant  is  no 
party  to  the  record  in  the  former  action. 
A  role  nisi  having  been  granted^ 

Lu8k  now  shewed  cause.     The  amendment  was  pro- 
perly made.     It  had  been  supposed,  that,  as  both  father 
and  son  were  present  and  acting  in  the  sale  of  the  goods, 
both  had  received  the  money ;  but,  as  it  turned  out  upon 
tbe  evidence  given  at  the  trial  that,  though  both  acted 
in  the  sale,  the  proceeds  were  received  by  the  father 
only,  the  amendment  was  asked  for,  in  order  to  make 
the  plea  fit  the  facts  as  proved.     The  amendment  did  not 
in  any  degree  vary  the  issue  the  parties  went  down  to 
try.     [Maule^  J.     The  conversion  consisted  of  a  sale  by 
the  two.     Suppose  two  persons  jointly  sell  goods  to  a 
third,  and  the  buyer  pays  the  price  to  one  of  them,  is 
not  that  a  payment  to  both  ?]     It  is  submitted  that  it  is. 
The  amendment  did  not  really  alter  the  matter  in  con- 
test between  the  parties ;  and  it  clearly  was  within  the 
competence  of  the  learned  judge. 

Then,  it  is  said  that  the  plea  is  a  bad  one,  as  amended. 
It  is  perfectly  dear  that  a  party  having  a  right  of  action 
for  a  conversion,  may  waive  the  tort,  and  sue  for  money 
had  and  received ;  but,  if  he  recovers  in  an  action  for 
money  had  and  received,  such  recovery  would  be  a  bar 
to  an  action  of  trover  against  the  same  or  another  de- 
fendant; and  vice  vers&.    It  is  also  dear,  that,  where 
Aere  are  two  joint  tort-feasors,  a  judgment  recovered 
against  one  of  them,  may  be  set  up  as  a  bar  to  an  action 
against  the  other.     There  are  distinct  authorities  in 
support  of  both  these   propositions.       In  Brown  v. 
Wooiton,  Cro.  Jac.  73,  in  trover  for  plate,  the  defendant 
pleaded^  that  the  plaintiff  had  brought  an  action  for  the 
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1854.        same  goods  against  J.  S.,  supposing  the  conyersion  to 

BiTCKiAinr"  ^^^^  "^^^  ^y  ^^>  ^^^  *^*  ^®  ^®^  recoTered  judgment 
against  J.  S.,  and  taken  him  in  execution,— ayerring  that 

the  second  action  was  for  the  same  goods,  and  for  the 
same  trover  and  conversion.  Upon  demurrer,  it  waa 
objected  that  the  plea  was  bad,  being  pleaded  without 
satisfaction;  and  the  case  was  put  of  '^debt  against 
two  by  several  prsecipes  upon  obligation,  judgment  and 
execution  against  one  is  no  plea  for  the  other,  without 
satisfaction;  and  execution  of  the  body  is  no  satis£ac* 
tion.'^  But  the  court  held  the  plea  to  be  good :  "  for, 
the  cause  of  action  being  against  divers,  for  which 
damages  uncertain  are  recoverable,  and  the  plaintiff 
having  judgment  against  one  person  for  damages  certain, 
that  which  was  uncertain  before  is  reduced  in  rem  judi- 
catam,  and  to  certainty ;  which  takes  away  the  action 
against  the  others :  and  therefore  Popham  said,  if  one 
hath  judgment  to  recover  in  trespass  against  one,  and 
damages  are  certain,  although  he  be  not  satisfied,  yet  he 
shall  not  have  a  new  action  for  this  trespass.  By  the 
same  reason,  e  contril,  if  one  hath  cause  of  action  against 
two,  and  obtain  judgment  against  one,  he  shall  not  have 
remedy  against  the  other ;  and  the  alleging  that  he  hath 
the  one  in  execution  for  this  cause,  is  not  an  answer  to 
the  purpose :  and  the  difference  betwixt  this  case  and 
the  case  of  debt  upon  an  obligation  against  two,  is,  be* 
cause  there  every  of  them  is  chargeable,  and  liable  to 
the  entire  debt ;  and  therefore  a  recovery  against  one  is 
no  bar  against  the  other,  until  satisfaction.  Fenner 
said,  that,  in  case  of  trespass,  after  the  judgment  given, 
the  property  of  the  goods  is  changed,  so  as  he  may  not 
seize  them  again/'  That  shews  that  a  second  action  of 
trover  cannot  be  maintained.  In  Kitchen  v.  Campbell,  3 
Wils.  304,  2  Sir  W.  Bla.  827,  the  court,  in  giving  judg- 
ment,  says, — "  We  are  of  opinion  that  the  plaintiffs,  hav- 
ing brought  trover  in  this  court  in  Michaelmas  Term, 
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1769,  against  the  aheiiff  of  Surrey  and  the  now  defendant^ 
to  reoover  the  value  of  the  goods  of  the  bankrupt  taken  in 
execution  (which  action  well  laid)^  fiave  made  their  elec- 
tion; and,  there  being  a  verdict  and  judgment  upon  re. 
cord  in  that  action  against  the  plaintifis,  they  are  barred 
for  ever  from  having  the  present  or  any  other  action : 
for^  you  shall  not  bring  the  same  cause  of  action  twice 
to  a  final  determination :  Nemo  debet  bis  vexari :  upon 
this  we  found  our  judgment/'     [CresMi^Uy  J.     A  re* 
oovery  in  trover  would  be  no  answer  to  an  action  for 
goods  sold  and  delivered.]     No:  but  it  would  be  to 
money  had  and  received.    The  plaintiff  might  have  sued 
both  father  and  son  in  the  former  action.     [Maule,  J. 
Does  it  operate  as  an  estoppel  ?]     No :  it  is  recovery, — 
fttisfiEu^on.    Even  in  matter  of  debt,  a  judgment  re- 
covered in  an  action  against  one  joint-debtor,  is  a  bar  to 
te  action  against  the  other.      This  was  decided  in  King 
v«  Hoarey  18  M.  &  W.  494.    Parke,  B.,  in  giving  the 
Judgment  of  the  court,  there  says, — '^  It  is  remarkable 
^liat  this  question  should  never  have  been  actually  de- 
cided in  the  courts  of  this  coimtry.     There  have  been, 
apparently,  conflicting  dicta  upon  it.     Lord  Tenterden, 
the  case  of  Walters  v.  Smith,  2  B.  &  Ad.  892,  is  re- 
K^orted  to  have  said  that  a  mere  judgment  against  one 
rotild  not  be  a  defence  for  another.   My  Brother  Maule 
stated,  in  that  of  Bell  v.  Banks,  3  M.  &  G.  267,  3  Scott^ 
I .  R.  497,  that  a  security  by  one  of  two  joint-debtors 
"^ronld  merge  the  remedy  against  both.    In  the  t»se  of 
JLechmere  v.  Fletcher,  1 C.  &  M.  634,  Bayley,  B.,  strongly 
^Sutimates  the  opinion  of  the  court  of  Exchequer,  that  the 
judgment  against  the  one  was  a  bar  for  both  of  two  joint- 
fdebtors;  though  the  point  was  not  actually  ruled,  as  the 
case  did  not  require  it.     In  the  absence  of  any  positive 
muthority  upon  the  precise  question,  we  must  decide  it 
upon  principle,  and  by  analogy  to  other  authorities ;  and 
we  fed  no  diflSculty  in  coming  to  the  conclusion  that  the 
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1854.  plea  is  good.  If  there  be  a  breach  of  contract^  or  wrong 
BucKXAinr"  done,  or  any  other  cause  of  action  by  one  against 
JoHKBOK.  another,  and  judgment  be  recovered  in  a  court  of  record, 
the  judgment  is  a  bar  to  the  original  cause  of  action, 
because  it  is  thereby  reduced  to  a  certainty,  and  the 
object  of  the  suit  attained,  so  far  as  it  can  be  at  that 
stage ;  and  it  would  be  useless  and  yexatious  to  subject 
the  defendant  to  another  suit  for  the  purpose  of  obtain- 
ing the  same  result.  Hence  the  legal  maxim  '  transit  in 
rem  judicatam,' — the  cause  of  action  is  changed  into 
matter  of  record,  which  is  of  a  higher  nature,  and  the 
inferior  remedy  is  merged  in  the  higher.  This  appears 
to  be  equally  true  where  there  is  but  one  cause  of  action, 
whether  it  be  against  a  single  person  or  many.  The  judg- 
ment of  a  court  of  record  changes  the  nature  of  that 
cause  of  action,  and  prevents  its  being  the  subject  of 
another  suit,  and  the  cause  of  action,  being  single,  can- 
not afterwards  be  divided  into  two.  Thus,  it  has  been 
held,  that,  if  two  commit  a  joint  tort,  the  judgment 
against  one  is,  6{  itself,  without  execution,  a  sufficient 
bar  to  an  action  against  the  other  for  the  same  cause: 
Broum  v.  Wootton.  And,  though,  in  the  report  in 
Yelverton,  expressions  are  used  which  at  first  sight  ap- 
pear to  make  a  distinction  between  actions  for  unliqui- 
dated damages  and  debts,  yet,  upon  a  comparison  of  all 
the  reports  (a),  it  seems  clear  that  the  true  ground  of 
the  decision  was  not  the  circumstance  of  the  damages 
being  unliquidated.  Chief  Justice  Popham  states  the 
true  ground." 

At  all  events,  the  amendment  was  one  which  might 
properly  be  made  under  the  15  &  16  Vict.  c.  75,  s.  222  : 
and  as  it  in  no  degree  varied  the  issue  the  parties  went 
down  to  try,  there  was  no  reason  for  imposing  terms. 

(a)  See  Yelverton,  67,  F.  Moore,  762. 
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Hawkins  and  JFinlason,  in  support  of  the  rule.  The  1854. 
original  and  the  amended  plea  clearly  do  not  present  the  bvcklasd 
same  defence.  The  proof  failed  because  the  money  was  ,  ^' 
not  receiyed  by  Thomas  Barber  Johnson^  but  by  the  now 
defendant.  \Jerv%Sy  C.  J.  You  knew  that  all  along, 
and  therefore  could  not  be  taken  by  surprise.]  We 
might  haye  demurred  to  the  amended  plea.  [Maule, 
J.  Probably  you  would  have  asked  to  have  been  allowed 
to  plead  and  demur.  CressweU,  J.  The  substance  of 
the  plea  as  it  now  stands,  is,  that  the  plaintiff  recovered 
against  the  son  in  trover  for  the  conversion  of  the  same 
goods,  and  therefore  he  cannot  recover  against  the  father 
in  an  action  for  the  proceeds.  The  original  plea  set  up 
two  defences, — a  joint  conversion  by  the  two,  and  a  re- 
ceipt of  the  money  by  the  two.  In  the  amended  plea, 
the  defendant  abandons  the  joint  receipt  of  the  money^ 
— an  allegation  of  a  fact  which  he  could  not  prove.] 
The  plea  as  it  now  stands  was  not  sustained  by  the  evi- 
dence. [Lush.  That  point  was  not  reserved :  it  was 
taken  for  granted  that  the  plea  as  amended  was  proved. 
[JerviSj  C.  J.  No  question  was  put  to  the  jury.  My 
Brother  Williams  reports,  that,  the  amendment  being 
made,  my  Brother  Byles  withdrew.] 

The  plea  is  clearly  bad  a^  it  now  stands.  It  no  where 
appears  on  the  face  of  it  that  the.  conversion  in  respect 
of  which  the  plaintifP  recovered  against  Thomas  Barber 
Johnson,  was  a  conversion  by  sale  of  the  goods,  so  as  to 
connect  the  receipt  of  the  money  now  sought  to  be  re- 
covered with  that  conversion.  It  alleges  that  '^the 
money  in  question  was  money  received  for  and  as  and 
beiDg  the  proceeds  of  the  sale  of  the  goods  in  the  last 
count  and  thereinafter  mentioned.^'  The  defendant  was 
bound  to  shew  in  his  plea  that  the  sale  of  the  goods  was 
the  conversion  complained  of.  He  goes  on  to  allege  that 
the  grievances  in  the  last  count  mentioned,  so  far  as  they 
idate  to  the  said  household  goods,  &c.,  were  committed 
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1854.  by  the  defendant  and  the  said  Thomas  Barber  Johnson, 
BFOKUkiTD  jointly,  and  not  ''by  the  defendant  alone/' — not  saying  in 
what  respect, — "  and  that,  after  the  accruing  of  the  causes 
of  action  to  which  this  plea  is  pleaded,  and  before  this  ac- 
tion, the  now  plaintiff  commenced  an  action  against  Tho- 
mas Barber  Johnson'^  for  money  had  and  reoeived,  and  for 
a  wrongful  conversion  of  the  plaintiff's  goods,  and  reco- 
vered for  and  in  respect  of  his  claim  for  money  payable  to 
him  by  Thomas  Barber  Johnson,  and  for  the  said  conver- 
sion, 100/.,  and  costs:  and  then  the  plea  concludes  with  an 
averment  that  the  goods  mentioned  in  the  declaration  in 
each  action  were  the  same,  and  the  causes  of  action  the 
same.  It  is  not  alleged  that  the  money  received  by  the 
defendant  was  the  proceeds  of  the  conversion  of  these 
very  goods.  ICrowder,  J.  Can  any  body  doubt  that  the 
sale  was  the  conversion  ?  Jervis,  C.  J.  If  this  objec- 
tion had  been  presented  at  the  trial,  it  would,  if  there  be 
anything  in  it,  have  been  obviated  at  once.  The  judg- 
ment in  trover  changes  the  property.]  Not  the  judg- 
ment alone,  but  the  judgment  and  satisfaction :  Cooper 
V.  Shepherd,  ante.  Vol.  Ill,  p.  266.  [Jervis,  C.  J. 
There  it  happened  that  the  money  had  been  paid.] 
The  present  case  is  clearly  distinguishable  firom  Brown 
V.  Wooiton,  and  also  from  King  v.  Hoare.  Brown  v. 
Wootton  is  an  authority  merely  for  this, — that,  if  there 
be  one  joint  cause  of  action  only  against  two  persons,  a 
judgment  obtained  against  one  of  them  is  a  bar  to  a 
recovery  against  the  other  in  a  second  action  for  the 
same  cause:  and  the  reason  given,  is,  because  ^^ the 
cause  of  action  being  against  divers,  for  which  damages 
uncertain  are  recoverable,  and  the  plaintiff  having 
judgment  against  one  person  for  damages  certain,  that 
which  was  uncertain  before  is  reduced  in  rem  judicatam, 
to  a  certainty,  which  takes  away  the  action  against  the 
others :''  and  therefore  it  is  that  Popham,  C.  J.,  says, 
that,  ''  if  one  hath  cause  of  action  against  two,  and  ob- 
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tain  judgment  against  one,  he  shall  not  have  remedy  1854. 
against  the  other.'^  But,  in  the  present  case  there  are  Bttcklajo) 
two  distinct  and  separate  causes  of  action :  the  evidence  johksok 
vould  necessarily  be  essentially  different ;  and  the  da- 
mages nuiffht  be  different.  Besides,  the  plea  is  in  con- 
fession and  avoidance,  and  there  is  an  admission  of 
money  had  and  received  by  the  defendant  to  the  use  of 
the  plaintiff.  [Mauie,  J.  The  plaintiff  has  made  the 
goods  the  goods  of  Thomas  Barber  Johnson  by  the  reco- 
very.] Cooper  V.  Shepherd  is  an  authority  to  the  con- 
trary. {Jervis,  C.  J.  Adams  v.  Broughton,  Andrews,  18, 
2  Stra.  1078,  (a)  seems  to  be  a  very  distinct  authority 
to  shew  that  the  property  is  changed  by  the  recovery  in 
the  former  action.  There,  the  plaintiff  had  brought 
Izover  against  one  Mason,  wherein  he  obtained  judgment 
by  defimlt,  and  afterwards  had  final  judgment ;  where- 
upon a  writ  of  error  was  brought.  He  then  brought 
another  action  of  trover  ^against  Broughton,  for  the 
aune  goods  for  which  the  first  action  was  brought  against 
Mason.  Strange  moved,  on  an  affidavit  that  the  goods 
converted  amounted  to  more  than  10/.,  that  the  defend- 
ant might  be  held  to  special  bail,  and  he  urged,  in 
answer  to  an  objection  made  by  Page,  J.,  that,  by  a 
judgment  obtained  by  the  plaintiff  in  trover,  the  goods 
aie  become  the  defendant's, — ^that  a  special  property  only 
ia  thereby  vested  in  him ;  and,  in  the  present  case,  it  ia 
evidenoe  only  of  a  property  as  between  the  plaintiff  and 
Maaaa,  but  not  a$  between  the  present  par tieM.  But  the 
oovurt  said:  ''The  property  of  the  goods  is  entirely 
altered  by  the  judgment  obtained  against  Mason ;  and 

(a)    "  Loa  home  ad   biens  en  action  de  detinue  pur  ceox 

OQfme  mi  trespasser,  et  ceatny  a  biens  il  serra  a  lay  bone  title  a 

^Qfi  le  trespas  est  fait  recover  lea  biens  per  cost  recoverie/' 

damages  pur  lee  biens,   ceat  Per  Frowike,    J.,    Keilwey., 

mmids  en  damages  done  a  le  58.  b. 
tnspasior  droit  a  les  biens,  et 
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1854.  the  damages  recovered  in  the  first  action  are  the  price 
BucKLAND  thereof;  so  that  he  hath  now  the  same  property  therein 
as  the  original  plaintifP  had ;  and  this  against  all  the 
world/^  And  therefore  the  motion  was  denied.  Yon 
have  a  higher  remedy^ — on  the  judgment ;  as  is  put  by 
my  Brother  Parke^  in  KitiffY,  Hoare,  18  M.  &  W.  494.] 
That  might  be  so^  if  trover  had  been  brought  against 
both.  But  the  cause  of  action  in  respect  of  which  the 
plaintiff  has  recovered  a  judgment  against  Thomas 
Barber  Johnson^  is  separate  and  distinct  firom  the 
cause  of  action  now  sought  to  be  enforced  against  the 
present  defendant.  The  recovery  against  Thomas  Bar- 
ber Johnson  was  less  by  50/.  than  the  value  proved 
in  the  present  action :  the  plaintiff  is^  at  all  events^  ^i- 
titled  to  the  difference.  [Maule,3.  Recovery  is  universal. 
We  must  assume  that  the  verdict  in  the  first  action 
was  given  for  the  fiill  value  of  the  goods  converted. 
Jervis,  C.  J.,  referred  to  Lacan  v.  Barnard^  Cro.  Car. 
35^  where  it  was  held^  by  Hutton^  Harvey^  and  Croke, 
that  recovery  in  trespass  for  taking  and  driving  away 
a  flock  of  (eighty-nine)  sheep^  and  small  damages  {2d.) 
given^  was  no  bar  to  trover  for  the  same  sheep^  if 
the  plaintiff  reply  that  the  recovery  was  onsf  for  the 
taking,  and  not  for  the  value, — Yelverton,  however,  hold- 
ing, that,  *'  because  the  action  of  trespass  is  oepit  et 
abduxit,  therefore  itindudes  that  the  defendant  had  them, 
and  ousted  the  plaintiff  of  the  possession :  and,  although 
the  damages  be  small,  it  shall  be  intended  to  be  given  for 
the  sheep;  and,  if  so,  then  he  cannot  have  an  action  for 
converting  them  afterwards.^']  That  shews  that  the 
plaintiff  should  have  been  allowed  at  the  trial  to  amend 
his  replication.  \^Maule,  J.  The  proceeds  of  the  sale  of 
the  goods  and  the  goods  themselves  must  be  taken  to  be 
identical  in  value.  In  Put  v.  Rawsteme,  Sir  T.  Raym. 
472,  the  plaintiff  brought  trover  for  goods.  The  defend- 
ants pleaded  an  action  of  trespass  vi  et  armis  brought 


TRINITY   TERM^    17    VICTORIA.  159 

agamst  them  formerly  for  taking  and  disposing  of  the        1854. 
same  goods;  and,  upon  not  guilty  pleaded,  a  verdict  was     buckland 
found  for  the  defendants ;  judgment  si  actio.     The  plain-  ^' 

tiff  demurred ;  and  adjudged  for  the  plaintiff  in  this  action 
of  trover,  '^  because  trover  and  trespass  are  actions  some- 
tunes  of  a  different  nature ;  for,  trover  will  sometimes  lie 
where  trespass  vi  et  armis  wiU  not  lie :  as,  if  a  man  hath 
my  goods  by  my  delivery  to  keep  for  me,  and  I  afterwards 
demand  them,  and  he  refuses  to  deliver  them,  I  may 
have  an  action  of  trover,  but  not  trespass  vi  et  armis, 
because  here  was  no  tortious  taking :  and  sometimes  the 
case  may  be  such  that  either  the  one  or  the  other  will 
iie;  as,  where  there  is  a  tortious  taking  away  of  goods, 
and  detaining  them,  the  party  may  have  either  trover  or 
trespass,  and  in  such  case  judgment  in  one  action  is  a 
bar  in  the  other.    And  the  rule  for  this  purpose  is,  that 
Wheresoever  the  same  evidence  will  maintain  both  the 
actions^  there  the  recovery  of  judgment  in  one  may  be 
I>leaded  in  bar  of  tbe  other;  but  otherwise  not :  and  so 
tills  judgment  will  not  dash  with  Ferrer^ 8  Case,  6  Co. 
X^ep.  7,  a.,  which  is  good  in  law,  for  here  it  is  to  be  pre- 
^iiined  that  the  plaintifis  in  the  first  action  had  mistaken 
^lieir  action,  for  that  they  had  brought  a  trespass  vi  et 
^^xmis^  whereas  they  had  no  evidence  to  prove  a  wrongful 
I,  but  only  a  demand  and  denial,  and  therefore  the 
passed  against  them  in  that  action,  and  so  were 


CV>rced  to  begin  in  this  new  action  of  trover.^'    And  the 
learned  reporter  adds, — ''  This  judgment  was  given  posi- 
tively by  Pemberton,  Jones,  and  myself;  Dolben,  haesi- 
^^ante.''     In  Hitchin  v.  Campbell,  as  reported  in  3  Wils. 
240,  2  Sir  W.  Blac.  779,  to  assumpsit  for  money  had 
^nd  received  by  the  defendant  to  the  use  of  the  plaintiff, 
^he  defendant  pleaded  in  bar  '*  that  the  plaintiff  hereto- 
fore brought  an  action  of  trover  against  him  and  one 
A.  B.,   to  recover  damages  against  them  for  divers 

m2 
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1854.        goods  and  chattels  of  the  plaintiff  supposed  to  be  con- 
BucKLAiTD^  verted  by  them  to  their  own  use ;  to  which  they  pleaded 

^    *•  the  general  issue,  and  a  verdict  was  found  for  them 

Johnson.  °  -.     .    -, 

(the  defendants),  and  judgment  was  entered  there- 
upon, which  the  present  defendant  now  pleaded  in  bar 
to  this  action,  and  averred  that  the  goods  and  chattels 
for  which  the  action  in  trover  was  brought,  are  the  very 
same  identical  goods  for  the  produce  thereof  (by  sale) 
the  present  action  is  brought  by  the  plaintiff  against  the 
defendant  for  money  had  and  received  for  the  plaintiff's 
use/'  And,  upon  demurrer,  ^^  the  whole  court,  without 
much  debate,  were  clear  of  opinion  that  a  judgment  for 
the  defendant  in  trover  is  no  bar  to  an  action  for  money 
had  and  received  by  the  defendant  for  the  use  of  the 
plaintiff/'  [Jervis,  C.  J.  There,  the  recovery  in  the 
former  action  was  by  the  defendants.  Here,  the  reco- 
very by  Buckland  in  the  former  action  of  trover  against 
Thomas  Barber  Johnson  makes  the  goods  the  goods  of 
Thomas  Barber  Johnson  by  relation  to  the  time  of  the 
conversion.  The  goods,  therefore,  which  the  present  de- 
fendant sold,  were  the  goods  of  Thomas  Barber  Johnson.] 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  I  think  the  plea  was  properly  amended ; 
and  I  think  it  was  substantially  proved  as  amended.  I 
also  think  that  the  objections  to  the  amendment  which 
have  been  now  urged  by  Mr.  Hawkins,  should  have  been 
urged  at  the  time,  when,  if  there  were  anything  in  them, 
they  might  have  been  removed  by  a  further  amendment. 
There  can  be  no  doubt  that  the  plea  as  amended  was 
proved  in  substance:  and  I  think  it  is  equally  clear 
that  my  Brother  Williams  was  quite  right  in  allowing 
the  amendment.  The  question  which  was  substantially 
in  issue  between  the  parties,  and  which  both  went  down 
to  try,  was,  not  whether  the  proceeds  of  the  sale  of  the 
plaintiff's  goods   had  been  received  by  the  defendant 
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and  his  son  jointly,  but  whether  there  had  been  a  sub-        1854. 
stantial  recovery  by  the  plaintiff  in  the  former  action,      bucklaitd 
80  as  to  bar  his  right  to  recover  in  this.     As,  therefore,      ^    ^' 
the  amendment  raised  substantially  the  real  point  in 
controversy  between  the  parties,  I  do  not  think  it 
ought  to  have  been  allowed  only  upon  the  terms  of  the 
defendant's  paying  the  costs  of  the  day.     The  sole  re- 
maining question,  then,  is,  whether  the  plea  as  amended 
affords  an  answer  to  the  action.     I  think  it  does.     The 
Authorities  shew, — and  indeed  it  is  not  denied, — that,  if 
Thomas  Barber  Johnson,  the  son,   had  received  the 
Dcioney  as  well  as  converted  the  goods,  and  Buckland  had 
3mied  him  in  trover,  and  obtained  a  judgment  against 
]:i.iin^  even  though  it  had  produced  no  fruits,  that  judg- 
XKient  would  have  been  a  bar  to  another  action  against 
im    for  money  had  and  received.     Upon  the  same 
rinciple,  if  two  jointly  convert  goods,  and  one  of  them 
sreceiTCs  the  proceeds,  you   cannot,   after  a   recovery 
^a^^ainst  one  in  trover,  have  an  action  against  the  other 
:f<>r  the  same  conversion,  or  an  action  for  money  had  and 
:^r-eceived  to  recover  the  value  of  the  goods,  for  which  a 
udgment  has  already  passed  in  the  former  action.     Mr. 
TVinlason  says,  that,  as  the  plaintiff  recovered  only  100/. 
'mn  the  action  against  Thomas  Barber  Johnson,  and  the 
present  defendant  received  150/.  as  the  value  of  the 
^oods,  the  plea  should  at  all  events  only  be  considered 
^»  a  bar  to  the  extent  of  100/. :  and  for  this  he  relies  on 
^JTUchin  v.  Campbell,  8  Wils.  240,  2  Sir  W.  Blac.  779. 
*rhat  case,  however,  does  not  sustain  the  position  for 
whidi  it  was  cited.   It  was  an  action  for  money  had  and 
received  by  the  defendant  for  the  use  of  the  plaintiff;  to 
which  the  defendant  pleaded  in  bar,  that  the  plaintiff  had 
brought  an  action  of  trover  against  him  and  one  A.  B. 
to  recover  damages  against  him  for  divers  goods  and 
chattels  of  the  plaintiff  supposed  to  be  converted  by  them 
to  their  own  use,  to  which  they  pleaded  the  general 
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1854.        issue,  and  a  verdict  was  found  for  them  (the  defendants), 
BrcKiANiT"  ^^^  judgment  was  entered  thereupon,  which  the  present 

^    *'•  defendant  now  pleaded  in  bar  to  this  action,  and  averred 

Johnson.  ^  ,       , 

that  the  goods  and  chattels  for  which  the  action  in  trover 
was  brought  were  the  very  same  identical  goods  for  the 
produce  whereof  (by  sale)  the  present  action  was  brought 
by  the  plaintiff  against  the  defendant  for  money  had  and 
received  for  the  plaintiff's  use :  and,  upon  demurrer,  the 
court  held  that  a  judgment  for  the  defendant  in  trover  is 
no  bar  to  an  action  for  money  had  and  received  by  the 
defendant  for  the  use  of  the  plaintiff.  As  the  verdict 
for  the  defendantsin  the  action  of  trover  might  have 
gone  upon  the  ground  that  the  sale  of  the  goods  took 
place  with  the  plaintiff's  authority, — which,  though  it 
would  negative  the  alleged  conversion,  would  be  no  an- 
swer whatever  to  an  action  for  money  had  and  received, 
— that  case  is  obviously  no  authority  on  the  present  occa- 
sion. The  whole  fallacy  of  the  plaintiff's  argument 
arises  from  his  losing  sight  of  the  fact,  that,  by  the  judg- 
ment in  the  action  of  trover,  the  property  in  the  goods 
was  changed,  by  relation,  from  the  time  of  the  conver- 
sion ;  and  that,  consequently,  the  goods  from  that  mo- 
ment became  the  goods  of  Thomas  Barber  Johnson ;  and 
that,  when  the  now  defendant  received  the  proceeds  of 
the  sale,  he  received  his  son's  money,  the  property  in 
the  goods  being  then  in  him.  Some  of  the  authorities 
do,  indeed,  seem  to  lay  it  down  that  it  is  not  the  recovery 
only,  but  the  recovery  coupled  with  the  payment  of  the 
damages,  that  changes  the  property.  Thus,  in  Cooper 
V.  Shepherd,  ante.  Vol.  Ill,  p.  272,  Tindal,  C.  J.,  deli- 
vering the  judgment  of  the  court,  says :  "  The  plaintiff 
in  trover,  where  no  special  damage  is  alleged,  is  not  en- 
titled to  damages  beyond  the  value  of  the  chattel  he  has 
lost ;  and,  after  he  has  once  received  the  full  value,  he 
is  not  entitled  to  further  compensation  in  respect  of  the 
bame  loss :  and,  according  to  the  doctrine  of  the  cases 
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which  were  cited  in  the  argument^  by  a  former  recovery        1854. 
in  trover,  and  payment  of  the  damages,  the  plaintiff  ^s     buckland 
right  of  property  is  barred,  and  the  property  vests  in  ^' 

the  defendant  in  that  action :  see  Adams  v.  Broughton, 
2  Stra.  1078,  and  Jenkins,  4th  Cent.,  Case  88,  where  it 
is  laid  down,  'A.,  in  trespass  against  B.  for  taking  a 
horse,  recovers  damages  :  by  this  recovery,  and  execution 
ione  thereon,  the  property  in  the  horse  is  vested  in  B. 
Solutio  pretii  emptionis  loco  habetur.^  '*    But,  in  the 
fuller  report  oi  Adams  v.  Broughton  in  Andrews,  18, — 
where  an  action  of  trover  had  been  brought  by  Adams 
against  one  Mason,  wherein  he  obtained  judgment  by 
default,  and  afterwards  had  final  judgment,  whereupon 
a  writ  of  error  was  brought ;    and  another  action  of 
trover  was  afterwards  brought  by  Adams  for  the  same 
goods  for  which  the  first  action  was  brought,  against 
Broughton, — the  court,  upon  a  motion  to  hold  the  de- 
fendant in  the  second  action  to  bail,  distinctly  lay  it 
down  that  "  the  property  of  the  goods  is  entirely  altered 
hf  the  judgment  obtained  against  Mason,  and  the  da- 
Diages  recovered  in  the  first  action  are  the  price  thereof ; 
10  that  he  hath  now  the  same  property  therein  as  the 
original  plaintiff  had ;  and  this  against  all  the  world.^' 
By  "  damages  recovered,''  the  court  evidently  did  not 
mean  '^paid,''  for  a  writ  of  error  was  then  pending  in 
the  first  action.     And  this  is  explained  by  the  principle 
laid  down  by  my  Brother  Parke,  in  King  v.  Hoare,  13 
M.  &  W,  504, — "  U  there  be  a  breach  of  contract,  or 
wrong  done,  or  any  other  cause  of  action  by  one  against 
another,  and  judgment  be  recovered  in  a  court  of  record, 
the  judgment  is  a  bar  to  the  original  cause  of  action, 
because  it  is  thereby  reduced  to  a  certainty,  and  the  ob- 
ject of  the  suit  attained,  so  far  as  it  can  be  at  that  stage ; 
and  it  would  be  useless  and  vexatious  to  subject  the  de- 
fendant to  another  suit  for  the  purpose  of  obtaining  the 
same  result.     Hence  the  legal  maxim,  '  transit  in  rem 
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1854.  judicatam/ — the  cause  of  action  is  changed  into  matter 
BucKLAND  of  record,  which  is  of  a  higher  nature,  and  the  inferior 
remedy  is  merged  in  the  higher.  This  appears  to  be 
equally  true  where  there  is  but  one  cause  of  action^  whe- 
ther it  be  against  a  single  person  or  many.  The  judg- 
ment of  a  court  of  record  changes  the  nature  of  that 
cause  of  action,  and  prevents  its  being  the  subject  of 
another  suit,  and  the  cause  of  action,  being  single,  can- 
not afterwards  be  divided  into  two.  Thus,  it  has  been 
held,  that  if  two  commit  a  joint  tort,  the  judgment 
against  one  is  of  itself,  without  execution,  a  sufficient 
bar  to  an  action  against  the  other  for  the  same  cause : 
Brown  v.  Wootton,  Yelv.  67,  Cro.  Jac.  78,  P.  Moore, 
762.  And  though,  in  the  report  in  Yelverton,  expres- 
sions are  used  which  at  first  sight  appear  to  make  a  dis- 
tinction between  actions  for  unliquidated  damages  and 
debts,  yet,  upon  a  comparison  of  all  the  reports,  it  seems 
clear  that  the  true  ground  of  the  decision  was  not  the 
circumstance  of  the  damages  being  unliquidated.  Chief 
Justice  Popham, — Cro.  Jac.  74, — states  the  true  ground : 
he  says, — '  If  one  hath  judgment  to  recover  in  trespass 
against  one,  and  damages  are  certain,'  (that  is,  converted 
into  certainty  by  the  judgment),  ^although  he  be  not 
satisfied,  yet  he  shall  not  have  a  new  action  for  this  tres- 
pass. By  the  same  reason,  e  contrk,  if  one  hath  cause  of 
action  against  two,  and  obtain  judgment  against  one,  he 
shallnot  have  remedyagainst  the  other:  and  the  difference 
betwixt  thiscase  and  the  caseof  debt  andobligationagainst 
two,  is,  because  there  every  of  them  is  chargeable,  and  lia- 
ble to  the  entire  debt;  and,  therefore,  a  recovery  against 
one  is  no  bar  against  the  other  until  satisfaction.'  And  it 
is  quite  clear  that  the  chief  justice  was  referring  to  the 
case  of  a  joint  and  several  obligation,  both  from  the  ar- 
gument of  the  counsel,  as  reported  in  Cro.  Jac.,  and  the 
statement  of  the  case  in  Yelverton.  We  do  not  think 
that  the  case  of  a  joint  contract  can,  in  this  respect,  be 
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distinguislied  from  a  joint  tort.     There  is  but  one  cause        1854. 
of  action  in  each  case.     The  party  injured  may  sue  all     bucklakd" 

flie  joint  tort-feasors  or  contractors,  or  he  may  sue  one,      ,    *'• 
"  I  ^  t       Johnson. 

sobject  to  the  right  of  pleading  in  abatement  in  the  one 
case,  and  not  in  the  other ;  but,  for  the  purpose  of  this 
decision,  they  stand  on  the  same  footing.  Whether  the 
action  is  brought  against  one  or  two,  it  is /or  the  same 
eoitfe  of  action/'  (a)  The  right  of  action  is  merged  in  the 
jadgment.  It  is  the  jitdgment  that  disposes  of  the  mat- 
ter, and  not  the  payment. 

Maulb,  J.  I  also  am  of  opinion  that  this  rule  should 
be  discharged,  and  that  the  case  was  a  very  proper  one 
for  amendment  at  the  trial.  The  amendment  asked  for 
and  aUowed  did  not  alter  the  substance  of  the  plea,  or 
in  any  degree  vary  that  which  was  the  real  question  in 
controversy  between  the  parties,  viz.  whether  the  plaintiff 
had  recovered  against  one  of  two  joint  tort-feasors,  so  as 
to  make  that  recovery  a  bar  to  a  subsequent  action 
against  the  other.  That  question  was  raised  by  the 
]iea  as  it  originally  stood ;  and  it  was  also  raised  by  the 
^  as  amended.  I  do  not  think  it  was  at  all  a  case  for 
the  imposition  of  terms  upon  the  defendant.  Every 
plea  is  to  be  taken  subject  to  such  amendments  as  the 
law  as  it  now  stands  permits  the  judge  to  make.  Then 
die  plea  as  amended  seems  to  me  to  be  a  good  plea ;  and, 
bring  proved,  afforded  a  good  defence  to  the  action.  It 
states,  in  substance,  that  the  money  sought  to  be  reco- 
vered in  this  action  was  the  proceeds  of  certain  goods  of 
the  plaintiff  which  the  now  defendant  and  Thomas  Bar- 
ber Johnson  had  jointly  converted,  and  that  the  plaintiff 
had  sued  Thomas  Barber  Johnson  for  that  conversion, 
«nd  recovered  a  verdict  against  him  for  100/.,  the  value 
of  the  goods  so  converted.  That  seems  to  me  to  afford 
*  substantial  answer  to  the  action.     In  an  action  of 

(a)  And  sec  the   judgment  of  Bayley,  B.,   in   Lechmere  v. 
FUtcker,  1  C.  &  M.  623. 
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1854.       trover^  the  plaintiiF  may  not  always  recover  the  full 
BuoKLAND     value  of  the  thing  converted  :  and,  if  it  had  been  shewn 

,    ^-  here  that  the  plaintiff  had  not  recovered  the  full  value  of 

Johnson.  '^ 

the  goods  in  question  in  the  former  action,  I  will  not  say 
what  the  consequences  might  have  been.  But  here  we 
must  take  it  that  the  plaintiff  did  recover  the  fiill  value 
in  the  former  action.  Having  his  election  to  sue  in 
trover  for  the  value  of  the  goods  at  the  time  of  the  sale, 
or  for  the  proceeds  of  the  sale  as  money  had  and  received, 
the  plaintiff  elected  the  former  remedy,  and  he  has  ob- 
tained a  verdict  and  judgment.  He  has,  therefore,  got 
what  the  law  considers  equivalent  to  payment,  viz.  a 
judgment  for  the  full  value  of  the  goods.  It  appears 
upon  the  plea  and  upon  the  evidence,  that  the  sum  ac- 
tually received  by  the  present  defendant  as  the  proceeds 
of  the  sale  exceeded  the  amount  for  which  the  plaintiff 
recovered  judgment  in  the  former  action.  But,  when 
the  plaintiff  made  his  election  to  sue  in  trover  for  the 
value  at  the  time  of  the  sale,  he  was  bound  by  the  esti- 
mate of  the  jury.  The  circumstance  of  the  present  de- 
fendant's having  been  a  joint  converter,  or  a  stranger^ 
makes,  I  think,  no  difference.  If  he  were  a  stranger, 
the  plaintiff,  having  once  recovered  in  respect  of  the 
same  goods,  cannot  recover  again  the  same  thing  against 
somebody  else.  There  is  an  end  of  the  transaction. 
Having  once  recovered  a  judgment,  his  remedy  was 
altogether  gone :  his  claim  was  satisfied  as  against  all 
the  world.  He  was  in  fact  in  the  position  of  a  person 
whose  goods  had  never  been  converted  at  all.  For  these 
reasons,  I  think  the  rule  should  be  discharged. 

Cresswell,  J.  I  am  of  the  same  opinion  upon  both 
points,  and  for  the  reasons  already  given.  As  to  the 
suggestion  thrown  out,  that  the  plaintiff  ought  to  be  al- 
lowed to  recover  the  difference  between  the  value  of  the 
goods  as  fixed  by  the  verdict  in  the  former  action  of 
trover,  and  the  sum  received  by  the  present  defendant  as 
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the  proceeds  of  the  sale^ — I  think  there  is  no  foundation        1854. 
whatever  for  it.     The  plaintiff  had  his  election  to  treat      buoklaitp 
the  conversion  as  a  wrongful  act.  and  re-cover  the  value      ,     *'* 

,  JOHMBOif. 

of  the  goods  at  the  time  ofthe  sale^  in  an  action  of  trover^ 
or  to  adopt  the  sale  as  an  act  done  with  his  sanction^  and 
sue  for  the  proceeds^  as  for  money  had  and  received  to 
his  use.  Having  elected  the  former  course^  he  is  bound 
by  it^  and  cannot  in  a  new  action  claim  any  part  of  the 
proceeds. 

Crowdeb^  J.  I  am  entirely  of  the  same  opinion. 
The  case  clearly  was  a  proper  one  for  an  amendment. 
The  substance  of  the  issue  which  the  parties  went  down 
to  try,  was,  whether  or  not  the  judgment  in  the  former 
action  against  Thomas  Barber  Johnson,  which  had  pro- 
duced no  fruits  to  the  plaintiff,  was  a  bar  to  the  present 
action.  The  plea  as  originally  framed  alleged  that  the 
proceeds  of  the  sale  were  received  by  Thomas  Barber 
Johoson  and  the  present  defendant  jointly,  and  it  turned 
OBt  upon  the  evidence  that  they  were  received  by  the 
drfendant  alone.  The  amendment  therefore  was  asked 
for,  and  was  I  think  properly  allowed  without  the  impo- 
lition  of  any  terms.  Then  comes  the  question  whether 
the  plea  as  amended  is  a  good  bar  to  the  action.  It  ap- 
pears to  me  that  it  is,  on  the  grounds  stated  by  my  Lord 
and  my  Brother  Maule.  The  plaintiff  having  a  cause  of 
action,  in  trover  or  for  money  had  and  received,  at  his 
election,  against  two,  has  brought  trover  against  one, 
and  recovered  judgment  against  him.  It  happens  that 
that  judgment  is  for  100/.  only,  and  that  the  other  party, 
the  now  defendant,  actually  received  148/.  as  the  proceeds 
ofthe  goods  converted:  and  therefore  it  is  contended 
that  the  recoverv  in  the  former  action  is  no  bar  as  to  48/. 
The  circumstance,  however,  of  the  two  amounts  being 
different  is  a  mere  accident,  which  cannot  alter  the  prin- 
ciple upon  which  our  judgment  proceeds, — which  is,  that 


168  IN   THE    COMMON    PLEA89 

1854.        the  plaintiff,  having  made  his  election  to  sue  for  the  tort, 
BuoKLAKD      ^^^  having  recovered  what  the  jury  considered  the  value 

,    «•  of  the  goods  at  the  time  of  the  conversion,  cannot  now 

Johnson.       ,    .  , 

bring  money  had  and  received  in  respect  of  the  same 

cause  of  action. 

Rule  discharged. 


Jenkins,  Clerk,   v.  Edwabd   Betham   and   George 
.  Betham. 

Jan,  31,  1855. 

One  who  JL  HIS  was  an  action  against  the  defendants  as  sur- 

out  as  a'valuer  veyors  and  valuers  of  ecclesiastical  property,  for  alleged 
of  ecdeBiastioal  iornorance  and  want  of  due  skill  in  the  exercise  of  their 

property,  ° 

though  he  is      profession. 

possess^  a  »r»-       ^^  declaration  stated,  that  one  Matthew  Hodge, 

cite  and  accu-  deceased,  was  up  to  and  at  the  time  of  his  death  rector 

rate  knowled^  ^ 

qf  the  law  re-  of  the  parish  of  Fillingham,  in  the  county  of  Lincoln, 

Valuation  (^  ^^^  ^^'^^  ^^  seised,  in  right  of  the  said  rectory,  of  and 

dUapidatioM  as  j^  (amongst  other  things)  a  certain  messuage  called  the 

going  and  in-  Rectory  House,  and  the  outhouses  and  gardens  thereonto 

cominir  incum-   ii*  :ii-  »     n  /•  '^      a.  1 

bent,  w  bound  belonging,  and,  bemg  so  seised  as  aforesaid,  afterwards 
to  bring  to  the  ^jie^    and  the  plaintiff  afterwards,  and  after  the  death  of 

performance  of  '  '^  ' 

the  duty  he  the  said  Matthew  Hodge,  and  before  the  retainer  and 
knowledge  of     employment  of  the  defendants  thereinafter  mentioned, 

liu'eMSicable  ^^  ^^  ^^®  ^^'^'^  ^^  ^^^  presented,  admitted,  institated^ 
to  the  subject^  and  inducted  into  the  rectory  aforesaid,  so  void  by  the 
broad  distinc-  death  of  the  said  Matthew  Hodge  as  aforesaid,  and 
oxitftrbetwcen  thereby  then  became  and  was,  and  still  is,  rector  of  the 
the  cases  of  a      gaid  parish  church,  and  the  next  successor  of  the  said 

valuation  as 

Mwcen  incom-  Matthew  Hodge  of  and  to  the  same :  That,  at  the  time 
l^fn'^Jli^i/,  of  the  death  of  the  said  Matthew  Hodge,  the  said  rectory 
and  a  valuation  housc,  and  the  outhouscs  and  fences  and  the  garden 

as  between  m-  i      •  i.      1 

coming  and  land  aforcsaid  were,  and  thenceforth  up  to  and  at  and 
l^riS^'irr  '*"      ^^^^  t'^^  *^™^  of  ^^^  ^^  retainer  and  employment  of 
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the  defendants  thereinafter  mentioned^  out  of  repair,  1854. 
greatly  dilapidated,  ruinous,  broken,  and  in  great  decay  T~  ] 
for  want  of  the  due  repair  thereof,  and  were  so  left  by  ^  _^ 
ihe  said  Matthew  Hodge :  That,  by  the  law  and  custom 
of  England  hitherto  used  and  approved  of,  all  and  singu- 
lar the  rectors  and  vicars  of  this  kingdom  for  the  time 
being  are  bound  and  ought  to  repair  and  sustain  all  and 
singolar  the  houses,  buildings,  and  tenements  of  and 
belonging  to  their  respective  rectories  and  vicarages, 
and  to  leave  the  same,  so  repaired,  supported,  and  sus- 
tained, to  their  successors ;  and  that,  if  such  rectors  and 
vicars  do  not  leave  such  houses,  buildings,  and  tene- 
ments to  their  successors,  so  repaired,  supported,  and 
sustained,  but  leave  them  out  of  repair  and  dilapidated, 
then  the  executors  and  administrators  of  the  goods  and 
diattels  of  such  rectors  and  vicars  respectively,  after 
their  death, — having  sufficient  of  the  goods  and  chattels 
of  such  rectors  and  vicars, — are  respectively  bound  and 
ought  to  satisfy  so  much  as  shall  be  necessary  to  be 
expended  or  paid  for  the  necessary  repairing  of  such 
hoQses  and  tenements  as  aforesaid :  That  it  was  afber- 
vards,  and  before  the  retainer  and  employment  of  the 
defendants  thereinafter  mentioned,  agreed  by  and  be- 
tween the  plaintiff  and  the  executrix  of  tbe  said  Matthew 
Hodge,  that  the  said  dilapidations  should  be  valued  as 
between  them  by  valuers  to  be  appointed  on  each  side 
for  that  purpose,  and,  in  case  the  said  valuers  should 
disagree,  then  by  an  umpire  to  be  appointed  by  the  said 
valuers,  and  that  such  valuation  should  be  final  and  con- 
dosiye  both  on  the  plaintiff  and  on  the  said  executrix  of 
the  said  Matthew  Hodge, — of  all  which  premises  the 
defendants  at  the  time  of  their  said  retainer  and  employ- 
inent  thereinafter  mentioned  had  notice :  That,  before 
uid  at  the  respective  times  when  the  said  agreement  was 
BO  made  as  aforesaid,  and  the  defendants  were  retained 
^  employed  by  the  plaintiff  as  thereinafter  mentioned. 
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1854. 


9. 
BiTHAlC 


Retainer. 


Breach. 


they  the  defendants  exercised  and  carried  on  the  busi- 
ness of  valuers  and  surveyors  in  partnership ;  and  there- 
upon^ afterwards^  the  plaintiff^  at  the  request  of  the 
defendants^  retained  and  employed  the  defendants  as 
such  valuers  and  surveyors  on  his  part^  for  reward  to  the 
defendants  in  that  behalf,  to  value  the  said  dilapidations 
on  behalf  of  the  plaintiff^  and  to  use  their  best  endea- 
vours to  procure  the  same  to  be  fixed  and  settled  at  a 
reasonable  amount  in  that  behalf,  as  between  the  plaintiff 
as  such  successor  as  aforesaid,  and  the  said  executrix  of 
the  said  Matthew  Hodge;  and  the  defendants  then 
accepted  the  said  retainer  and  employment,  and  after- 
wards entered  upon  the  same,  together  with  a  valuer 
appointed  by  the  said  executrix  on  her  behalf :  Yet  the 
defendants  conducted  themselves  so  carelessly,  negli- 
gently, and  unskilfully  in  and  about  the  said  valuation 
and  employment,  that,  by  and  through  the  carelessness, 
negligence,  and  unskilfulness  of  the  defendants  in  that 
behalf^  the  amount  of  the  said  dilapidations  was  6xed 
and  settled  by  the  defendants  and  the  said  valuer  of  the 
executrix  of  the  said  Matthew  Hodge,  at  a  much  less 
sum  of  money  than  the  same  could  and  ought  to  have 
been  fixed  and  settled  at  if  they,  the  defendants^  had 
used  due  care  and  skill  in  that  behalf;  whereby  and  by 
reason  of  the  premises,  the  plaintiff  was  forced  and 
obliged  to,  and  did,  accept  and  receive  of  and  from  the 
said  executrix  of  the  said  Matthew  Hodge  a  much 
smaller  sum  of  money  than  could  and  ought  to  have 
been  reasonably  gotten  from  her  for  and  in  respect  of 
the  said  dilapidations;  and  the  plaintiff  was  also^  by 
reason  of  the  premises,  forced  and  obliged  to  lay  out  and 
expend,  and  did  necessarily  expend,  a  large  sum  of 
money  over  and  above  the  amount  so  received  by  him 
from  the  said  executrix  of  the  said  Matthew  Hodge^  in 
and  about,  and  in  order  to  put  l^he  said  messuage  and 
premises  into  a  fit  and  proper  state  of  repair^  and  such 
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as  the  said  execntrix  ought  to  have  put  the  same  in.        1854. 
And  the  plaintiff  claimed  500/.  Jbtkins 

The  defendants  pleaded,— first,  not  guilty.  ''• 

Secondly,  that  the  plaintiff  did  not  retain  or  employ 
the  defendants  as  such  valuers  and  surveyors  on  his,  the 
plaintiff's,  part,  for  reward  to  the  defendants  in  that 
behalf,  to  value  the  said  dilapidations  on  behalf  of  the 
plaintiff,  and  to  use  their  best  endeavours  to  procure  the 
same  to  be  fixed  and  settled  at  a  reasonable  amount  in 
that  behalf  as  between  the  plaintiff  as  such  successor  as 
in  the  declaration  mentioned,  and  the  said  executrix  of 
the  said  Matthew  Hodge,  nor  did  the  defendants  accept 
the  said  alleged  retainer  and  employment,  or  enter  upon 
the  same  together  with  a  valuer  appointed  by  the  said 
executrix  on  her  behalf,  as  in  the  declaration  alleged. 
Issue  thereon. 

The  cause  was  tried  before  Parke,  B.,  at  the  last 
Assizes  for  the  city  of  Lincoln.  The  facts  which  appeared 
in  evidence  were  as  follows : — The  plaintiff  is  the  rector 
of  Fillingham,  near  Lincoln.  The  defendants  are  sur- 
T^ors  and  valuers  at  Lincoln,  and  as  such  are  employed 
hf  the  Dean  and  Chapter  of  Lincoln.  The  plaintiff 
having  been,  in  the  month  of  April,  1852,  presented  to 
the  rectory  of  Fillingham,  vacant  by  the  death  of  the 
late  incumbent,  the  Rev.  Matthew  Hodge,  and  being 
desirous  of  having  the  dilapidations  of  the  rectory-house 
vA  premises  valued,  addressed  the  following  letter  to 
the  defendant  Edward  Betham : — 

''  Ramsgate,  April  23rd,  1852. 
"Sir, — I  am  anxious  to  have  a  valuation  made  of  the  April  23, 1852. 
dilapidations  in  the  rectory-house  at  Fillingham  ;  and  I  J^^f^^""  ^^' 
have  been  advised  by  the  bishop's  son,  Mr.  Kaye,  and 
tyMr.  Carr  of  Brattleby,  to  apply  to  you  on  the  subject. 
Mrs.  Hodge,  the  widow  of  the  late  rector,  wishes  to 
onploy  the  services  of  Mr.  White,  of  East  Retford.   Will 
yoQ  be  good  enough  to  inform  mc  what  is  the  expense  of 
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1854. 


Jenkiks 

V. 

Bethax. 


Reply  thereto. 


sucli  an  undertakings  and  when  it  would  be  convenient  to 
you  to  carry  it  out  ?  There  is  also  a  large  farm  attached 
to  the  living.  Does  it  appertain  to  your  profession  to 
value  this  also  ?  If  so^  be  good  enough  to  tell  me  what 
are  the  fees.  "  Yours  faithfully^ 

"W.  J.  Jenkins/' 

To  this  letter^  the  defendants  replied  as  follows . — 

"  Lincohi,  24th  April,  1852. 
"  Rev.  Sir, — ^We  are  obliged  by  the  kind  recommend- 
ation of  Mr.  Kaye  and  Mr.  Carr  to  you  to  employ  us  in 
the  matter  of  the  dilapidations  upon  the  rectory  of  Fil- 
lingham,  which  we  shall  be  glad  to  undertake^  as  also 
the  valuation  of  the  farm,  which  is  equaUy  within  our 
province  as  surveyors.  The  dilapidations,  as  no  doubt 
you  are  aware,  extend  to  all  the  buildings,  including  the 
chancel  of  the  church,  as  also  to  the  fences.  It  is  usual 
to  make  a  charge  by  a  per-centage  upon  the  amount^ 
where  the  latter  is  sufficient  to  cover  for  the  time  occu- 
pied, after  the  rate  of  three  guineas  per  day  and  travelling 
expenses ;  or  at  the  latter  rate :  and  the  same  as  to  the 
valuation  of  the  farm.  When  we  receive  your  instruc- 
tions, we  will  lose  no  time  in  arranging  with  Messrs. 
White  &  Son,  of  East  Retford,  to  meet  them  at  Filling- 
ham,  as  no  doubt  you  will  wish  to  have  the  necessary 
repairs  effected  in  the  course  of  the  approaching  summer. 

"  Your  obedient  servant^ 

''  Edward  Betham." 

On  the  26th  of  April,  the  plaintiff  wrote  to  the  de- 
fendants, requesting  them  to  make  arrangements  with 
Mr.  White  to  proceed  with  the  valuation ;  in  answer  to 
which,  one  of  the  defendants,  on  the  12th  of  May^  ad- 
dressed the  plaintiff  as  follows : — 

"  Rev.  Sir, — I  am  going  to  Fillingham  Rectory  to- 
morrow morning,  to  take  a  preliminary  view  before  I 
meet  Messrs.  White  &  Son  there,  by  appointment^  on 
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the  21st  instant ;  soon  after  which  day^  I  hope  to  be  able        1854. 

to  furnish  you  with  the  result  of  our  joint  estimate.  Jenkins 

"  Your  obedient  servant,  ^   ''• 
''  Edward  Betham.'* 

The  plaintilFhaving,  on  the  14th  of  May,  again  written 
to  the  defendants,  remonstrating  with  them  for  the  un. 
reasonable  delay  in  proceeding  with  the  valuation,  and 
requesting  to  be  informed  ''about  what  amount  the 
estimate  would  probably  be,''  the  defendant  Edward 
Beiham  on  the  15th  wrote  to  him  as  follows : — 

"Rev.  Sir, — As  it  was  only  a  general  view  that  I 
was  able  to  take  on  Thursday,  I  cannot  possibly  name 
uiy  sum  as  the  probable  amount  of  the  dilapidations  \ 
for,  I  could  not  obtain  any  access  to  the  roof  of  the 
bouse )  and  much  will  depend  upon  the  state  I  find  it 
in,  Having  given  directions  for  an  opening  to  be  made. 
I  went  down  to  the  farm,  and  saw  Mr.  Glover  (the 
tenant),  who  informed  me  that  he  should  have  to  attend 
Ht  tlie  visitation  of  the  archdeacon  on  the  21st,  but  would 
return  before  we  left.  If  he  does  not,  I  obtained  suffi- 
dent  information  from  him,  so  far  as  regards  the  pre- 
miaes  in  his  occupation.  Messrs.  White,  in  their  letter 
to  me,  speak  of  a  valuation  of  ihe  fixtures,  as  well  as  the 
dilapidations.  Have  you  decided  upon  taking  them? 
Will  you  inform  me  of  your  intention  in  these  matters 
before  the  21  st.  "  Yours  faithfully, 

"Edward  Betham.^' 

Again,  on  the  19th  of  May,  the  defendants  wrote  to 
the  plaintiff,  as  follows : — 

"Lincoln,  19th  May,  1352. 

"  Bev.  Sir, — No  time  shall  be  lost,  when  the  dilapi- 
dations at  the  rectory  at  Fillingham  are  settled,  in  com- 
niunicating  the  result  to  you :  but  you  appear  not  to  be 
^^'are  that  there  are  two  parties  in  the  matter ;  and,  if 
^  valuer  on  the  part  of  the  representatives  of  the  late 
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1864.       incambent  and  I  do  not  accord  in  opinion,  we  must,  in 
jjjnnjfg      the  usual  course,  resort  to  an  umpire  previously  agreed 
^'  upon :  and,  if  such  should  be  the  case,  further  delay  may 

occur.  I  write  this,  that  you  may  not  feel  disappointed 
if  you  do  not  receive  the  report  so  soon  as  you  expect, 
1  am  glad  to  have  received  your  instructions  respecting 
the  fixtures,  and  will  act  upon  them. 

''  Your  obedient  servant, 

''  Edward  Betham." 

The  amount  of  the  dilapidations  of  the  rectory-house 
and  premises  was  ultimately  fixed  by  the  valuation  of 
the  defendants  and  Mr.  White  at  18/.  IO9.,  and  that  of 
the  fixtures  at  28/.  10^.,  and  the  plaintiff  paid  the 
difference.  The  dilapidations  of  the  farm-buildings  were 
not  included  in  this  valuation ;  the  tenant  of  the  farm 
having  imdertaken  to  pay  for  them. 

Finding,  upon  subsequent  inquiry,  that  the  defendants 
had  estimated  the  dilapidations  upon  an  erroneous  prin- 
ciple, and  had  allowed  for  dilapidations  to  the  extent  only 
of  rendering  the  premises  habitable,  and  not  with  the 
view  of  their  being  put  into  good  and  stUfstaniial  repair, 
after  some  correspondence  with  them  upon  the  sulgect, 
the  plaintiff  brought  this  action. 

Mr.  Hunt,  a  surveyor  experienced  in  the  valuation  of 
church  property,  who  was  called  as  a  witness  on  the  part 
of  the  plaintiff,  stated,  that  he  was  accustomed  to  yalue 
according  to  the  case  of  Wise  v.  Metcalfe,  10  B.  &  C. 
299,  5  M.  &  R.  235, — a  case  very  familiar  to  dilapida- 
tion valuers ;  that  the  broad  principle  is,  to  uphold  and 
maintain  the  structure,  taking  no  accoimt  of  decorative 
papering  or  painting,  except  such  as  is  to  preserve  wood 
work  from  decay,  rebuilding  where  rebuilding  is  neces- 
sary, and  then  in  the  old  form  and  chiBuracter ;  that  he 
had  surveyed  the  rectory-house  and  premises  at  Filling- 
ham  (not  including  the  farm),  and  found  the  dilapida- 
tions to  amount  to  109/. ;  that  all  the  roofs  were  bad. 
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many  rafters  rotten^  and  the  tiling  decayed  and  imper-        1854. 
feet;  that  he  had  a  ladder  raised^  and  examined  the  til-       7^ 
ing  and  the  ends  of  the  rafters^  and  broke  ofiF  the  rotten      _   «• 
parts,  and  also  the  laths ;  and  that  these  defects  were 
patent  to  a  sonreyor  of  ordinary  skill  and  care.     And^ 
after  going  through  the  several  items^  he  concluded  by 
laying  that  ''all  were  necessary  for  the  substantial  re- 
pair, according  to  the  principle  of  Wise  v.  Metcalfe.*' 
Upon  his  cross-examination,  he  stated  that  the  premises 
were  firom  one  hundred  to  one  hundred  and  fifty  years 
old. 

Mr.  Hnnfs  valuation  was  corroborated  by  an  experi- 
eoced  builder ;  and  evidence  was  also  given,  that  the 
defendant  G^rge  Betham,  upon  being  asked  upon  what 
principle  he  had  calculated  the  dilapidations,  said  that 
he  and  his  father  had  been  in  the  habit  of  valuing,  as 
between  outgoing  and  incoming  incumbent,  on  the  prin- 
eiple  of  making  the  house  habitable,  and  putting  it  into 
tenantable  repair ;  and  that  they  never  adopted  the  prin- 
ciple of  putting  it  into  substantial  repair. 

The  defendants, — one  of  whom  had  been  in  business 
aa  a  surveyor  and  valuer  for  fifty  years, — on  the  other 
hand,  deposed  that  they  had  valued  the  dilapidations 
looording  to  the  best  of  their  judgment  and  experience, 
flying  all  the  usual  tests'  to  ascertain  the  true  condi- 
tion of  the  premises.  And  other  witnesses  (amongst 
whom  was  Mr.  White,  who  had  valued  on  the  part  of 
the  executrix  of  the  late  rector,)  deposed  to  the  fairness 
of  the  valuation,  regard  being  had  to  the  age  of  the 


The  learned  judge  told  the  jury  that  the  action  was  Summing  up. 
of  the  first  impression,  and  that  he  should,  if  necessary, 
the  question  whether  an  action  would  lie  by  the 
against  a  valuer,  or  quasi  arbitrator,  in  this  case, 
on  the  sort  of  implied  undertaking  alleged  in  the  decla- 
ntioD  ;  and  that,  assuming  that  it  would,  there  were  three 
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1854.        questions  for  their  consideration^ — first,  did  the  plaintiff 
jjgjrinjg       retain  the  defendants  as  alleged  ?     Secondly,  what  was 
«•  the  obligation  created  by  that  retainer  ?     Thirdly,  had 

the  defendants  been  guilty  of  a  breach  of  that  obliga- 
tion? 

He  further  told  them  that  he  inclined  to  think  that 
the  only  obligation  upon  the  defendants,  as  stated  in 
the  declaration,  was,  to  value  the  dilapidations, — to  use 
their  best  endeavours  to  procure  the  same  to  be  fixed 
and  settled  at  a  fair  and  proper  amount,  and  not  to  sup- 
ply any  skill  in  or  knowledge  of  the  law.  But,  with  a 
view  to  avoid  further  litigation,  in  case  the  court  should 
think  that  the  declaration  meant  that  the  defendants  im- 
pliedly undertook  to  supply  skill  in  and  knowledge  of 
the  law  as  to  the  proper  mode  of  valuation,  his  lordship 
told  the  jury  that  he  should  leave  the  question  to  them 
whether  they  did  supply  that  skill  and  knowledge.  He 
observed,  that  they  did  not  supply  accurate  knowledge 
of  the  law ;  for,  the  case  of  Wise  v.  Metcalfe,  10  B.  & 
C.  299,  5  M.  &.B.  235,  laid  down  the  proper  rule  (which 
his  lordship  explained)  ;  and  that,  according  to  the  ad- 
mission of  the  defendant  Betham  the  younger,  the 
defendants  did  not  follow  that  rule,  and  probably  did 
not  know  it. 

"  The  rule  of  law,'*  said  his  Lordship,  ''to  which  I  am 
alluding,  might  hot  be  known  to  the  defendants.  It 
was  a  long  time  before  it  was  dispersed  over  the  coun- 
try :  and  I  shall  ask  you,  if  the  defendants  did  undertake 
to  supply  skill,  whetJier  they  undertook  to  supply  more 
than  was  ordinarily  current  in  the  country  at  large,  and 
whether  they  are  to  bring  to  bear  the  knowledge  of  a  lawyer 
or  of  a  person  who  lives  nearer  the  sources  of  knowledge. 
That  is  the  question  I  shall  submit  to  you.  If  you 
think  they  are  bound  to  supply  a  knowledge  of  the  law^ 
that  is  what  they  have  not  supplied.  If  you  think  th^ 
are  only  bound  to  supply  that  amount  of  knowledge 
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ardinarily  current  in  the  country  where  they  live^  then        1854. 

it  will  be  for  you  to  say  whether  they  have  performed      j      • 

their  undertaking.     My  present  impression  is,  that  it       ^_o. 

does  not  involve  a  question  of  skill  at  all ;  and  that  is 

the  present  opinion  also  of  my  Brother  Maule,  who  is 

ritting  in  the  other  court.     If  it  is  required  that  they 

should  follow  the  strict  rule  of  law,  then,  according  to 

the  ease  of  Wise  v.  Metcalfe^  they  have  not  done  their 

duty ;  they  did  not  furnish  the  requisite  degree  of  skill ; 

they  did  not  apply  the  rule  laid  down  in  Wise  v.  Met- 

tdfe,  but  acted  upon  a  different  rule,  and  required  a 

ffloch  less  degree  of  repairs  to  be  made  than  really  should 

have  been  imposed  upon  the  executrix.     But,  whether 

they  are  liable  for  that,  will  depend  upon  whether  they 

did  or  did  not  undertake  for  a  less  degree  of  skill,  and 

whether  they  have  used  the  degree  of  skill  which  they 

did  undertake  for;  and  the  question  will  be,  whether 

there  was  an  obligation  on  their  part  only  to  do  their 

belt  in  their  situation, — which  I  think  is  all  that  this 

decbration  means.'^ 

His  Lordship  then  left  it  to  the  jury  to  say  whether  the 
defendants  supplied  that  ordinary  degree  of  skill  and 
knowledge  which  could  reasonably  be  expected  from 
country  surveyors  and  valuers.  The  jury  found  that 
tbey  did. 

His  Lordship  also  left  it  to  the  jury  to  say  whether 
the  defendants  had  used  their  best  endeavours  to  pro- 
cure the  dilapidations  to  be  fixed  at  a  reasonable  and 
proper  rate^  by  diligently  and  carefully  making  the  pro- 
per examination  into  defects ;  and,  if  they  did  not,  what 
defects  had  they  improperly  omitted  to  value,  and  what 
WM  the  damage  by  reason  of  that  omission,-  telling 
them  that  the  burden  of  proof  was  on  the  plaintiff.     The 
jary  found  on  that  question  also  for  the  defendants. 
The  following  conversation  then  took  place : — 
'*  Parke,  B.  (to  the  jury), — Then,  you  find  that  the 
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^^^'        defendants  used  as  much  skiU  and  knowledge  of  the 
JsNKiifB       law  as  could  be  reasonably  expected  from  persons  in 

BsTHAM.      ^^^  situation  ? 

The  Foreman.    An  ordinary  degree  of  skill. 
Parke,  B.     They  undertaking  to  use  an  ordinary 
degree  of  skilly  and  all  their  exertions^ — ^you  think  they 
did  so? 

"  The  Foreman.    Yes :  we  think  they  did  so. 

"Parke,  B.  I  think^  notwithstanding  the  verdict^ 
the  Messrs.  Betham^  and  all  dilapidation  surreyors  be- 
tween outgoing  and  incoming  incumbents^  will  do  well 
to  yalue  upon  the  principle  as  it  is  laid  down  in  fVise  ▼• 
Metcalfe. 

"  Macauley  (the  plaintiff 's  counsel) .  If^  according  to 
your  Lordship^s  direction^  and  the  allegations  contained 
in  the  declaration^  the  defendants  were  bound  to  bring 
skilly  including  a  knowledge  of  the  law  as  laid  down 
in  Wise  y.  Metcalfe,  then  the  plaintiff  will  haye  the 
yerdict. 

"  Parke,  B.  No.  The  jury  find  that  the  defendants 
did  all  they  contracted  to  do^  and  performed  their  obli- 
gations. 

"  The  Foreman.  We  clearly  think  they  did  not  acst 
upon  the  law.  We  are  clear  in  thinking  that^  and  that 
they  did  not  know  the  law. 

"  Parke,  B.  But  that  they  brought  as  much  know- 
ledge of  the  law  as  the  plaintiff  contracted  for? 

"  The  Foreman.  Yes :  an  ordinary  degree  of  know- 
ledge. 

"  Parke,  B.  However,  this  will  be  a  caution  to  sur- 
yeyors  and  valuers  for  the  future  to  value  on  the  princi- 
ple laid  down  in  the  well-known  case  of  Wise  v.  Met" 
calfe. 

"  Macauley,  Your  Lordship,  I  trust,  will  stay  the 
execution  ? 

"  Parke,  B.     No :  certainly  not.     I  do  not  think  the 
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ictioii  is  maintainable  at  all,  as  at  present  advised.     If        1854. 
there  had  been  a  verdict  found  against  the  defendants,       Jbnkimb 
I  should  have  stayed  the  execution,  in  order  that  the  ^' 

BXTHAlf. 

parties  might  have  had  an  opportunity  to  take  the  opinion 
of  the  court. 

"  MacatUey.  Of  course  I  shall  not  renew  the  appli- 
cation :  but  I  shall  observe  that  the  case  is  one  of  some 
nicety ;  and  we  should  like  to  have  the  opinion  of  the 
ooort  upon  it,  on  your  Lordship's  summing  up. 

"  Parke,  B.  I  shall  certainly  not  reserve  any  ques- 
tion for  the  court ;  for,  I  have  so  clear  an  opinion  upon 
It:  and,  as  for  the  facts,  it  was  matter  for  the  jury.'' 

The  learned  judge  reported  that  he  was  satisfied  with 
the  verdict. 

Macauley,  in  the  following  term,  obtained  a  rule'nisi 
hr  a  new  trial,  on  the  ground  of  misdirection  and  that 
the  verdict  was  against  evidence.  He  submitted,  that 
persons  holding  themselves  out  to  be  surveyors  and 
valuers  are  bound  to  bring  to  the  performance  of  the 
doty  they  undertake  a  competent  degree  of  skill  and 
knowledge ;  that  that  degree  of  skill  and  knowledge  is 
not  to  be  judged  by  a  different  rule  according  as  the 
parties  may  happen  to  reside  in  London  or  elsewhere ; 
and  that  the  learned  judge  ought  to  have  told  the  jury 
that  the  principle  of  valuation  as  laid  down  in  Wise  v. 
Metcalfe  was  a  matter  which  every  surveyor,  whether  in 
town  ot  country,  was  bound  to  be  cognisant  of. 

Melhr  and  G.  Hayes  shewed  cause.  1 .  The  defendants 
in  this  case  stood  in  the  position  of  arbitrators ;  and  no 
action  will  lie  against  an  arbitrator  for  any  miscarriage 
or  want  of  skill,  unless  he  be  guilty  of  fraud  or  corrup- 
tion; and,  even  in  that  case,  the  remedy  would  seem  to 
be  only  by  indictment  or  information :  Sir  G.  Moore  v. 
Faster,  Ydv.  62.     The  declaration  here  states  that  it 
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1854.  was  agreed  between  the  plaintifiF  and  the  executrix  of 
Jbkkins  ^^^  ^^^  incumbent,  that  the  dilapidations  of  the  rectory- 
„    ^'  house  and  premises  should  be  valued  as  between  them 

BSTHAX.  ^ 

by  yaluers  to  be  appointed  on  each  side  for  that  purpose, 
and,  in  case  the  said  valuers  should  disagree,  then  by  an 
umpire  to  be  appointed  by  the  said  valuers,  and  that 
such  valuation  should  be  final  and  conclusive  both  on 
the  plaintiff  and  on  the  executrix.  That  clearly  is  an 
arbitration,  and  nothing  else.  The  inquiry  to  be  set  oa 
loot  by  the  valuers  involves  not  only  the  state  of  the 
premises,  but  also  the  final  determination  of  the  legal 
principle  upon  which  the  valuation  between  the  parties 
is  to  proceed.  [MatUe,  J.  Suppose  it  appeared  that  the 
valuers  had  taken  into  their  consideration  the  doctrine 
laid  down  by  the  court  of  Queen's  Bench  in  Wise  v. 
Metcalfe,  and  came  to  the  conclusion  that  that  case  was 
not  law, — which,  no  doubt,  if  the  parties  chose  to  submit 
that  question  to  them,  it  would  hav^  been  perfectly 
competent  to  them  to  do,— whether  their  conclusion 
were  right  or  wrong  would  be.  perfectly  immateriaL 
Williams,  J.  Suppose  the  defendants  had,  through  igno* 
ranee  of  their  duty,  omitted  to  include  in  their  valuation 
the  dilapidations  of  the  out-buildings,  would  they  be 
liable  ?  You  must  go  the  length  of  that.]  It  may  be, 
that,  where  an  arbitrator  omits  to  decide  upon  some 
part  of  the  matter  submitted  to  him,  the  award  is  bad : 
Cockson  V.  Ogle,  1  Lutw.  550.  The  reference  here 
involves  the  determination  of  a  principle  of  law:  the 
decision  of  the  valuers  must  necessarily  be  in  the  nature 
of  an  award.  [Jervis,  C.  J.  Suppose  the  plaintiff  had  gone 
to  the  defendants,  and  said  to  them,  "  Employ  your  skill, 
and  let  me  know  the  true  amount  of  the  dilapidations,'' 
and  the  defendants,  through  gross  ignorance,  undervalued 
them, — would  they  not  have  been  liable?]  It  may  be 
conceded  that  they  would.  [Jervis^  C.  J.  Does,  then, 
the  circumstance  of  their  meeting  a  valuer  on  the  part 
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• 

d  the  representative  of  the  former  rector  relieve  them        1854. 
fiom  liability  ?]     It  is  submitted  that  it  does.     By  the       jsakikb 
amngement^  the  defendants  and  White  were  constituted 
trbitrators.     \_WiUiams,  J.   The  substance  of  the  thing 
is,  that  there  is  no  submission  until  the  matter  goes  to 
the  umpire.]     If  the  two  arbitrators  agree^  there  is  no 
need  to  have  recourse  to  the  umpire.     [Mauh,  J.   The 
TBluers  were  to  value  jointly^  if  they  could :  but  I  appre- 
hend the  defendants  could  not  compel  White  to  adopt 
the  rule  in  Wise  v.  Metcalfe,    Jervis,  C.  J.   If  the  de- 
fendants' ailment  be  rights  an  action  would  equally 
lie  against  White.     Williams,  J.  There  is  no  statement 
that  White  owed  any  duty  to  the   plaintiff.]      Both 
Taloers  are  bound  to  value  fairly.     Both  the  new  in- 
combent  and  the  representative  of  the  late  incumbent 
are  bound  by  what  the  valuers  jointly  agree  to.     If  so, 
each  valuer,  or  arbitrator,  derived  his  authority  &om 
hoth.    It  is  imjpossible  in  principle  to  distinguish  this 
from  an  ordinary  case  of  submission  to  arbitration. 

2.  Then,  assuming  that  the  defendants  were  not  acting 
IS  arbitrators,  what  degree  of  skill  and  knowledge  were 
they  bound  to  bring  to  bear  upon  the  subject?  The 
case  of  Wise  v.  Metcalfe  is  not  very  intelligible  in  itself ; 
nor  is  it  easy  for  a  valuer,  however  skilful  he  may  be,  to 
apply  the  principles  which  are  supposed  to  be  there  laid 
down.  The  decision  of  that  case  turned  mainly  upon 
die  ecclesiastical  authorities.  If  this  case  had  occurred 
before  Wise  v.  Metcalfe  was  decided,  could  it  have  been 
said  that  the  defendants  were  bound  to  be  acquainted 
with  all  thAt  law  ?  Three  different  principles  of  valuation 
had  there  been  proposed  to  the  court.  The  first  was, 
^that  the  predecessor  ought  to  have  left  the  premises 
in  good  and  substantial  repair,  the  painting,  papering, 
snd  white-washing  being  in  proper  and  decent  condition 
kr  the  immediate  occupation  and  use  of  his  successor, 
mi  that  such  repairs  were  to  be  ascertained  with  refer- 
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1854.        ence  to  the  state  and  character  of  the  buildings^  which 
jjonmrB       were  to  be  restored  where  necessaiy,  according  to  their 
^*  original  form^  without  addition  or  modem  improye* 

ment/'  The  second  rule  proposed^  was^  ''that  they 
were  to  be  left  as  an  out-going  lay  tenant  ought  to  leave 
his  buildings^  where  he  is  under  covenant  to  leave  them 
in  good  and  sufficient  repair^  order^  and  condition/'  the 
paifUingy  papering f  and  whUe-waaking  not  being  included. 
The  third  rule  waa^  ''that  they  were  to  be  left  wind  and 
water  tight  only^  or^  as  the  case  expressed  it,  in  such 
condition  as  an  out-going  lay  tenant,  not  obliged  by 
covenant  to  do  any  repairs^  ought  to  leave  them/'  And 
Bayley^  J.^  in  delivering  the  judgment  of  the  courts  said : 
''  We  are  not  prepared  to  say  that  any  of  these  rules  are 
precisely  correct^  though  the  second  approaches  the 
most  nearly  to  that  which  we  consider  as  the  proper 
rule.  The  law  and  custom  of  England,  or^  in  other 
words,  the  common  law,  as  stated  in  some  of  the  earliest 
precedents,  p.  12  &  13  H.  8.  Rot.  126.  C.  B.,  and  others 
which  we  have  searched,  and  in  1  Lutw.  116,  Salkard 
V.  Beckunth,  is  as  follows  : — '  Omnes  et  singuli  preben- 
darii,  rectores,  vicarii,  &c.,  pro  tempore  existente,  onmes 
et  singulas  domes,  et  edificia,  prebendariarum,  rectoria- 
rum,  vicariarum,  &c.,  reparare  et  sustentare,  ac  ea  suc- 
cessoribus  sms  reparata  et  sustentata  dimittere  et 
reliquere  teneantur,  et  si  hujusmodi  prsebendarii,  rectoreSy 
vicarii,  &c.,  prsedicti,  hujusmodi  domus  et  edificia  sno- 
cessoribus  suis  ut  premittitur  reparata  et  sustentata  noD 
dimisserint  et  reliquerint,  sed  ea  irreparata  et  dilapidata 
permisserint,  iidem  prebendarii,  &c.,  in  vitis  suis,  vel 
eorum  executores  sive  administratores,  &c.,  post  eomm 
mortem,  successoribus  prebendariorum,  &c.,  iUarom, 
tantam  pecuniae  summam,  quantam  pro  reparatione  aui 
necessarid  re-edificatione  hujusmodi  domorum  et  edifi* 
ciorum,  cxpendi  aut  soivi  sufficiet  satisfacere  teneantur/ 
An  averment  in  terms  nearly  similar  has  been  usually 
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introduced  into  all  dedarationB  on  this  subject.    From        1864. 
tliis  statement  of  the  common  law^  two  propositions  may       Jbhxihb 
be  deduced^ — firsts  that  the  incumbent  is  bounds  not      bstham. 
only  to  repair  the  buildings  belonging  to  his  benefice^ 
"but   alao   to  restore  and    rebuild  them  if  necessary. 
Secxindly^  that  he  is  bound  only  to  repair,  and  to  swtain, 
cuid  rebmld  when  necessary.     Both  these  rules  are  very 
treasonable;  the  first,  because  the  revenues  of  the  bene- 
fice are  given  as  a  provision,  not  for  a  dei^man  only, 
ItJfut  also  for  a  suitable  residence  for  that  clergyman,  and 
^ar  the  maintenance  of  the  chancel :  and,  if  by  natural 
^bcay,  which,  notwithstanding  continual  repair,  must 
^t  last  happen,  the  buildings  perish,  these  revenues  form 
^tfie  only  fond  out  of  which  the  means  of  replacing  them 
arise.  The  second  rule  is  equally  consistent  with  rea* 
I,  in  requiring  that  which  is  usefol  only,  not  that  which 
matter  of  ornament  or  luxury.  It  follows,  from  the  first 
of  these  propositions,  that  the  third  mode  of  computation 
juroposed  in  the  case  cannot  be  the  right  one,  because  a  te- 
nant not  obliged  by  covenant  to  do  repairs,  is  not  bound  to 
:7ebuild  or  replace.    The  landlord  is  the  person  who,  when 
the  subject  of  occppation  perishes,  is  to  provide  a  new  one 
if  he  think  fit.    And,  if  the  second  proposition  be  right, 
a  part  of  the  charges  contained  in  the  first  mode  of  com- 
patation  must  be  disallowed ;  for,  papering,  white-wash- 
ings and  such  part  of  the  painting  as  is  not  required  to 
preserve  wood  from  decay  by  exposure  to  the  external 
air,  are  rather  matters  of  ornament  and  luxury,  than 
utility  and  necessity.    The  authorities  which  have  been 
cited  from  the  canon  law,   are  in  unison  with  that 
which  we  consider  to  be  the  rule  of  the  common  law.'' 
And,  after  referring  to  some  of  these,  the  learned  judge 
concludes, — ''  Upon  the  whole,  we  are  of  opinion  the 
incumbent  was  bound  to  maintain  the  parsonage  (which 
we  must  assume  upon  this  case  to  have  been  suitable  in 
point  of  sue,  and  in  other  respects^  to  the  benefice),  and 
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1854.        also  the  chancel^  and  to  keep  them  in  good  and  sub- 
jxiiiiyB       stantial  repair^  restoring  and  rebuilding,  when  necessary, 
^'  according  to  the  original  form,  without  addition  or 

modem  improvement ;  and  that  he  was  not  bound  to 
supply  or  maintain  anything  in  the  nature  of  ornament, 
to  which  painting  (unless  necessary  to  preserve  exposed 
timbers  &om  decay)  and  white-washing  and  papering 
belong :  and  the  damages  in  this  case  should  be  estimated 
upon  that  footing.  It  will  be  found  that  this  rule  will 
correspond  nearly  with  the  second  mode  of  computation, 
and  probably  will  be  the  same,  if  the  terms  '  order  and 
condition'  are  meant,  as  they  most  likely  are,  not  to 
include  matters  of  ornament  or  luxury .''  The  substance 
of  the  decision  is,  that  the  personal  representatives  of  a 
deceased  incumbent  are  liable  only  to  the  extent  of 
what  would  be  necessary  to  put  the  premises  into  tenant- 
able  repair.  [Mavle,  J.  It  goes  much  further  than 
that.  The  rector  is  seised  in  fee.  The  intention  of  the 
law  is,  that  the  rector  of  the  present  day  shall  get  as 
good  a  thing  as  his  predecessor  had.  If  that  be  not  so, 
where  is  the  line  to  be  drawn  ?]  That  would  involve 
papering,  ornamental  painting,  and  white-washing,  which 
ex  concessis  are  not  required.  Is  the  succeeding  incum- 
bent entitled  to  a  new  house  ?  [Mavle,  J.  The  old 
incumbent  is  not  to  wear  out  the  fee- simple.]  The 
incumbent's  means  of  repairing  must  r^ulate  the  duty : 
that  was  the  old  rule,  before  the  case  of  Wise  v.  Met- 
calfe,  [MatUe,  J.  Regard  must  be  had  to  the  fitness 
of  all  things.  Of  course  the  incumbent  of  a  living  worth 
50/.  a  year,  would  not  be  expected  to  expend  double 
that  sum  in  keeping  up  a  mansion.]  In  Percival  v. 
Cooke,  2  C.  &  P.  460,  Best,  C.  J.,  says,—"  The  sur- 
veyor has  gone  on  the  principle  that  the  representatives 
of  the  late  incumbent  are  bound  to  do  everything  to  the 
premises  which  an  in-coming  tenant  would  do.  That  is 
not  law.    They  are  bound  to  do  no  more  than  ought  to 
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be  performed  by  an  out-going  tenant.     The  executors        1854. 
of  a  deceased  incumbent  are^  in  fact^  bound  to  do       jksktss 
nothing  more  than  restore  what  is  actually  in  decay,  and 
±o  make  such  repairs  as  are  absolutely  necessary  for  the 
X>re8ervation  of  the  premises.**     What  is  the  diflFerence 
lietween  putting  premises  into  tenantable  repair^  and  put- 
ting them  into  such  a  condition  as  an  in-coming  tenant 
"vrould  be  entitled  to  have  them  ?    The  recent  case  of 
JSuHiley  v.  Russell,  13  Q.  B.  572^  shews  that  the  incum- 
l)ent  of  a  rectory  is  not  to  be  charged  with  waste  to  the 
^tent  to  which  an  ordinary  tenant  would  be  chargeable. 
Such  being  the  difficulty  and  the  imcertainty  of  the  law 
^cipon  this,  subject^  is  a  knowledge  of  the  law  to  be  im- 
^x)rted  into  a  contract  of  this  sort  ?     There  are  many 
jprofessions  to  the  practice  of  which  a  man  is  bound  to 
Turing  a  competent  amount  of  skill.     Such  is  the  case  of 
«ui  engineer,   (a)     But  no  man, —  not    even  an  attor- 
^^^  \^)> — is  bound  to  possess  a  precise   and  accurate 
Isnowledge  of  the  law. 

3.  Assuming,  however,  that  the  possession  of  skill  or 

knowledge  of  the  law  is  to  be  imported  into  this  contract, 

it  most  be  a  reasonable  amount  of  skill ;  and  that  is  a 

question  for  the  jury,  and  is  not  to  be  laid  down  by  the 

judge  as  matter  of  law.     In  the  case  of  an  attorney,  it 

^aaybe  that  the  judge  may  tell  the  jury  what  amounts  to 

cntasa  negUgentia,  so  as  to  render  him  liable  for  the  con- 

^uences  of  his  ignorance  or  want  of  care.     But,  in  the 

case  of  a  surgeon  or  an  apothecary, — which  more  nearly 

'ttembles  this  case, — the  question  must  necessarily  be 

left  to  the  discretion  of  the  jury,  seeing  that  the  judge 

taa  no  peculiar  knowledge  which  may  not  be  possessed 

Of  them.     What  is  the  amount  of  skill  that  is  required 

from  a  country  surgeon,  for  instance?      Is  he  to  be 

ineasured  by  the  same  standard  that  would  be  applied  to 

(a)  See  Dakin    v.  Broton,  (b)    See   Parker  v.    Rolls, 

wt^.  VoL  Vni,  p.  92.  ant^.  Vol.  XTV,  p.  691. 
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1854.        the  first  London  practitioner  ?  (a)     If  not^  then  there 
jsinoKs       ^^  ^  ^^  objection  either  to  the  way  in  which  this  case 
was  presented  to  the  jury,  or  to  the  way  in  which  they 
have  dealt  with  it. 

Macauley  and  Field,  in  support  of  the  rule.  1.  There 
is  no  pretence  for  saying  that  these  defendants  were  em- 
ployed as  arbitrators.  They  were  employed,  as  alleged 
in  the  declaration,  for  reward,  to  make  a  valuation  of  the 
dilapidations  on  behalf  of  the  plaintiff.  [Maule,  J.  Is 
that  so?  Would  not  the  defendants  have  performed 
their  duty  to  the  plaintiff,  if  they  had  met  White,  and 
had  agreed  with  him,  neither  of  them  making  a  separate 
valuation  ?  They  were  to  make  a  valuation  together 
for  both  parties.  That  this  is  so,  is  strongly  illustrated 
by  the  stipulation,  that,  if  the  defendants  and  White 
cannot  agree,  the  valuation  should  be  made  by  an  t«m- 
pire.  The  umpire  would  clearly  be  acting  for  both.]  It 
was  agreed  that  each  party  should  employ  a  surveyor  to 
make  the  valuation  for  each.  If  the  two  valuers  agreed, 
the  parties  were  to  be  bound  by  the  valuation  so  fixed. 
The  event  upon  which  the  umpirage  would  come  into 
existence,  was,  the  disagreement  of  the  two  valuers. 
[Maule,  J.  The  defendants  and  White  were  employed 
to  make  ''  a  valuation  '^  between  the  plaintiff  and  the 
executrix  of  the  late  incumbent.  Each  of  the  parties 
had  a  vested  right  in  a  certain  quantity  of  skill  in  each 
surveyor.  Do  they  lose  that  right  by  agreeing  that  they 
shall  jointly  act  for  them  ?]  Clearly  not.  The  case  is 
somewhat  analogous  to  Story  v.  Richardson,  6  N.  C. 
123,  8  Scott,  291,  where  an  accountant  was  held  respon- 
sible for  want  of  proper  skill  and  diligence  in  making  up 
partnership  accounts. 

2.  The  direction  to  the  jury  was  clearly  wrong.     The 

(a)  See  Seare  y.  Prentice,  8  East,  348 ;  Lanphier  y.  Phipo9,  8 
C.  &  P.  476. 
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learned  judge  over  and  over  again  told  them  that  there  1854 
was  no  contract  here  for  any  skill  at  all.  The  principle  j^^rnvQ 
apon  which  ecclesiastical  dilapidations  are  to  be  valued.  v- 

fiSTHAM. 

is  not  a  matter  of  doubt  or  difficulty.  The  rule  is  clearly 
and  accurately  defined  in  Wise  v.  Metcalfe,  which  it  was 
proved  at  the  trial  was  well  known  and  always  acted  on 
by  ecclesiastical  surveyors :  and  that  case  itself  was  only 
a  declaration  of  the  antient  law  and  custom  of  England. 
Holding  themselves  out  as  surveyors  and  valuers  of 
church  property^  the  defendants  clearly  were  not  justified 
in  beings  as  the  jury  found  they  were^  wholly  unac* 
quainted  with  the  rule  of  valuation  adopted  in  that  case. 
The  question  involved  no  inquiry  as  to  the  amoimt  of 
skill  the  defendants  possessed.  Upon  their  own  ad- 
mission^ they  were  in  a  state  of  absolute  and  unqualified 
ignorance  upon  the  subject.  Assuming^  therefore,  that 
the  direction^  however  calculated  to  mislead  the  jury^ 
was  substantially  rights  the  conclusion  to  which  the  jury 
came  was  clearly  not  warranted  by  the  evidence. 

• 

Cur.  adv.  vult. 

Jervis^  C.  J.,  now  delivered  the  judgment  of  the 
court. 

There  are  two  questions  in  this  case.  The  first  is^ 
whether  the  action  will  lie ;  and  the  second^  whether 
the  jury  found  a  right  verdict  upon  the  evidence. 

K  the  first  question  were  decided  for  the  defendants^ 
the  second  question  would  not  arise.  But  we  think  that 
both  questions  ought  to  be  decided  for  the  plaintiff^. 

At  the  trial,  my  Brother  Parke  told  the  jury  that  the 
action  was  of  the  first  impression,  and  reserved  the  point 
whether  it  would  lie  against  the  defendants,  as  valuers, 
or  quasi  arbitrators,  on  the  sort  of  implied  undertaking 
alleged  in  the  declaration. 

We  do  not  think  that  the  action  is  brought  against 
the  defendants  for  misconduct  as  quasi  arbitrators  be- 

*N 
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1854.        tween  the  parties.    The  cause  of  action  is^  that  the 
JBKKIN8       defendants,  by  holding  themselves  out  as  valuers  and 
surveyors  of  ecclesiastical  property,  represented  them- 
selves as  understanding  the  subject,  and  qualified  to  act 
in  the  business  in  which  they  professed  to  act,  and  thus 
induced  the  plainti£P  to  retain  and  employ  them ;  whereas 
they  were  ignorant  of  the  subject,  and  the  plaintiff  by 
reason  of  their  ignorance  sustained  a  loss.     Their  igno- 
rance of  the  subject,  and  incompetency  to  act  in  the 
business,  were  in  part  shewn  by  their  failure  upon  the 
valuation  which  subsequently  took  place :  but  that  was 
not  the  whole  cause  of  action.    The  cause  of  action  was, 
their  undertaking  that  they  were  competent,  and  the 
breach  of  that  undertaking,  followed  by  a  loss  sustained 
by  the  plaintiff. 

It  is  not  necessary  to  consider  whether  an  action  will 
lie  against  an  arbitrator  for  anytbii^  done  by  him 
whilst  acting  strictly  within  that  capacity,  because  this 
is  not  that  case.  If  the  defendants,  in  consideration  of 
the  plaintiff's  retainer,  had  entered  into  a  written  en- 
gagement that  they  were  qualified  to  act,  and  understood 
the  subject,  there  is  no  rule  of  law  which  would  have 
protected  them  &om  liability  for  a  loss  caused  by  a 
breach  of  that  engagement.  The  contract  which  in  the 
case  put  would  be  expressed,  may  in  this  case  be  implied 
&om  the  circumstances ;  and  we  therefore  think  that  * 
the  action  will  lie. 

Assuming,  then,  that  the  action  will  lie,  the  question 
is,  is  the  verdict  right,  upon  the  evidence?  Upon  this 
part  of  the  case,  the  learned  judge  who  presided  at  the 
trial  reports  that  he  inclined  to  think  that  the  only 
obligation  stated  in  the  declaration,  was,  to  value  the 
dilapidations,  and  to  use  their  best  endeavours  to  procure 
the  same  to  be  fixed  and  settled  at  a  fair  and  proper 
amount ;  and  not  to  supply  skill  and  knowledge  of  the 
law ;  but  that,  to  avoid  further  litigation,—  in  case  this 
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court  should  think  that  the  declaration  meant  that  the        1854. 
defendants  impliedly  undertook  to  supply  skill  and  know-       j^^^ 
ledge  of  the  law  as  to  the  proper  mode  of  valaation^ — he      ^^  »• 
told  the  jury  that  he  would  leave  the  question  to  them^ 
whether  the  defendants  did  supply  that  skill  and  know- 
ledge;  that  it  was  dear  that  they  did  not  supply  accu- 
rate knowledge  of  the  law^  because  they  did  not  follow 
the  rule  laid  down  in  the  case  of  Wise  v.  Metcalfe^  10  B. 
k  C.  299^  5  M.  &  B.  285^  or^  indeed^  know  of  that  case. 
He  told  the  jury  that  the  defendants  were  not  bound  to 
supply  that  accurate  knowledge^  but  left  it  to  them  to 
say  whether  the  defendants  had  supplied  that  ordinary 
«degree  of  skill  and  knowledge  which  would  reasonably  be 
'expected  finom  coimtry  surveyors  and  valuers :  and  the 
jury  found  that  they  did. 

We  agree  with  my  learned  Brother^  that  the  de- 

'fendants  could  not  be  expected  to  supply  minute  and 

accurate  knowledge  of  the  law ;   but  we  think,  that, 

under  the  circumstances,  they  might  properly  be  re- 

S^rired  to  know  the  general  rules  applicable  to  the  valua- 

^.}<m  of  ecclesiastical  property,  and  the  broad  distinction 

^hich  exists  between  the  cases  of  an  incoming  and  an 

Outgoing  tenant,  and  an  incoming  and  an  outgoing  in- 

^unibent.    According  to  the  evidence,  it  is  plain  that  the 

defendants  acted  in  the  valuation  as  if  it  were  the  case  of 

^^tgoing  and  incoming  tenant  merely,  and  that  they 

^^ew  of  no  other  rule.     Their  ignorance  in  this  respect 

^^  a  breach  of  their  previous  engagement ;  and  the  jury 

^^ht  not,  under  such  circumstances,  to  have  found  a 

^ddict  for  the  defendants.     There  must,  therefore,  be  a 

^Qw  trial,  upon  the  groimd  that  the  verdict  is  against 

^he  evidence :  and  the  costs  will  abide  the  event. 

Rule  absolute  accordingly. 


Meiior,  for  the  defendants^  applied  for  leave  to  ap[)cal,    Seuible,  that 

^*^l..  JLV.  — c.  B.  *  o 


Bbthah. 
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1854.  under  the  85th  section  of  the  Ck>mmon  Law  Procedure 
j^^y^^^  Act,  1854,-17  &  18  Vict.  c.  125,  which  enacts,  that, 
9.  ''  in  all  cases  of  motions  for  a  new  trial  upon  the  ground 

that  the  judge  has  not  ruled  according  to  law,  if  the  rule 
the  84th  and  to  shcw  cause  be  refused,  or  if  granted  be  then  dis- 
theComi^  charged  or  made  absolute,  the  party  decided  against 
^lZ  W6^^  ™^y  appeal,  provided  any  one  of  the  judges  dissent  firom 
17  &  18  Vict,  the  rule  being  refused,  or,  when  granted,  being  dis- 
rotro^wctive,     charged  or  made  absolute,  as  the  case  may  be,  or  pro^ 

!m^^^  is    ^^^^  ^^  ^^^^  *^  *^*  discretion  think  fit  that  an  appeal 

should  be  allowed:  provided,  that,  where  the  application 
for  a  new  trial  is  upon  a  matter  of  discretion  only,  as,  on 
the  ground  that  the  verdict  was  against  the  weight  of 
evidence,  or  otherwise,  no  such  appeal  shall  be  allowed.'^ 
[Jervis,  C.  J.  The  85th  section  is  not  retrospective :  its 
language  shews  that  it  could  only  have  been  intended  to 
apply  to  cases  where  the  trial  has  taken  place  since  the 
passing  of  the  act.  In  Hughes  v.  Lumiey^  19  Jurist,  60, 
the  court  of  error  decided  that  the  32nd  section,  which 
provides  that  error  may  be  brought  upon  a  special 
case,  unless  the  parties  agree  to  the  contrary,  is  not 
retrospective.]  The  44th  section,  which  enacts,  that 
'^  when  a  new  trial  is  granted,  on  the  ground  that  the 
verdict  was  against  evidence,  the  costs  of  the  first  trial 
shall  abide  the  event,  unless  the  court  shall  otherwise 
order,''  is  assumed  in  this  very  case  to  be  retrospective 
in  its  operation.  The  84th  section  provides  that,  ^'in 
all  cases  of  rules  to  enter  a  verdict  or  nonsuit  upon  a 
point  reserved  at  the  trial,  if  the  rule  to  shew  cause  be 
refused,  or  granted  and  then  discharged  or  made  abso- 
lute, the  party  decided  against  may  appeal.''  If  the 
learned  judge  had  ruled  against  the  defendants  at  the 
trial,  instead  of  reserving  the  point,  as  he  intimated  he 
should  in  the  event  of  the  jury  finding  for  the  plaintiff, 
the  defendants  would  clearly  have  been  entitled  to  ap- 
peal.    [Maule,  J.    It  is  hard  to  say  that  a  man  shall  be 
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boond  by  a  state  of  the  law  of  which  he  had  no  notice  at 
the  time  to  which  it  is  sought  to  make  it  applicable.] 
That  may  be  an  answer  to  the  application  so  far  as 
regards  the  34th  section.  But  it  is  submitted^  that  the 
&ct  of  the  court  having  taken  time  for  deliberation^ 
shews  that  this  is  a  case  for  the  exercise  of  its  discretion 
under  s.  35. 


1854. 


Jenkins 

V. 

Betham. 


Jervis,  C.  J.  We  agreed  with  the  ruling  of  the 
judge:  but  we  think  the  jury  have  not  arrived  at  a 
right  conclusion.  The  last  words  of  the  35th  section^ — 
''provided^  that,  when  the  application  for  a  new  trial  is 
upon  a  matter  of  discretion  only,  as,  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence,  or  other- 
wise, no  such  appeal  shall  be  allowed,^' — arc  against  you. 


The  rest  of  the  court  concurring, 


Rule  refused,  {a) 


(a)  The  cause  went  down 
•^  for  trial  at  the  Spring 
Anizes  for  Lincoln  in  1855, 
hat  ended  in  a  compromise. 

In  a  Beport  of  a  select  com- 
Buttee  of  the  Boyal  Institute 
of  British  Architects,  on  the 
lobject  of  dilapidations,  pub- 
Hihed  in  1844>  the  following 
Rsolation  as  to  ecclesiastical 
dilapidations  was  adopted,  and, 
it  is  understood  in  the  profes- 
noQ,  has  ever  since  been  acted 
upon: — 

"  The  committee  are  of  opin- 
ion that  the  usual  practice  as 
to  ecclesiastical  dilapidations, 
Vi  to  consider  that  (indepen- 


dently of  the  obb'gation  to 
compensate  for  actual  deficien- 
cies) the  representatives  of  a 
late  incumbent  are  liable  for 
the  value  of  repairs  equivalent 
to,  or  consonant  with,  the  ex- 
tent  of  those  which,  in  civil 
cases,  a  lessee  would  be  called 
upon  to  perform  on  taking  a 
lease  for  twenty-one  years, 
under  an  agreement  to  put  the 
premises  into  complete  and 
substantial  repair  at  the  com- 
mencement of  such  term.  The 
committee,  however,  especially 
direct  attention  to  the  case  of 
fFwc  V.  Metcalfe." 


*o2 
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1854. 


Wilkin  v.  Rbed. 

June  3. 

Tho  declaration    X  HIS  was  an  action  for  an  alleged  false  representation 

in  an  action  for         x     xi.       i.        ^x         j*        ^     \ 

giving  a  &l«e     *®  ^  **^^  cnaracter  of  a  clerk. 

diaracter  of  one       The  declaration  stated,  that,  during  all  the  time  there- 

jr«y  a  cieriCf  ai' 

leged  that  the  inafter  mentioned,  the  plaintiff  practised  as  an  attorney 
fraadolentlv  ^^^  solicitor,  and  carried  on  business  as  such :  That  one 
J^^^to  William  Henry  Pargeter  appUed  to  the  plaintiff  to  em- 
that  the  reason  ploy  him  as  clcrk  of  the  plaintiff  in  the  plaintiff's  said 
miMod  p.  from  busincss,— of  which  the  defendant,  at  the  time  of  the 
th  ^d^SsTSa*  ^^  ^^^  deceitful  representations  and  assertions  made 
hiBbu8ine88,and  by  the  defendant  as  thereinafter  mentioned,  had  notice  : 
antrecom-  That  the  said  William  Henry  Pargeter  had,  before  the 
"kT^" to*try  ^^^  ^^  ^^®  Committing  of  the  said  grievances  by  the  de- 
p.,  and  know-  fendant,  been  in  the  emplojrment  of  the  defendant  and 
cd  and  conceal-  his  partners,  carrying  on  business  as  attorneys  and  soli- 
iiia^^^e  citors,  and  had  ceased  to  be  in  such  employment :  That 
fact  that  p.  had  thereupon  the  defendant,  well  knowing  the  premises,  but 

been  dismiflsed     ,  .  ,  .      , 

from  his  employ  intending  to  deceive  and  defraud  the  plaintiff,  and  to 

dkhoncSy.  °      induce  the  plaintiff  to  employ  the  said  William  Henry 

It  appeared    Pargeter  as  clerk  of  the  plaintiff  in  the  plaintiff's  said  busi- 

at  the  trial,  that  °  r  r 

p.  iiad  been       ness,falsely,  deceitfully,  and  fraudulently  [represented  and 

guilty  of  dis- 
honesty while 

in  the  defendant's  employ,  but  that  the  defendant  had  not  mentioned  that  fact  to  tho 
plaintiff  when  he  rcoommcadcd  him  to  try  P.  It  further  appeared,  however,  than  P.  had 
not  been  dismissed  from  the  defendant's  employ  on  account  of  his  dishonesty,  bat  really 
for  the  reason  wluch  the  defendant  had  oasigned  to  the  plaintiff: — 

Held,  that  this  evidence  did  not  support  the  declaration. 

Tlie  judge  at  the  trial  refused  to  aUow  the  declaration  to  be  amended  by  inserting  an 
allegation  "  that  P.,  whilst  in  the  defendant's  employ,  was  guilty  of  dishonesty,"  instead  of 
the  allegation  '*  that  P.  had  been  dismissed  from  the  employment  of  the  defendant  on  ac- 
count of  dishonesty :" — Held,  that  the  amendment  was  properly  refused, — the  matter  in 
controversy  between  tho  parties  being,  not  whether  the  defendant  had  fraudulently  sup- 
))rcssed  the  fact  that  P.  had  been  guilty  of  dishontjsty,  but  whether  he  had  given  the  true 
reason  for  having  dismissed  him. 

Semble,  that  it  is  for  the  judge  at  tlie  trial,  looking  at  the  record  and  ut  the  evidence, 
to  Kiv  what  is  "  the  real  question  in  coiitrovcrsv  Ix'tweon  the  ptirties,'*  within  the  meauing 
of  the  Common  Law  Procedure  Act,  1852,  16  &  16  Vict.  c.  76,  s.  222. 
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asserted  to  the  plaintiff  that  the  principal  reason  of  the        1854. 
said  William  Henry  Painter  having  left  the  employ  of      Wilkot 
the  defendant  and  his  said  partners^  was,  the  alteration        ^^ 
that  had  recently  been  made  in  the  practice  of  common 
law  by  the  Common  Law  Procedure  Act,  and  the  reduc- 
tion of  the  profits  of  that  branch  of  their  business ;  that 
the  only  branch  of  the  profession  in  which  the  defendant 
considered  the  said  William  Henry  Pargeter  deficient, 
was.  Chancery ;  but  that,  with  that  exception,  consider- 
ing the  nature  of  the  plaintiff's  business,  the  defendant 
thought  the  plaintiff  would  find  the  said  William  Henry 
Pargeter  very  useful,  and  that  the  defendant]  recom- 
mended the  plaintiff  to  try  the  said  William  Henry  Par- 
geter;  and  the  defendant  then  knowingly  suppressed 
and  concealed  from  the  plaintiff  the  fact  that  the  said 
William  Henry  Pargeter  had  been  [dismissed  from  the 
employment  of  the  defendant  and  his  said  partners  on 
account  of  the  dishonesty  of  the  said  William  Henry 
Pargeter]  :  By  means  and  in  consequence  of  which  said 
false  representations  and  assertions  of  the  defendant, 
the   plaintiff,    believing    and    relying  on  the  truth  of 
the  said  representations  and  assertions,  and  not  know- 
ing or  believing  to  the  contrary,  and  induced  thereby, 
took  the  said  William  Henry  Pargeter  into  his,  the 
plaintiff's,  employ  as  clerk  in  the  plaintiff's  said  busi- 
ness, and  the  said  William  Henry  Pargeter  entered  upon 
the  said  employ,  and  continued  for  some  time  therein : 
Whereas,  in  fact,  as  the  defendant  at  the  time  of  making 
the  said  representations  and  assertions  well  knew,  [the 
principal  reason  of  the  said  William  Henry  Pargeter 
having  left  the  said  employ  of  the  defendant  and  his  said 
partners,  was  not  the  reason  so  assigned,  represented, 
and  asserted  by  the  defendant ;  and  whereas,  as  the  de- 
fendant at  the  time  of  making  the  said  representations 
and  assertions  well  knew,  the  principal  reason  of  the  said 
William  Henry  Pargeter's  having  left  the  said  employ 
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1854.        of  the  defendant  and  hia  aaid  partners,  waa,  lliat]  the 
Wn^       "^d  William  Henry  Pargeter  had  been  dishonest,  ^d 

^^*  had  committed  divers  acts  of  dishonesty :  That,  after  tiie 

making  of  the  said  fidse,  deceitful,  and  firandolent  repre- 
sentations and  assertions,  and  before  the  commencemeDt 
of  this  suit,  the  plaintiff  sustained  great  loss  and  damage 
by  reason  of  and  in  consequence  of  the  same,  in  this, 
that,  after  the  plaintiff  had  taken  the  said  William 
Henry  Pargeter  into  his  said  employ,  and  whikt  the 
plaintiff,  induced  by  and  relying  on  the  said  representa- 
tions  and  assertions  of  the  defendant,  was  employing  the 
said  WUliam  Henry  Pargeter  as  ajEbresaid,  the  said  Wii- 
liam  Henry  Pargeter,  in  his  said  employ,  and  in  viblatian 
of  his  duty  therein,  and  before  the  commencanent  of  this 
suit,  improperly  and  fraudulently  obtained  and  recdTed 
moneys  of  the  plaintiff,  and  improperly  and  fraudulently 
appropriated  and  applied  to  his  the  said  William  Henry 
Pargeter^s  own  use  certain  moneys  of  the  plaintiff,  and 
certain  moneys  which  he  ought  to  have  paid  but  did  not 
pay  to  the  plaintiff,  and  improperly  and  fraudulently 
omitted  to  apply  to  certain  purposes  for  and  on  behalf  of 
the  plaintiff  certain  moneys  which  he  ought  as  such  derk 
to  have  applied  to  such  last-mentioned  purposes,  and 
improperly  and  fraudulently  appropriated  and  applied  to 
his  the  said  William  Henry  Pargeter's  own  use  certain 
moneys  of  clients  of  the  plaintiff  in  his  said  business, 
and  for  which  the  plaintiff  was  responsible;  and  by 
reason  of  the  premises,  the  plaintiff,  before  the  com- 
mencement of  this  suit,  wholly  lost  the  said  moneys, 
and  was  damaged  to  the  amount  of  the  same. 

The  defendant  pleaded  not  guilty,  whereupon  issue 
was  joined. 

The  cause  was  tried  before  Maule,  J.,  at  the  second 
sitting  in  London  in  Easter  Term  last.  The  &cts  which 
appeared  in  evidence  were  as  follows: — The  plaintiff, 
an  attorney,  in  November,  1852,  wanting  a  managing 
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derkf  and  being  refened  by  one  William  Henry  1854, 
Par^eter,  who  was  desirouB  of  entering  into  his  employ  wilkot 
in  that  capacity,  to  the  defendant,  -who  was  a  member  of  ^' 

afirm  in  whose  serriee  Pargeter  had  been,  for  his  cha- 
ndor  and  acqoirementa,  called  npon  the  defendant,  and 
adud  him, — first,  for  what  reason  Pargeter  had  left  his 
employ, — secondly,  whether  he  was  sober, — thirdly, 
wbether  he  was  competent  to  be  intrusted  with  the  con- 
duct of  the  plaintiff's  business  in  his  absence.  To  the 
int  of  these  questions,  the  defendant  replied,  that 
Paigeter  had  left  his  employ  in  consequence  oi  the  de- 
CRiae  in  the  profits  of  his  bosiness,  resulting  from 
tiie  duiBges  intarodooed  by  tibe  Common  Law  Procedure 
Act;  to  the  seoond,  that  Pargeter  was  sob^ ;  and,  to  the 
tkird,  that  he  perfectly  understood  common  law^  but  re« 
(foiled  a  good  deal  c£  looking  after  in  Chancery :  and  he 
added, — ''He  will  suit  yon  very  well;  and  I  should 
reoommend  yon  to  try  him.''  Upon  this  representa- 
tkn  and  recommendation  the  plaintiff  took  Pargeter 
mto  his  employ,  but  was  ultimately  obliged  to  dismiss 
Urn,  having  discovered  that  he  had  embezzled  con- 
adenble  sums  of  money  which  had  been  intrusted  to 


It  was  proved  that  Pargeter  had  whilst  in  the  defen- 
dant's employ  committed  similar  acts  of  dishonesty. 
Bttt  it  appeared  that  the  defendant  had,  out  of  conside- 
iitioa  far  his  wife  and  family,  and  his  professions  of  con- 
UtioD,  overlooked  his  offences,  and  continued  him  for 
tone  time  in  his  emjdoy ;  and  that  he  was  ultimately 
dischirged  for  the  reason  which  the  defendant  had 
>>iigiied. 

The  plaintiff's  coonsel  thereupon  applied  that  the 
^cdsration  might  be  amended,  by  striking  out  the  t>arts 
within  brackets,  and  inserting  therein,  in  place  of  the 
*wda  "  di$mi$s€d  firom  the  employment  of  the  defendant 
uid  his  said  partners  on  account  of  the  dishonesty  of  the 
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1854.        said  William   Henry  Pargeter/'  the  following  words, 
Wiumr       "  while  in  the  employment  of  the  defendant  and  his  said 
«^«  partners,  ffuilty  of  dishonesty." 

The  learned  judge,  after  some  consideration,  declined 
to  allow  the  proposed  amendment ;  and,  being  of  opinion, 
that,  upon  the  record  as  it  stood,  there  was  no  evidence 
to  support  the  declaration,  he  directed  the  jury  to  find 
a  verdict  for  the  defendant, 

Byles,  Serjt.,  in  Easter  Term  last,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  learned 
judge  had  improperly  refused  to  allow  the  declaration  to 
be  amended,  and  that  there  was  evidence  to  go  to  the 
jury  in  support  of  the  declaration  as  it  stood;  dtmg 
Foster  v.  Charles,  4  M.  &  P.  61,  741,  6  Bingh.  896, 
7  Bingh.  105.  He  also  moved  substantively  for  an 
amendment  under  the  15  &  16  Vict.  c.  76,  s.  222. 

Watson  and  Lush  now  shewed  cause.  There  was  no 
evidence  to  support  the  declaration  as  it  stands.  The 
gravamen  is,  that  the  defendant  falsely  represented  to 
the  plaintiff  that  the  principal  reason  of  Pargeter  having 
left  the  employ  of  the  defendant  and  his  partners,  was, 
the  alteration  in  the  practice,  and  the  consequent  reduc- 
tion of  profits,  and  suppressed  the  fact  that  Pargeter  had 
been  dismissed  on  account  of  dishonesty.  It  appeared 
that  Pargeter  had  in  fact  been  guilty  of  dishonesty  whilst 
in  the  employ  of  the  defendant  and  his  partners.  But 
there  was  no  evidence  that  that  was  the  ground  of  his 
dismissal.  On  the  contrary,  it  distinctly  appeared  that 
his  offence  had  been  condoned,  and  that  he  continued 
in  the  employ  for  a  considerable  period  afterwards,  and 
was  in  truth  dischai^ed  for  the  reason  which  the  defend- 
ant assigned. 

Then,  as  to  the  amendment, — The  8  &  4  W.  4,  c.  48, 
s.  28,  is  still  in  operation,  and  is  unrepealed  by  the  15 
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k  16  Vict.  c.  76,  s.  222 :  and,  under  that  statute,  though        1854. 
there  waa  a  right  of  appeal  where  an  amendment  was       wnmr 
improperly  made,  there  was  none  where  the  application        ^^ 
to  amend  was  refused :  Doe  d.  Poole,  v.  Errington,  1 
Ad.  &B.  750,  8  N.  &  M.  646,  1  M.  &  Rob.  343.  (a) 
[Jervit  C.  J.     The  point  was  recently  before  this  court 
in  a  case  of  Lewis  v.  Clifton,  {b)     My  Brother  Byles 
tlere  contended  stoutly,  that,  I  having  refused  to  allow 
an  amendment  at  the  trial  (in  which  I  think  I  was  wrong), 
there  was  no  power  of  appeal.     We  shall,  no  doubt, 
presently  hear  him  arguing  as  stoutly  the  other  way.] 
The  222nd  section  of  the  15  &  16  Vict.  c.  76,  gives  very 
large  powers  to  the  court  to  amend  at  any  stage  of  the 
proceedings.     It  enacts  that  "  it  shall  be  lawful  for  the 
inperior  courts  of  common  law,  and  every  judge  thereof, 
and  any  judge  sitting  at  nisi  prius,  at  all  times  to  amend 
aU  defects  and  errors  in  any  proceeding  in  civil  causes, 
wheUier  there  is  anything  in  writing  to  amend  by  or 
not,  and  whether  the  defect  or  error  be  that  of  the 
party  applying  to  amend,  or  not ;  and  all  such  amend- 
ments may  be  made  with  or  without  costs,  and  upon 
mck  terms  as  to  the  court  or  judge  may  seem  fit ;  and 
iD  such  amendments  as  may  be  necessary  for  the  pur- 
poee  of  determining  in  the  existing  suit  the  real  question 
in  controversy  between  the  parties  shall  be  so  made.'' 
He  amendment  here  sought  was  not  justified  by  the 
tu^  and  would  not,  if  allowed,  conduce  to  the  deter- 
mination of  the  real  question  in  controversy  between 
the  parties.    [Jervis,  C.  J.   Assuming  that  Pargeter  had 


(a)  Bat  see  Parks  v.  Sdge,  2  C.  M.  &  E.  190,  5  Tyrwh.  685. 

IC.  &  M.  429,  3  Tyrwh.  364  (b)  In  Lewis  v.  Clifton,  the 

(aom.  Parker  v.  Ade,  1  Dowl.  court  took  time  to  consider ; 

P.  C.  643) ;  Pullen  v.  Seaven,  but    no    judgment    was   pro- 

2Qtle,ld2;TFhitwillY.8cheer,  nounced,  the    parties  having 

8  Ad.  A  £.  301,  3  N.  &  P.  398.  settled. 
And  see  Parry  v.  FtiUrhurst, 


Bssn. 
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1854.  been  guilty  of  the  dishonesty  fdleged^  the  omission  to 
v^n^l  mention  it  to  the  plaintiflf  was  no  cause  of  action.] 
Clearly  not.  [CreMweUj  J.  Many  cases  might  be  sup- 
posed where  it  would  not  only  be  unnecessary,  but  cruel 
and  unjustifiable,  to  disclose  a  sin  of  which  die  clerk 
had  repented,  and  for  which  he  had  obtained  forgive- 
ness.] There  is  no  matter  in  controyersy  between  these 
parties  except  that  which  the  dedaratioin  discloses,  yii* 
whether  or  not  the  defendant  was  guilty  of  a  fraudulent 
misrepresentation.  The  plaintiflT,  having  failed  to  sub- 
stantiate that  charge,  now  seeks  to  substitute  another, 
viz.  whether  the  defendant  was  guilty  of  a  fraudulent 
suppression  of  a  fiact  which  he  was  bound  to  disdose. 
Who  is  to  determine  whether  or  not  the  case  is  cme  for 
amendment?  [Jervis,  C.  J.  The  court  of  Queen's 
Bench  have  held  that  it  is  for  the  judge  to  determine  it. 
Maule,  J.  I  should  be  inclined  to  hold  that  it  is  a 
matter  of  &ct,  to  be  decided  by  the  judge  (m  refer- 
ence to  the  record  and  to  the  evidence,  whether  or  not 
the  amendment  proposed  is  necessary  for  the  purpose  of 
determining  the  real  question  in  controversy  between 
the  parties.  The  statute  could  not  have  contemplated 
the  amendment  to  extend  to  eveiy  matter  which  oould 
by  possibility  be  started  in  the  course  of  the  trial.  It 
has  been  thought  by  some  of  the  judges  that  the  pre- 
siding judge  is  bound  to  make  an  amendment^  if  asked 
for,  if  by  so  doing  some  question  might  be  raised  be- 
tween the  parties.  But  that  clearly  is  not  correct. 
Whether  the  decision  at  nisi  prius  is  final  pr  not,  is  a 
very  nice  question.  Jervis,  C.  J.  If  the  course  of 
legislation  upon  the  subject  of  amendments  at  nisi  prius 
be  looked  at,  it  will  be  found  to  afford  an  aigument 
against  the  decision  of  the  judge  being  reviewable. 
Formerly,  amendments  could  only  be  made  at  Cham- 
bers. Then  came  the  9  G.  4, «?.  15,  which  impowered 
the  judge  at  the  trial  to  amend  in  the  case  of  a  variance 
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^between  any  matter  in  writing  or  in  print  produced  1854. 
in  evidenocy  and  the  recital  or  setting  forth  thereof  upon  wu^j^v 
the  record :''  and  the  discretion  thus  vested  in  the  judge  v. 

lu»  been  held  not  to  be  reviewable  by  the  court, — Parks 
?.  Edge,  1  C.  &  M.  429,  3  Tyrwh.  864.  Then  came 
die  3  &  4  W.  4,  c  42,  s.  23,  which  considerably  ex- 
tended the  power  of  the  judge,  and  enabled  him  to 
meoA  '*  when  any  variance  should  appear  between  the 
proof  and  the  recital  or  setting  forth  on  the  record,  &c., 
of  any  contract,  custom,  prescription,  name,  or  other 
matter,  in  any  particular  or  particulars  in  the  judgment 
tf  such  court  or  judge  not  material  to  the  merits  of  the 
CMe,  and  by  which  the  opposite  party  could  not  have 
been  jMrejudiced  in  the  conduct  of  his  action,  prosecu- 
tion, or  defence ;''  and  it  concludes  with  a  proviso, 
"that  it  shall  be  lawful  for  any  party  who  is  dissatisfied 
vith  the  decision  of  such  judge  at  nisi  prius,  &c.,  re- 
jecting his  allowance  of  any  such  amendment,  to  apply 
to  the  court  from  which  such  record  or  writ  issued,  for 
s  new  trial  upon  that  groimd ;  and,  in  case  any  such 
court  shall  think  such  amendment  improper,  a  new  trial 
*hall  be  granted  accordingly,  on  such  terms  as  the  court 
dttU  think  fit,  or  the  court  shall  make  such  other  order 
M  to  them  shall  seem  meet.''  Under  that  statute,  the 
KfoBal  of  the  judge  to  allow  an  amendment  was  held 
Jiot  to  be  subject  to  review  by  the  court,— Doe  d.  Poole 
yErrmgion,  1  Ad.  &  E.  750,  3  N.  &  M.  646,  1  M.  & 
Bob.  848.  Then  comes  the  15  &  16  Vict.  c.  76,  s.  222, 
which  gives  very  large  powers  of  amendment,  at  all 
ftwt,  to  '^the  superior  courts  of  common  law,  and 
^*ery  judge  thereof,  and  any  judge  sitting  at  nisi  prius,'' 
ttd  oondudes  with  saying  that  '^  all  such  amendments 
*iinay  be  necessary  for  the  purpose  of  determining  in 
the  existing  suit  the  real  question  in  controversy  between 
4c  parties  shall  be  so  made,''  Nothing  is  there  said 
About  the  power  to  review :  and,  if  the  legislature  had 
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1854. 


Wnjcnr 

V. 
BUED. 


intended  the  discretion  to  be  subject  to  appeal^  I  think 
they  would  have  said  so.  Crowder,  J.  I  think  it  would 
require  strong  and  express  words  to  justify  the  conclu- 
sion that  the  exercise  of  discretion  by  the  judge  is  not 
reyiewable.  Maule,  J.  The  recent  statute  imposes  a 
duty  upon  the  persons  who  are  authorised  to  amend,  to 
make  the  amendment  in  all  cases  where  the  amendment 
is  such  as  may  be  necessary  for  determining  in  the  ex- 
isting suit  the  real  question  in  controversy  between  the 
parties.  The  court  may  do  it^  a  judge  at  Chambers 
may  do  it^  and  the  judge  at  nisi  prius  may  do  it.  No- 
thing is  said  about  review :  that  is  left  to  the  general 
law.  Probably  the  decision  of  a  judge  at  Chambers 
might  be  reviewed  in  fiill  court.  It  may  be  affirmed 
generally^  that^  where  a  thing  may  be  done  by  the 
courts  or  a  judge^  and  the  judge  does  it»  his  decision 
may  be  reviewed,  (a)  But  here,  I  think,  whether  the 
amendment  is  made  (or  refused)  by  the  court,  or  by  a 
judge  at  Chambers,  or  the  judge  at  the  trial,  the  deci- 
sion cannot  be  reviewed.  JerviSy  C.  J.  Certainly  there 
is  no  necessity  for  the  power  to  review,  seeing  that  the 
refusal  of  the  judge  to  amend  does  not  preclude  the 
party  from  making  a  substantive  application  to  the 
court  for  an  amendment.]  If  there  be  a  substantive 
application  to  the  court  for  an  amendment,  it  must  be 
made  upon  an  affidavit  that  the  proposed  amendment  is 
necessary  for  the  purpose  of  determining  the  real  ques- 
tion in  controversy  between  the  parties ;  and  the  other 
side  will  have  an  opportimity  of  answering  it.  Assuming 
that  the  court  has  power  to  review  the  decision  of  the 
learned  judge  in  revising  the  amendment,  it  is  submitted 
that  that  discretion  was  properly  exercised.  The  amend- 
ment asked  for,  was,  the  introduction  of  an  averment  that 


(a)  See  JRex  v.  Almon,  Wilmot's  Notes,  264 ;  Darrington  v. 
Price,  ant^,  Vol.  VI,  p.  309. 
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the  defendant  had  knowiogly  suppressed  and  concealed  1854. 
from  the  plaintiff  the  fact  that  Pargeter  had  been^  while  wilkin 
in  the  employment  of  the  defendant  and  partners^  guilty  *' 

of  dishonesty.  There  was  no  evidence  to  support  that 
allegation,  if  allowed  to  be  introduced.  There  was  in 
&ct  no  firaudulent  concealment ;  for,  the  dishonesty  of 
Pargeter  was  not  in  the  defendant's  mind  at  the  time  as 
a  caose  of  dismissal.  [Maule^  J.  I  inclined  to  think 
that  the  amendment  ought  to  be  made,  if  the  defendant, 
dishonestly  intending  to  get  Pargeter  into  the  plaintiff^s 
aenice,  was  silent  upon  the  subject  of  a  delinquency  on 
tiie  part  of  Pargeter  which  he  was  bound  to  communi- 
cate to  the  plaintiff.  In  that  case,  I  should  say  the 
OQQcealment  was  a  cause  of  action.  But  that  state  of 
things  did  not  exist  here :  and,  in  order  to  bring  the 
case  within  the  statute,  not  only  must  it  have  existed, 
but  it  must  have  been  the  matter  in  controversy  between 
the  parties  in  the  suit.] 

Cwch  (with  whom  was  Byles,  Seijt.),  in  support  of 
^mle.     That  which  took  place  between  the  parties 
when  the  representation  complained  of  was  made,  was 
this,— The  plaintiff,  who  from  having  recently  met  with 
a  flerere  accident  was  not  able  to  give  much  personal 
attention  to  business,  was  desirous  of  hiring  a  clerk  on 
whom  he  might  place  reliance.    The  mere  fact  of  his 
{Qing  to  the  defendant  under  such  circumstances  should 
have  induced  the  latter,  even  if  no  inquiry  was  specifi- 
cally made  as  to  Pargeter's  character  for  honesty,  to  say 
something  upon  the  subject.     The  fact  of  the  plaintiff's 
inquiries  being  limited  to  the  cause  of  Pargeter's  dis- 
minal,  his  sobriety,  and  his  capacity  for  business,  did 
not  justify  the  defendant  in  abstaining  from  communi- 
cating to  him  that  Pargeter  had,  whilst  in  his  employ, 
been  guilty  of  dishonesty.     There  was  evidence,  there- 
five,  to  go  to  the  jury  upon  the  declaration  as  originally 
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1854.        framed.     It  alleges  that  the  defendant,  intending  to  de- 
~  ceive  and  defraud  the  plaintifif^  and  to  induce  him  to 

9.  employ  Pargeter  as  his  clerk,  falselj,  deceitfully,  and 

fraudulently  (omitting  the  allegations  as  to  the  supposed 
cause  of  dismissal,  and  as  to  professional  ability  of  the 
derk,)  recommended  the  plaintiff  to  try  Pargeter.  The 
argument  on  the  other  side  seeks  to  narrow  that  into  a 
recommendation  of  the  party  on  the  score  of  his  attain- 
ments, irrespective  of  his  moral  qualities.  [Jervis,  C. 
J.  The  gravamen  is,  that  the  defendant  suppressed  and 
concealed  the  fact  that  Pargeter  had  been  dismissed  from 
his  employ  on  account  of  dishonesty.  And  it  was 
proved  that  the  only  ground  of  his  dismissa]  was,  the 
diminution  of  profits  on  account  of  the  altered  practice 
of  the  courts.]  Assuming  that  an  amendment  was 
necessary,  that  which  was  asked  was  clearly  an  amend* 
ment  within  the  intention  of  the  statute,  and  one  which 
the  learned  judge  was  bound  to  make.  The  evidence 
was  that  the  defendant  concealed  (fraudulently,  we  say,) 
the  fact  that  Pargeter  had  been  guilty  of  dishonesty. 
The  substantial  question  which  the  parties  went  down  to 
try,  was,  whether  or  not  the  defendant  fraudulently 
induced  the  plaintiff  to  take  Pargeter  into  his  employ^ 
by  means  of  the  representations  and  concealment  made 
by  him,  when  asked  to  certify  as  to  the  character  and 
qualifications  of  Pargeter.  [Maule,  J.  It  was  not  such 
a  general  amendment  as  that  which  you  asked  fcnr.] 
The  application  to  amend  was  limited  to  the  apparent 
necessity.  [Maule,  J.  Was  the  amendment  proposed 
such  an  amendment  as  would  enable  you  to  try  the  real 
question  in  controversy  between  you  ?  Now,  whether  or 
not  the  defendant  fraudulently  suppressed  the  fact  that 
Pargeter  had  at  some  period  of  time  whilst  in  the  de- 
fendant's service  been  giiilty  of  dishonesty,  never  was  a 
question  in  controversy  between  the  plaintiff  and  the 
defendant.]  It  was  at  all  events  an  essential  part  of  the 
inquiry. 
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Then,  the  determination  of  the  judge^  whether  the        1854. 

amendment  is  allowed  or  refused^  is  clearly  subject  to       wiuav 

tlie  control  and  revision  of  the  court  in  banc.     [He  was  «• 

Bbbd. 

itopped  by  the  court.] 

JiRTis^  C.  J.  As  we  are  all  of  opinion  that  the  rule 
most  be  discharged  on  the  other  grounds^  it  is  unneces- 
wj  to  enter  into  any  discussion  as  to  whether  or  not 
tke  decision  of  the  judge  at  nisi  prius  upon  the  15  &  16 
Vict  c.  76,  8.  222,  is  reyiewable  by  the  court.  That 
question  presents  some  difficulty;  and,  if  it  had  been 
necessary  to  determine  it,  I  for  one  should  have  been 
^  to  bear  what  could  be  said  in  support  of  the  affir- 
matiTe,  and  probably  should  have  desired  time  to  con- 
sdor.  I  do  not  think  that  this  rule  can  be  sustained 
upon  either  of  the  grounds  upon  which  it  was  moved. 
In  the  first  place,  it  has  been  insisted  that  there  was 
eridence  enough  to  support  the  declaration  as  it  origi- 
nally stood.  If  you  strike  out  of  the  declaration  that 
vbidi  was  disproved,  vis.  the  allegation  that  the  defen- 
^t  falsely  and  fraudulently  represented  that  the  de- 
crease of  business  was  the  ground  of  Pargeter's  discharge, 
ttdthat  he  knowingly  suppressed  and  concealed  from  the 
flabtiff  the  fact  that  Pargeter  had  been  dismissed  on  ac- 
^nmt  of  dishonesty,— enough  does  not  remain  to  give  a 
Cttse  of  action.  The  representation  the  falsehood  of 
^di  is  relied  on,  turned  out  to  be  true.  The  recommen- 
^on  to  try  Pai^eter,  is  not  the  gravamen  of  the  charge. 
^Oiea,  it  is  further  contended  that  my  Brother  Maule 
nndaly  exercised  the  discretion  vested  in  him  by  the  sta- 
Me,  in  refusing  to  allow  an  amendment  to  be  made.  I 
tkink  there  is  no  pretence  for  saying  that.  Assuming 
Ast  we  have  power  under  the  222nd  section  to  review 
the  decision  of  the  judge  at  nisi  prius, — which  I  by  no 
means  concede, — I  think  the  amendment  was  properly 
nfiised.    The  amendment  is  to  be  '^  such  as  may  be  ne- 


304  IN   THE   COMMON   PLEAS^ 

1854.  cessary  for  the  purpose  of  determining  in  the  existing 
Wnxa       ^^^  ^^®  '^  question  in  controversy  between  the  par- 

^'  ties/^ — that  is,  the  question  in  agitation  between  ihem^ 

which  they  went  down  to  try.  Now^  here^  the  parties 
clearly  did  not  go  down  to  try  whether  or  not  Pargeter 
had  at  some  time  while  in  the  drfendanf  s  service  been 
guilty  of  some  act  of  dishonesty,  or  whether  the  defendant 
had  recommended  the  plaintiff  to  try  him;  but,  whether  or 
not  the  defendant  had  falsely  and  fraudulently  represented 
to  the  plaintiff  that  Pargeter  had  been  dismissed  firom  his 
service  upon  a  ground  which  did  not  affect  his  moral 
character,  whereas  in  truth  he  had  been  dismissed  upon 
another  ground,  which  did.  That  alone  was  the  ques- 
tion in  controversy  between  them.  There  was  no  dispute 
whatever  about  the  rest.  I  therefore  think  the  conclu- 
sion my  Brother  Maule  came  to  was  perfectly  right. 

Maule,  J.  I  thought  at  the  trial,  and  I  think  stilly 
that  the  amendment  asked  for  was  one  which  ought  not 
to  be  allowed.  It  appeared  to  me  to  be  plain  from  the 
pleadings  and  the  evidence,  as  well  as  from  the  open- 
ing of  the  plaintiff's  coimsel,  that  the  question  in  contro- 
versy between  the  parties  was,  whether  or  not  the  de- 
fendant had  truly  represented  to  the  plaintiff  that 
Pargeter  had  been  dismissed  fi^m  his  service  on  account 
of  the  decrease  of  business.  That  was  the  question,  and 
the  only  question  in  controversy  :  according  as  that  re- 
presentation was  true  or  false,  the  plaintiff  would  &il  or 
succeed.  This  clearly  could  not  be  a  case  for  amend- 
ment under  any  statute  but  the  last.  The  3  &  4  W.  4, 
c.  42,  s.  23,  which  was  passed  for  the  purpose  of  extend- 
ing the  powers  of  amendment  given  by  the  9  O.  4^ 
c.  15,  allowed  amendments  only  in  matters  ''not  mate- 
rial to  the  merits  of  the  case.''  The  15  &  16  Vict.  c. 
76,  s.  222,  goes  much  further :  it  enacts  that  ^'  it  shall 
be  lawful  for  the  superior  courts  of  common  law,  and 
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e?ery  judge  thereof^  and  any  judge  sitting  at  nisi  prius^        1854. 


V. 

Rbh). 


at  aU  times  to  amend  aU  defects  and  errors  in  any  pro-        wilkik 
oeeding  in   civil  causes^  whether  there  is  anything  in 
writing  to   amend  by  or  not,  and  whether  the  defect 
or  error  be  that  of  the  party  applying  to  amende  or 
not ;  and  all  such  amendments  may  be  made^  with  or 
without  costs^  and  upon  such  terms  as  to  the  court  or 
judge  may  seem  fit;  and  all  such  amendments  as  may 
be  necessary  for  the  purpose  of  determining  in  the  ex- 
isting suit  the  real  question  in  controversy  between  the 
pjirties,  shall  be  so  made.''     That  section  enables  the 
c^onrt  or  judge  to  make  the  amendment  in  the   cases 
pvovided  for^  whether  it  be  in  a  matter  that  is  material 
<r  <D  the  merits  of  the  case,  or  not.     Now,  whether  or  not 
particular  amendment  is  in  a  matter  material  to  the 
lerits,  is  matter  of  law:  but,  whether  or  not  the  pro- 
I^^)6ed  amendment  is  necessary  for  the  purpose  of  deter- 
Lining  the  real  question  in  controversy  between  the  par- 
),  is  matter  of  fact,  to  be  decided  by  the  judge.  It  often 
appens,  that,  there  being  a  controversy,  the  parties  are 
uable  to  try  that  controversy  properly,  because  the 
lings  between  them  do  not  correctly  shew  upon  the 
^3cord  what  that  controversy  ia.     It  was  to  obviate  that 
loonvenience  that  this  section  was  framed.     What  was 
le  question  in  controversy  between  these  parties  which 
as  insufficiently  stated  upon  this  record?     That  there 
as  a  controversy  between  them  as  to  the  defendant's 
^^presentation  of  the  true  cause  of  Pargeter's  dismissal 
"Porom  the  defendant's  employ,  is  true.     But  it  is  not  true 
"^liat  there  was  a  controversy  between  them  as  to  whether 
^^ir  not  Pargeter  had  been  guilty  of  dishonesty,  or  whe- 
"^lier  or  not  that  fact  had  been  fraudulently  concealed  or 
Oppressed  by  the  defendant.     The  record  did  not  raise 
^086  questions ;  nor  was  there  any  evidence  of  them 
^poQ  which  I  as  a  judge  could  act.     It  has  been  con- 
tended that  there  still  remained  something  on  the  face 
VOL,  xv,~c.  B.  P 
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1854.        of  the  declaration  which  might  give  the  plaintiff  a  cause 
Wiura       ^^  action  :  but  1  think,  that,  striking  out  what  the  plain- 

^'  tiff  failed  to  prove,  that  which  is  left  is  altogether  ' 

immaterial.  I  think  it  was  intended  by  the  C!ommon 
Law  Procedure  Act  to  limit  the  power  of  amendment 
to  the  introduction  of  matters  which  the  parties  hoped 
and  intended  to  try  in  the  cause,  and  not  to  authorise 
amendments  which  might  raise  questions  which  never- 
were  contemplated  before.  There  was  nothing  here  to 
shew  that  the  matter  sought  to  be  introduced  by  the 
proposed  amendment  ever  was  a  question  in  controversy 
between  the  parties  :  on  the  contrary,  there  was  strong 
ground  for  presuming  that  no  such  controversy  existed 
at  all.    I  therefore  think  the  decision  right. 

Cbesswell,  J.  I  am  of  the  same  opinion.  Without 
entering  into  the  much  vexed  question  as  to  the  power 
of  the  court  to  review  the  decision  of  a  judge  refusing  to 
allow  an  amendment,  I  am  clearly  of  opinion  that  the 
amendment  asked  for  upon  this  occasion  was  properly  re- 
fused, inasmuch  as  it  sought  to  introduce  a  matter  which 
was  not  in  controversy  between  the  parties  at  the  time. 

Crowds  R,  J.  I  am  of  the  same  opinion  upon  both 
points.  There  was  nothing  whatever  to  go  to  the  jnry 
upon  the  declaration  as  originally  framed.  All  the 
material  all^ations  were  disproved.  Then,  as  to  the 
proposed  amendment.  The  222nd  section  of  the  15  & 
16  Vict.  c.  76,  enacts  that  all  such  amendments  as  may 
be  necessary  for  the  purpose  of  determining  in  the  ex- 
isting suit  the  real  question  in  controversy  between  the 
parties,  shall  be  made.  Now,  the  only  question  in  con- 
troversy here  was,  whether  or  not  the  false  and  fraudu- 
lent representation  imputed  to  the  defendant  had  really 
been  made  by  him.  The  matter  which  the  amendment 
sought  to  introduce,  was,  to  raise  a  question  whether  or 


Reed. 


TRINITY   TERM,    11  VICTORIA.  207 

not  the  defendant  had  been  guilty  of  a  fraudulent  con-        1854. 
cealment  or  suppression  of  Pargeter's  dishonesty, — a       Wilkin 
fiwjt  which  never  was  in  controversy  between  them  at  ». 

all.  It  seems  to  me,  to  say  the  least  of  it,  very  doubtful 
whether  that  was  a  ground  of  action.  But  it  is  enough 
to  say  that  it  was  not  a  matter  in  controversy,  and  there- 
fore that  the  learned  judge  very  properly  refused  to  allow 
it  to  be  placed  upon  the  record. 

Rule  discharged. 


Feret  v.  Hill. 

Masf  29. 

A  HIS  was  an  action  of  ejectment  brought  to  recover  A.  procured 
tlie  possession  of  rooms  on  the  second  floor  of  a  house  a  lease  of  pre- 
No.  2,  Jenny n  Street,  of  which  the  plaintiff  had   been  ™f^fi]^^^ 
dispossessed  under  the  circumstances   hereinafter  dis-  sentation  that 

1^,  he  intended  to 

**08eu.  carry  on  a  cer- 

The  cause  was  tried  before  Crowder,  J.,  at  the  second  SSe^tt^n. 

sitting  for  Middlesex  in  Easter  Term  last.     The  facts  Having  obtain- 
ed pofisessiop, 

^O'B  as  follows : — In  the  month  of  February,  1853,  the  a.  converted 
plaintiff  applied  to  the  defendant  to  let  him  certain  into^^^on 


^pftrtments  in  the  house  in  question,  which  belonged  to  brothel,  where- 

.  ^  /  o  QpQQ  y^  forcibly 

^defendant,  representing  that  Tie  wanted  them  for  the  expelled  him:— 

t^fpoH  of  carrying  on  therein  the  business  of  a  perfumer,  n^fgi^t  maintain 

•nd  referring  for  his  character  and  circumstances  to  a  2®^^™^^7"  ^ 

^^  °  ...  *"®  fraudulent 

ftench  gentleman  named  Pilon.     In  answer  to  inquiries  niisrepresenta- 

Me  of  him,  M.  Pilon  stated  that  he  had  known  Feret  subsequent 

fcr  about  four  years,  that  he  believed  him  to  be  a  re-  i"*«*^  "«f  °^ 

*^  ine  premises, 

^ectable  man,  and  that  he  carried  on  the  perfumery  not  being  suffi- 

botiness.    The  defendant  thereupon  consented  to  accept  to  avoid  the 

the  plaintiff  as  tenant  of  the  rooms  in  question ;  and  an  ®*^* 
sgieement  was  drawn  up  and  signed  by  both  parties. 
This  agreement  was  dated  the  1st  of  March,  1853,  and 
it  was  thereby  stipulated  that  the  plaintiff  should  take 

p2 
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1854.        and  the  defendant  let  the  rooms  to  the  plaintiff  at  the 
Pjjj^        yearly  rent  of  30/.,  payable  quarterly,  the  tenancy  to  be 
w.  determinable  by  a  three  months'  notice  in  writing. 

The  plaintiff  was  accordingly  let  into  possession  :  but, 
instead  of  carrying  on  the  business  of  a  perfumer,  he 
converted  the  premises  into  a  common  brothel ;  where- 
upon the  defendant  gave  the  plaintiff  notice  to  quit 
forthwith,  and,  upon  his  refusal  to  do  so,  forcibly  ex- 
pelled him. 

On  the  part  of  the  defendant,  it  was  submitted,  that, 
inasmuch  as  the  facts  shewed  that  the  plaintiff  had 
hired  the  premises  for  the  purpose  of  using  them  for  an 
immoral  and  illegal  purpose,  the  agreement  was  altoge- 
ther void ;  and,  further,  that  the  defendant  had  been 
induced  by  the  plaintiff's  false  representation  to  enter 
into  the  contract,  and  therefore  was  justified  in  rescind- 
ing it. 

Evidence  was  then  offered  on  the  part  of  the  defend- 
ant,— with  a  view  to  shew  that  the  plaintiff  was  a  disre- 
putable character, — that  he  had  been  charged  twice 
before  a  magistrate,  once  with  having  committed  an 
indecent  assault  upon  a  policeman,  and  once  with  having 
been  found  in  a  common  gaming-house,  upon  which 
latter  occasion  he  was  fined  40«.  This  evidence  was  ob- 
jected to  on  the  part  of  the  plaintiff,  and  the  learned 
judge  thought  it  inadmissible ;  but,  the  defendant's  coun- 
sel strenuously  urging  it,  his  lordship  received  it. 

Two  questions  were  left  to  the  jury, — first,  whether 
the  plaintiff,  at  the  time  he  hired  the  apartments, 
intended  to  use  them,  or  to  permit  them  to  be  used,  for 
an  immoral  or  illegal  purpose, — secondly,  whether  he 
had  induced  the  defendant  to  let  them  to  him,  by  fraud 
and  misrepresentation. 

The  jury  found  both  those  questions  in  the  affirmative; 
and  accordingly  the  learned  judge  (though  he  thought 
the  facts  proved   afforded  no  defence  to  the  action) 
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directed  a  verdict  to  be   entered   for    the    defendant,        1854. 
resenring  leave  to  the  plaintiff  to  move  to  enter  the  ver-        Z 
diet  for  him,  if  the  court  should  be  of  opinion  that  the         ^«». 
agreement  was  valid,  notwithstanding  the  facts  found  by 

the  jury. 

Massey  Dawson  in  due  course  obtained  a  rule  nisi 
accordingly,  and  also  for  a  new  trial  on  the  ground  of 
the  improper  reception  of  the  evidence  collaterally 
affecting  the  plaintiff's  character. 

Montagu  Chandlers  and  Raymond,  on  a  former  day 
in  this  term,  shewed  cause.  As  to  the  admissibility  of 
the  evidence  as  to  the  plaintiff's  character, — the  plaintiff 
Diust  have  known  his  own  antecedents.  [Crowder,  J. 
The  evidence  was  clearly  inadmissible.]  The  evidence  was 
offered  for  the  purpose  of  shewing  that  the  representations 
nw^e  by  the  plaintiff  as  to  his  character,  and  as  to  the 
huainess  he  meant  to  carry  on  upon  the  premises,  were 
Wse.  He  is  responsible  for  the  statements  made  by 
filon,  lo  whom  he  referred  the  defendant.  [Maule,  J. 
m  would  say  that  the  plaintiff,  knowing  his  own 
"Amy,  was  guilty  of  fraud  in  referring  to  a  man  who 
*d  not :  Comfoot  v.  Fowke,  6  M.  &  W.  358.] 

The  main  point  is,  whether  the  conduct  of  the  plain- 
tiff did    not    render  the    agreement   absolutely   void. 
[^tKamSj  J.     The  estate  passed  by  the  agreement.     I 
^not  see  how  it  got  back.]     In  order  to  entitle  him  to 
oiaintain  this  action,  the  plaintiff  must  shew  that  the 
'^  right  to  the  possession  of  the  premises  in  question 
^  withdrawn  from  the  defendant ;  and  that  he  can 
only  do  by  shewing  a  legal  agreement  transferring  it 
to  himself.     The  evidence  shewed  that  the  agreement 
was  obtained  by  fraud  and  misrepresentation,  and  for  a 
purpose  which  rendered  it  a  perfect  nullity.     [Mauk,  J. 
The  agreement,  if  void  at  all,  was  void  at  the  election  of 
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1854.  the  defendant,  provided  he  intimated  his  election  with 
p^^  proper  promptness.  Suppose  he  had  accepted  rent  fixim 
,.  ^'  the  plaintiff  after  he  had  become  aware  of  the  sort  of  use 

lltLL.  * 

the  plaintiff  was  making  of  the  rooms,  no  doubt  he  would 
be  precluded  from  his  right  of  declaring  the  contract 
void.]  Where  an  agreement  is  contrary  to  law  or  to 
public  policy,  and  both  parties  concur  in  the  illegal  in- 
tention, it  is  absolutely  void,  and  cannot  be  enforced. 
In  Ritchie  v.  Smith,  ante.  Vol.  VI,  p.  462,  it  was  held 
that  an  agreement  entered  into  for  the  purpose  of 
enabling  one  of  the  parties  to  it  to  contravene  a  statute 
passed  for  the  protection  of  public  morals, — as^  to  enable 
an  unlicensed  person  to  sell  exciseable  liquors,  contrary 
to  the  9  G.  4,  c.  61, — is  illegal  and  incapable  of  being 
enforced  in  a  court  of  law.  Wilde,  C.  J.,  there  says  : 
^'  The  licence  granted  by  the  magistrates  has  no  refer- 
ence whatever  to  revenue  purposes ;  it  is  required  solely 
for  the  protection  and  preservation  of  the  public  morals, 
and  the  prevention  of  crimes  and  offences  whidi  are 
subversive  of  good  order  and  the  public  safety ;  and  the 
magistrates  are  careful,  before  granting  sudi  licence,  to 
ascertain  that  the  convenience  of  the  neighbourhood 
calls  for  it,  and  that  the  party  seeking  it  is  of  good  cha- 
racter, and  possesses  the  necessary  qualifications  for  a 
licensed  victualler.  The  plea  expressly  states  that  the 
contract  was  entered  into  for  the  purpose  of  enabling 
Newman  to  evade  that  law  :  and  the  reward  the  plaintiff 
stipulates  to  receive  for  the  occupation  of  the  premises 
by  Newman,  is  compounded  of  a  compensation  for  the 
use  of  the  premises,  and  a  compensation  for  facilitating 
him  in  so  illegally  carrying  on  the  business.  It  is  said, 
that,  though  the  agreement  was  entered  into  for  the  pur- 
pose of  enabling  Newman  to  do  this,  it  did  not  of  neces- 
sity follow  that  he  would  be  guilty  of  any  infraction  of 
the  law.  But  I  think  it  is  impossible  to  look  at  this 
agreement  without  seeing  that  the  parties  contemplated 
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the  doing  of  on  ill^al  things  in  the  infraction  of  a  law        1854. 

enacted^  not  simply  for  revenue  purposes^  but  for  the        IT! 

safety  and  protection  of  the  public  morals.     This  de-         jo. 

cirion  ivill  not  conlBict  with  any  of  the  authorities. 

Smiih  V.  Mawhood,  14  M.  &  W.  462^  upon  which  so 

much  reliance  was  placed^  is  no  doubt  very  good  law.  {a) 

But  it  is  wholly  inapplicable  to  the  present  case;  for^  this 
plea  disdoses  matter  clearly  shewing  that  the  plaintiff  can 
have  no  locus  standi  in  a  court  of  law,  to  enforce  an  agree- 
ment entered  into  for  the  purpose  of  enabling  a  party  to 
infringe  a  law  made  for  the  protection  of  public  morals. 
1  cannot  conceive  a  party  to  be  more  conducive  to  the 
commisssion  of  an  offence,  than  by  furnishing  the  place 
in  which  it  is  to  be  committed.  I  think  the  case  falls  aptly 
within  the  principle  of  Appleton  v.  Campbell,  2  C.  &  P. 
347,  where  Abbott,  C.  J.,  said, — '  If  a  person  lets  a 
lodging  to  a  woman,  to  enable  her  to  consort  with  the 
other  sex,  and  for  the  purposes  of  prostitution,  he  can- 
not recover  for  the  lodging  so  supplied.' ''  That  case 
thews,  that,  if  the  defendant  had  been  party  to  the  ille- 
gality here  complained  of,  he  could  not  have  recovered 
fent  from  the  plaintiff.  [Jervis,  C.  J.  Could  he  turn 
ten  out?]  The  question  arose  in  T^  Gas-Light  and 
Coke  Company  v.  Turner,  7  Scott,  779,  5  N.  C.  666, 
*hcre,  in  covenant  for  non-payment  of  rent,  the  defen- 
dant {beaded  that  the  indenture  was  made  between  the 
plabtifis  and  himself,  and  the  premises  demised  by  them 
to  him,  for  the  express  purpose  of  being  used  for  and 
applied  by  the  defendant  to  a  use  prohibited  under  a 
penalty  by  the  building-act,  25  G.  3,  c.  77 :  and  it  was 
^,  that  the  plea  was  a  good  answer  to  the  action.     In 

(a)  In  Smith  v.  Mawhood,  whether  it  be  for  the  purpose 

Aldenon,  B.,    says,  —  "  The  of  revenue  or  otherwise,  then 

^I^estioD  is,  does  the  legisla-  the  doing  of  the  act  is  a  breach 

t»uie  mean  to  prohibit  the  act  of  the  law,  and  no  rijjht  of  ac- 

^^  or   not  P     If   it    docs,  lion  can  arise  out  of  it." 
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1 854.        delivering  the  judgment  of  the  court,  Tindal,  C.  J.> 
Yjssrt        says'-    "The  objection  that  has  been  urged  on  the 

^'  part  of  the  defendant,  is.  that  this  is  an  action  founded 

Hill. 

upon  a  contract^  and  that  a  court  of  law  will  not  lend 
its  aid  to  enforce  the  performance  of  a  contract  between 
parties,  which  appears  upon  the  fSace  of  the  record  to 
have  been  entered  into  by  both  the  contracting  parties 
for  the  express  purpose  of  carrying  into  effect  that  which 
is  prohibited  by  the  law  of  the  land.  And  we  think, 
both  upon  authority  and  reason,  this  objection  must  be 
allowed  to  prevail.^'  The  authorities  the  court  relied 
upon,  were, — Lightfoot  v.  Tenant,  1  B.  &  P.  551,  Lang- 
ton  V.  HugJiea,  1  M.  &  Selw.  593,  and  Cannon  v.  Bryce, 
3  B.  &  Aid.  179.  And  his  Lordship  added :  ''  It  was 
observed  in  the  course  of  the  argument  for  the  plaintifis, 
that,  as  they  had  granted  a  lease  for  twenty-one  years, 
such  term  was  vested  in  the  defendant,  and  that  he 
would  be  able  to  hold  himself  in  for  the  remainder  of  it 
without  payment  of  any  rent.  That  point  is  not  now 
before  us ;  but,  without  giving  any  opinion  how  far  the 
position  is  maintainable,  it  is  obvious,  that,  if  an  eject- 
ment should  be  brought  upon  the  breach  of  any  con- 
dition in  the  lease,  the  action  of  ejectment  would  at  all 
events  be  free  from  the  objection  that  the  court  was 
lending  its  aid  to  enforce  a  contract  in  violation  of  law. 
And,  further,  if  an  ejectment  was  brought  by  the  lessors 
to  recover  possession,  on  the  ground  that  the  lease  was 
void,  it  might  be  difficult  for  the  lessee  to  maintain  his 
right  to  hold  under  the  lease,  after  having  pleaded  in 
the  present  action,  in  which  he  and  the  lessors  were 
parties,  that  the  indenture  was  void,  and  obtained  the 
judgment  of  the  court  in  his  favour  on  that  plea."  And 
that  judgment  was  afterwards  affirmed  by  the  Exchequer 
Chamber,  on  error  :  see  The  Gas-Light  and  Coke  Com-^ 
pany  v.  Turner,  6  N.  C.  324,  8  Scott,  609,  where  Lord 
Abinger  said, — "  AU  the  decisions  shew,  that,  at  com- 
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mon  law^  a  contract  entered  into  to  effect  an  illegal  pur-        1854. 
poie,  is  Yoid,  and  cannot  be  enforced  ;  and  it  makes  no        fxbxt 
difference  tliat  tliis  contract  is  under  seal.     It  seems  to        ^' 
me  to  be  a  void  lease :  that  is  not  denied^  but  is  ad- 
mitted by  the  demurrer.     It  is  true  that  you  cannot  add 
to  a  contract  under  seal  anything  to  vary  the  contract ; 
bat  yon  may  shew  dehors  the  instrument  that  such 
ooDtract  was  entered  into  for  an  illegal  purpose ;  such 
proof  does  not  vary  the  terms  of  the  contract^  but  merely 
thews  the  illegal  object.''     Here^  the  plaintiff  by  this 
M^  is  expressly  seeking  to  enforce  the  illegal  contract. 
These  cases  shew^  that,  where  both  are  parties  to  the 
illegal  object,  the  agreement  is  void.     Here,  one  party 
i«  mnocent.     [Jervis,  C.  J.     The  diflBculty  is,  that  the 
igreement  was  not  void  at  the  time  of  its  execution.] 
It  is  submitted  that  it  was  void  ab  initio.     [^Maule,  J. 
The  objection  here  is,  not  that  this  was  an  illegal  agree- 
ment, as  in  some  of  the  cases  cited  :  the  ground  is,  that 
Ae  plaintiff  made  a  false  representation  to  the  defendant, 
hot  for  which  false  representation  the  defendant  would 
not  hare  entered  into  the  agreement ;  and  so  the  defend-- 
ant  is,— upon  the  principle  upon  which  we  acted  in 
iwjw  V.  Edmonds,  ante.  Vol.  XIII,  p.  777, — entitled 
to  say  that  it  is  not  his  agreement.     Suppose  a  man, 
vlien  proposing  to  hire  a  house  of  business,  falsely  repre- 
senta  that  he  does  not  intend  to  melt  tallow,  or  to  carry 
00  any  other  offensive  or  noisy  trade ;  or  a  man  about 
to  hire  a  furnished  house  represents  to  the  landlord  that 
he  has  no  children,  and  it  turns  out  that  he  has  a  dozen ; 
although  there  is  nothing  illegal  in  melting  tallow  or 
having  a  dozen  children,  and  the  contract  is  silent  on 
the  subject, — you  would  contend  that  the  whole  trans- 
action is  80  tainted  by  the  fraudulent  representation  as 
to  be  absolutely  void.     If  the  plaintiff's  intention  to 
devote  the  premises  to  an  immoral  use  avoids  the  con- 
tract, no  abandonment  of  that  intention  before  taking 
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1854,  possession  would  set  it  up  again.]  That  difficdlty  could 
Febict  hardly  arise,— seeing  that  it  is  only  from  the  subsequent 
conduct  of  the  plaintiff  that  the  prior  intention  is  infer- 
red. [Jervis,  C.  J.  You  do  not  contend  that  the  bare 
intention  in  the  mind  of  the  plaintiff  would  avoid  the 
contract  ?]  No :  it  is  not  necessary  to  urge  the  ail- 
ment so  far.  The  jury  have  found  that  the  plaintiff 
made  the  contract  with  the  express  intention  to  use  the 
premises  for  the  purposes  of  a  brothel,  and  that  he  car- 
ried that  intention  into  effect.  In  Frogmorton  d.  Fl/em^ 
ing  V.  Scotty  2  East,  467,  it  was  held  that  a  rector 
might  recover  in  ejectment  against  his  lessee,  on  the 
ground  of  the  lease  of  the  rectory  being  avoided  on  ac- 
count of  his  own  non-residence,  by  force  of  the  statute  18 
Eliz,  c.  20.  The  ground  upon  which  a  contract  to  do 
an  act  which  is  opposed  to  the  general  policy  of  the  law, 
or  prohibited  by  statute,  is  void,  is  thus  stated  by  Lord 
Mansfield  in  Holman  v.  Johnson,  Cowp.  841,  848, — 
^^  The  objection  that  a  contract  is  immoral  or  illegal  aa 
between  plaintiff  and  defendant  sounds  at  all  times  very 
ill  in  the  mouth  of  the  defendant.  It  is  not  for  his  sake^ 
however,  that  the  objection  is  ever  allowed :  but  it  is 
founded  in  general  principles  of  policy,  which  the  defend- 
ant has  the  advantage  of,  contrary  to  the  real  justice,  as 
between  him  and  the  plaintiff,  by  accident,  if  I  may  so 
say.  The  principle  of  public  policy  is  this :  Ex  dole 
malo  non  oritur  actio.  No  court  will  lend  its  aid  to  a 
man  who  founds  his  cause  of  action  upon  an  immoral  or 
an  illegal  act.  If,  from  the  plaintiff's  own  stating,  or 
otherwise,  the  cause  of  action  appears  to  arise  ex  turpi 
causft,  or  the  transgression  of  a  positive  law  of  this 
country,  there  the  court  says  he  has  no  right  to  be 
assisted.  It  is  upon  that  ground  the  court  goes :  not 
for  the  sake  of  the  defendant ;  but  because  they  will 
not  lend  their  aid  to  such  a  plaintiff.  So,  if  the  plain- 
tiff and  defendant  were  to  change  sides,  and  the  defend- 
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aot  was  to  bring  his  action  against  the  plaintiff,  tlie  1854. 
latter  wonld  then  have  the  advantage  of  it :  for,  where  F£bst 
\xtii9ieequally  in  fault,  potior  est  conditio  defendentis.'' 
Is  the  condition  of  the  defendant  here  to  be  worse  by 
rea«m  of  his  being  no  party  to  the  immorality  con- 
templated ?  In  Chitty  on  Contracts,  4th  edit.  p.  570, 
it  is  said :  "  Whenever  the  contract  which  a  party  seeks 
to  enforce,  be  it  express  or  implied,  is  expressly  or  by 
implication  forbidden  by  the  common  or  statute  law,  no 
ooort  will  lend  its  assistance  to  give  it  effect :  and  the 
test,  as  to  whether  a  demand  connected  with  an  illegal 
tnniaction  is  capable  of  being  enforced  at  law,  is,  whe- 
ther the  plaintiff  requires  to  rely  on  such  transaction  in 
order  to  establish  his  case.  In  general,  agreements 
legaDy  formed  have  the  force  of  laws  over  those  who  are 
tbe  makers  of  them  :  Modus  et  conventio  vincunt  l^em. 
Bat  this  rule  does  not  apply  where  the  interests  of  the 
poUie,  or  of  morality,  are  affected  by  the  contract,  and 
ttijrbc  injured  by  the  observance  of  its  provisions.^' 
One  of  the  authorities  referred  to  in  support  of  that 
position,  is,  Flvaz  v.  Nicholls,  ant^,  Vol.  II,  p.  501, 
vbere  this  court  held,  that  one  of  two  parties  to  an 
ipeement  to  suppress  a  prosecution  for  felony,  could  not 
maintain  an  action  against  the  other  for  an  injury 
vising  oat  of  the  transaction  in  which  they  had  both 
Wn  illegally  engaged.  Tindal,  C.  J,,  there  said :  "  I 
Aink  that  this  case  may  be  determined  on  the  short 
pound  that  the  plaintiff  is  unable  to  establish  his  claim 
» itated  upon  the  record,  without  relying  upon  the 
JDegal  agreement  originally  entered  into  between  him- 
^  and  the  defendant.  That  is  an  objection  that  goes 
to  the  very  root  of  the  action.  Suppose,  instead  of 
J^isting  the  action  brought  against  him  by  Rouse, 
4c  plaintiff  had  paid  the  money,  he  could  not  have 
Wwrercd  it  back  :  had  he  attempted  to  do  so,  he  would 
"W  been  met  by  the  maxim  of  law.  Ex  dolo  malo  non 


Hill. 


216  IN   THE   COMMON    PLEAS, 

1864.        oritur  actio.     If  he  could  not  succeed  in  such  an  action, 
^T^  I  do  not  see  how  he  can  recover  damages  in  a  court  of 

v!^  law  for  an  injury  accidentally  resulting  from  the  same 
state  of  circumstances,  inasmuch  as  he  must  put  in  the 
very  front  of  his  declaration  the  illegal  agreement  to 
which  he  has  been  a  party.  The  case  of  Simpson  v. 
BI088,  1  Taimt.  246,  2  Marsh.  542,  seems  to  me  in 
effect  to  decide  the  present.''  The  same  principle  is 
laid  down  and  acted  upon  in  CoUntrn  v.  Patmore,  1  C. 
M.  &  R.  73.  Suppose  a  man  contracts  for  the  purchase 
of  a  quantity  of  gunpowder,  intending  to  ship  it  for  the 
use  of  a  power  at  war  with  this  country, — would  not  the 
seller  be  justified  in  refusing  to  perform  his  contract^ 
upon  discovering  such  illegal  intention?  or,  in  other 
words,  would  not  the  contract  be  void?  There  is  no 
pretence  for  saying  that  the  verdict  was  not  frdly  war- 
ranted by  the  evidence. 

Massey  Dawson  and  Qiffard,  in  support  of  the  role. 
There  must  at  all  events  be  a  new  trial,  on  the  ground 
that  inadmissible  evidence  was  received.  [Jervis,  C.  J. 
The  object  was,  to  shew  that  the  plaintiff  had  been 
guilty  of  fraud  in  giving  a  reference  to  one  whom  he 
knew  to  be  ignorant  of  his  real  character.]  The  evidence 
as  to  the  charge  before  the  magistrate,  and  as  to  the 
gaming-house  transaction,  was  altogether  irrelevant  and 
inadmissible.  [Jervis,  C.  J.  There  can  be  no  doubt 
about  that.  The  real  question  is,  whether  or  not  there 
was  such  a  degree  of  fraud  in  the  obtaining  of  the  con- 
tract, as  to  render  it  void.  Cresswett,  J.  If  the  plaintiff 
wilfriUy  misrepresented  to  the  defendant  the  purpose  for 
which  he  required  the  premises,  and  so  induced  the 
latter  to  enter  into  the  contract, — does  that  amount  to 
such  a  fraud  as  will  avoid  it?]  Assuming  that  the 
plaintiff  did  use  the  premises  in  the  way  suggested,  how 
does  that  avoid  the  lease  ?    The  moment  the  lease  was 
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execated,  and  the  plaintiff  let  into  possession  under  it^        1854. 
he  had  a  vested  interest^  of  which  no  previous  concealed        fbbxt 
intention  on  his  part  to  devote  the  premises  to  an  illegal         ^* 
or  immoral  purpose  could,  divest  him.   This  is  an  attempt 
to  introduce  for  the  first  time  into  the  law  of  contracts^ 
anew  ground  of  forfeiture.     The  authorities  referred  to 
inSdwyn's  Nisi  Prius,  Vol.  T,  p.  62  (11th  edit.),  point 
oat  clearly  the  sort  of  illegality  which  avoids  a  contract : 
—"The  agreement  must  not  be  contaminated  with,  or 
nise  out  of,  an  ill^al  transaction.     Hence,  where  an 
agreement  was  made  between  two  parties  subjects  of  this 
coontry,  for  the  sale  and  delivery  of  goods  in  Guernsey, 
bt  the  purpose  of  being  smuggled  into  England,  it  was 
holden  that  the  vendor  could  not  maintain  an  action  for 
the  value  of  the  goods, — Bigffs  v.  Lawrence,  3  T.  R.  454. 
And,  in  a  subsequent  case,  it  was  decided  that  the  cir- 
cttmatance  of  the  vendor  being  an  inhabitant  of  Guernsey 
voold  not  vary  the  case,  for  he  was  still  a  subject  of  this 
coimtry, — Clugas  v.  Penaluna,  4  T.  R.  467.     So,  where 
the  vendor  was  concerned  in  giving  assistance  to  the 
^dee  to  smuggle  the  goods,  by  packing  them  in  the 
Buomer  most  suitable  for  and  with  the  intent  to  aid  that 
Purpose,  although  the  vendor  was  a  foreigner  resident 
ihroad,  and  the  sale  and  delivery  of  the  goods  were  com- 
pleted abroad,  it  was  holden  that  the  vendor  could  not  re- 
M  to  the  laws  of  this  country  to  give  effect  to  hisagree- 
nent,— FTayroc//  v.  Reed,  5  T.  R  599;  cited  by  Lord  Ken- 
jwi,  Vandyck  v.  Hewitt,  1  East.  98.  But  the  mere  know- 
kdge  of  the  vendor  that  the  goods  were  purchased  for  the 
pDpose  of  being  smuggled,  is  not  sufficient  to  prevent 
Itti  recovering  in  an  action  for  the  price  of  the  goods,  if 
^  vendor  was  a  foreigner  resident  abroad,  and  the  sale 
•Dd  delivery  were  completed  abroad, — Holman  S.Johnson, 
Cowp.  841.     So,  a  person  who  sells  goods  knowing  that 
the  purchaser  intends  to  apply  them  in  an  illegal  trade, 
it  nevertheless  entitled  to  recover  the  price,  if  he  yields 
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1854.        no  other  aid  to  the  illegal  transaction  than  selling  the 
Yehvt        goods,  and  obtaining  permits  for  their  delivery  to  the 
«'•  agent  of  the  purchaser, — Hodgson  v.  Temple^  5  Taunt. 

181.  (a)  But,  where  the  plaintiff,  a  dru^ist,  after  the 
42  G.  3,  c.  38,  but  before  the  51  G.  3,  c.  87,  sold  and 
delivered  drugs  to  the  defendant,  a  brewer,  knowing  thai 
they  were  to  be  used  in  the  brewery,  it  was  holden  that 
he  could  not  recover  the  price  of  them:  Langton  v. 
Hughes,  1  M.  &  Selw.  593.  {b)  Where  a  contract  which 
a  plaintiff  seeks  to  enforce,  is  expressly,  or  by  implica- 
tion, forbidden  by  the  statute  or  the  common  law,  no 
court  will  lend  its  assistance  to  give  it  effect :  but,  where 
the  consideration  and  the  matter  to  be  performed  are 
both  legal,  a  plaintiff  is  not  precluded  from  recovering, 
by  an  infringement  of  the  law,  not  contemplated  by  the 
contract,  in  the  performance  of  something  to  be  done  on 
his  part  f'  per  Lord  Tenterden,  in  Wetherell  v.  Jones, 
3  fi.  &  Ad.  225.  The  same  doctrine  is  laid  down  in 
Chitty  on  Contracts,  pp.  574,  575,  upon  the  authority 
of  Bowry  v.  Bennet,  1  Campb.  348,  and  the  cases  cited 
in  the  note  at  p.  349.  In  Co.  Litt.  206^  b.,  it  is  said : 
''  It  is  commonly  holden,  that,  if  the  condition  of  a 
bond,  &c.,  be  against  law,  that  the  bond  itself  is  void. 
But  herein  the  law  distinguisheth  between  a  condi- 
tion against  law  for  the  doing  an  act  that  is  malum 
in  se,  and  a  condition  against  law  that  concemeth 
not  anything  that  is  malum  in  se^  but  therefore  is 
against  law  because  it  is  either  repugnant  to  the  state, 
or  against  some  maxim  or  rule  of  law.  And  therefore 
the  common  opinion  is  to  be  understood  of  conditions 


(a)  See  also  Johnson  y.  Hud-  (5)  Cited  by  Tindal,  C,  J.,  in 

son,  11  East,  180;    Bensley  v.  De  Be^nis  v.  Armisiead,   10 

Bignold,  5   B.   &  Aid.    335;  Bingh.  110,  3  M.  &  Soott,  511. 

Brown  v.  Duncan,  10  B.  &  C.  and  by  Lord  Cottenham,  C,  in 

93,  5  M.  &  R.  114 ;  Wetherell  Ewing  y.  Oshaldiston,  2  Mylne 

V.  Jones,  3  B.  &  Ad.  221.  &  Cr.  86. 
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against  law  for  the  doing  of  some  act  that  ia  malum  1854. 
in  ae;  and  yet  therein  also  the  law  distinguisheth.  pebbt" 
M  if  a  man  be  bound  upon  condition  that  he  shall  kill  ^' 
J.  8v  the  bond  is  void.  But,  if  a  man  make  a  feoffment 
npoQ  condition  that  the  feoffee  shall  kill  J.  S.,  the  estate 
'u9b9obUe,  and  the  condition  void.'*  It  is  difficult  to 
reeondle  that  passage, — which  was  cited  and  not  repu- 
diated in  The  Oas-IAght  and  Coke  Company  v.  Tktmer, 
--with  a  decision  adverse  to  the  plaintiff  on  this  occa- 
OOQ.  [Cresswell,  J.  Assume  the  contract  entered  into 
ftr  an  illegal  purpose,  and  no  possession  given,  could  the 
phiiitiff  have  compelled  the  defendant  to  let  him  into 
poaaeaBion  ?]  No.  [Cresswell,  J.  Why  not  ?  Is  it  a 
contract,  or  is  it  not  ?]  It  is  undoubtedly  a  contract. 
[Oremoell,  J.  If  so,  why  may  not  the  plaintiff  main- 
tarn  an  action  for  the  breach  of  it  ?]  Because  he  would 
tkea  be  in  the  position  of  a  man  seeking  the  aid  of  the 
court  to  enable  him  to  do  an  illegal  act.  [Maule,  J. 
Toa  would  contend  that  the  landlord's  option  is  gone  by 
Ae  execution  of  the  contract  by  letting  the  lessee  into 
pmcasion.]  That  is  precisely  the  argument  which  is 
VAgfat  to  be  presented  to  the  court.  [Cresswell,  J.  If 
Ae  defendant  was  induced  to  sign  the  lease  by  a  firau- 
dilent  representation  of  the  intended  lessee,  does  his 
Hptt^ore  constitute  any  contract  at  all?  Maule,  J. 
Ifccre  is  much  difficulty  in  saying,  that,  where  the  party 
ttaant  to  sign  the  very  paper  he  did  sign,  the  circum- 
itanoe  of  his  signature  having  been  obtained  by  means  of 
a  fraudulent  representation  will  enable  him  to  repudiate 
tte  contract,  after  he  has  once  determined  his  option  by 
ping  the  other  party  possession  under  it.]  ^'  It  is  much 
letter,*'  as  is  observed  by  Parke,  B.,  in  delivering  the 
fiJgment  of  the  court  in  Hart  v.  Windsor,  12  M.  &  W. 
88,88,  ''to  leave  parties  in  every  case  to  protect  their 
interests  themselves  by  proper  stipulations ;  and,  if  they 
^y  mean  a  lease  to  be  void  by  reason  of  any  unfitness 
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^^4'  in  the  subject  for  the  purpose  intended^  they  should  ex- 
FxsiT  press  that  meaning/'  Whence  the  necessity  for  insert- 
HuL.  ^"^  special  covenants  in  leases,  not  to  use  the  premises 
in  a  particular  manner,  if  the  mere  illegal  use  of  them 
will  avoid  the  lease?  [MatUe,  J.  The  covenants  you 
allude  to  are  covenants  restraining  the  lessee  from  carry- 
ing on  particular  trades  not  illegal  in  themselves,  (a)] 
Assuming  that  there  was  misrepresentation,  it  is  in  a 
matter  that  is  quite  collateral  to  the  contract.  In 
Emanuel  v.  Dane,  3  Campb.  299,  where  the  plaintiff  eX' 
changed  a  watch  with  the  defendant  for  a  pair  of  candle- 
sticks, which  the  latter  warranted  to  be  silver,— it  was 
held  that  the  plaintiff  could  not  maintain  trover  for  the 
watch,  on  proof  that  the  candlesticks  were  of  base  metal. 
And  Lord  EUenborough  said  :  '^  Shew  me  that  the  de- 
fendant entered  into  a  conspiracy  to  cheat  the  plaintiff 
in  this  transaction,  and  perhaps  you  may  rescind  the 
contract  entirely,  on  the  groim4  of  the  gross  fraud  com- 
mitted by  one  of  the  contracting  parties.  But,  unless 
the  contract  be  rescinded,  this  action  cannot  be  main- 
tained. The  watch  remains  the  property  of  the  defen- 
dant, though  the  plaintiff  be  entitled  to  a  compensation  in 
damages  for  a  breach  of  the  warranty  that  the  candlesticks 
were  of  silver.  I  cannot  try  a  question  of  warranty  in  an 
action  of  trover .''  So,  here,  if  the  plaintiff  infringes  the 
law,  he  will  be  amenable  to  the  law.  But  the  contract 
remains.  Suppose  a  devise  obtained  by  means  of  a 
fraudulent  representation,  to  the  prejudice  of  the  heir- 
at-law, — could  the  fraud  be  set  up  on  an  issue  of  de- 
visavit  vel  non  ?  In  Mason  v.  DUchboume,  1  M.  &  Bob* 
460,  to  an  action  upon  a  bond  given  by  the  defendants 
for  payment  of  money  for  the  purchase  of  the  business 
of  the  testator  of  the  plaintiffs,  who  had  been  an  at- 

(a)  In  some  of  Sir  Kichard  against  the  use  to  which  these 
Sutton's  leases,  there  is  an  premises  appear  to  have  been 
express    covenant     providing      put. 
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tomey,  the  defendants  pleaded  that  the  bond  was  ob-        1854. 


by  the  fraad  and  covin  of  the  testator ;  and  at        Fsbet 
^he  trial  they  proposed  to  shew  that  the  bond  had  been         ^^ 
obtained  firom  them  by  a  fraudulent  misrepresentation 
of  the  extent  and  nature  of  the  business  which  they  were 
oontracting  to  buy  of  the  testator.     It  was  proved  by 
%he  witness  who  proved  the  execution  of  the  bond^  that 
lK)th  the  defendants  were  fully  acquainted  with  the  con- 
tents of  the  bond,  and  that  in  fact  it  had  been  prepared 
lyy  one  of  them.     Lord  Abinger  said :  ''  My  opinion  is, 
that  the  defence  you  rely  upon  is  not  open  to  you  on 
this  record.     The  old  books  tell  us  that  the  plea  of 
fnnd  and  covin  is  a  kind  of  special  non  est  factum,  and 
it  ends  '  and  so  the  defendant  says  it  is  not  his  deed.' 
Such  a  plea  would,  I  admit,  let  in  evidence  of  any  fraud 
in  the  execution  of  the  instrument  declared  upon :  as,  if 
iti  contents  were  misread,  or  a  different  deed  were  sub- 
stituted for  that  which  the  party  intended  to  execute. 
Yoa  may  perhaps  be  relieved  in  equity  :  but,  in  a  court 
of  law,  it  has  always  been  my  opinion  that  such  a  de- 
fe&oe  is  unavailing,  when  once  it  is  shewn  that  the  party 
hew  perfectly  well  the  nature  of  t fie  deed  which  he  was 
i9tatting"    And,  upon  a  case  of  lyAranda  v.  Houston, 
6C.  &  P.  511,  being  mentioned,  where  similar  evidence 
luid  been  received  upon  a  like  plea,  his  Lordship  added, — 
"lam  aware  that  there  have  been  cases  in  which  it  has 
l^een  done ;  but  my  own  opinion  being  decidedly  against 
the  admissibility  of  such  a  defence  imder  this  plea,  I  will 
^  consume  the  time  of  the  court  in  trying  it.''     In  the 
cnndng  term,  the  defendants  moved  for  a  new  trial,  on 
Ac  ground  that  the  evidence  of  fraud  had  been  impro- 
perly rejected:   the  court  made  the  rule  absolute,  in 
<vder  that  the  question  might  be  more  distinctly  raised, 
-see  2  C.  M.  &  R.  720  (a) .     The  case  was  tried  again 
*t  the  sittings  after  Michaelmas  Term,  1835,  when  the 
cndence  was  received :  but  the  plaintiffs  had  a  verdict. 

VOL.  XV.— c.  B.  Q 
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1854.  In  Edwards  v.  Brotan,  1  C.  &  J.  807,  it  was  held,  thai, 
FxEiT  where  a  party  who  executes  a  bond  is  at  tbe  time  oom- 
Q^  petent  to  execute  it,  he  cannot  under  the  plea  of  non  est 
factiun  shew  that  he  was  misled  as  to  the  legal  effect  of 
the  bond.  "  I  agree/'  said  Bayley,  B.,  '*  with  my  Brother 
Bussell,  that,  whatever  shews  that  the  bond  never  was 
the  deed  of  the  defendant  may  be  given  in  evidence  upon 
non  est  factum.  But,  if  the  party  actually  executes  it 
and  was  competent  at  the  time  to  execute  it,  and  was 
not  deceived  as  to  the  actual  contents  of  the  bond,  though 
he  might  be  misled  as  to  the  kffal  effect,  and  though  he 
might  have  been  entitled  to  avoid  the  bond  by  stating 
that  he  was  so  misled,  it  nevertheless  became,  by  the 
execution,  the  deed  of  t fie  defendant,  and  he  is  not  at 
liberty,  upon  the  plea  of  non  est  factum,  to  say  that  it 
was  nof  The  agreement  having  been  made,  and  the 
plaintiff  once  let  into  possession  under  it,  and  so  having 
become  seised  of  the  term, — how  can  his  legal  interest 
in  the  term  be  affected  by  some  antecedent  collateral 
fraud  ? 

Jeryis,  C.  J.  I  must  confess  I  have  entertained  con- 
siderable doubt  during  the  course  of  the  discussion ;  bat 
the  argument  of  Mr.  Oiffard  has  satisfied  me  that  this 
rule  ought  to  be  made  absolute.  It  is  unnecessary  to 
pronoimce  any  opinion  upon  some  of  the  points  which 
have  been  suggested.  In  the  first  place,  it  was  urged 
that  certain  evidence  as  to  a  criminal  chaige  made 
against  the  plaintiff  before  a  magistrate,  and  as  to  bis 
having  been  fined  for  being  found  in  a  common  gaming- 
house, which  was  offered  for  the  purpose  of  depreciating 
the  plaintiff's  character,  was  improperly  admitted.  And, 
further,  it  was  said  that  there  was  no  evidence  in  this 
case  of  fraud.  I  incline  to  think  the  evidence  alluded 
to  was  inadmissible :  and  I  think  there  was  abundant 
evidence  of  fraud.     But  it  is  unnecessary  to  give  any 
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distinct  decision  upon  either  of  those  points^  because  I  1854. 
«m  of  opinion^  that;  assuming  the  evidence  in  question  ywkbt 
"•o  have  been  property  received,  and  assuming  that  the  *'• 

l^laintiif  was  guiltyof  a  fraudulent  misrepresentation  when 
Sie  said  that  his  object  in  taking  the  premises,  was,  that 
le  might  carry  on  therein  the  perfumery  business,  when 
really  intended  to  devote  them  to  the  infamous  pur- 
to  which  the  jury  found  he  intended  to  devote 
*^hem  and  did  devnte  them,  the  plaintiff  still  is  entitled 
'C^  recovei^  in  this  action.     Mr.  Raymond  contended 
"Ibhat  an  agreement  to  let  apartments  to  be  used  by  the 
'C^enant  for  immoral  purposes,  is  an  illegal  and  void  agree- 
'znent;  that  the  defendant  was  justified  in  forcibly  evict- 
mug  the  plaintiff  the  moment  he  discovered  the  improper 
Tue  he  was  making  of  the  apartments ;  and  that,  if  we 
lidd  the  plaintiff  entitled  to  recover,  and  so  reinstate 
Ikim  in  the  possession,  we  shall  be  lending  our  aid  to  the 
«ifbrciog  an  agreement  that  is  tainted  with  fraud  and 
illegality.     I  thought  at  first  that  that  argument  pre- 
sented the  true  view  of  the  case.     But  the  argument  of 
Mr.  Qiffard  has  convinced  me  that  the  real  question  is, 
'theiher,the  agreement  having  been  made,  and  the  term 
Netted  in  the  plaintiff,  and  the  plaintiff  having  been  once 
^  mto  possession,  the  estate  has  not  so  passed  as  to 
P^erent  its  being  divested  by  a  collateral  fraud.    There 
can  be  no  doubt  whatever  that  the  defendant  intended 
to  do,  and  in  fact  did  do,  everything  that  was  requisite 
tocoQStitnte  a  valid  lease.    He  executed  the  instrument, 
^ta  inttmment  sufi&cient  for  the  purpose  of  conveying 
4c  tenn, — well  knowing  its  effect ;    and  he  delivered 
pMasion  of  the  premises  to  the  plaintiff,  with  the  inten- 
^  of  passing  the  term  to  him,  if  any  were  created  by 
tte  Instrument.    What  is  there  to  avoid  that,  or  to  di- 
^  the  plaintiff  of  the  interest  which  has  passed  to  him  ? 
Hie  defendant  seeks  to  dispossess  the  plaintiff,  not  by 
Kaion  of  any  misrepresentation  as  to  the  legal  effect  of 

Q  2 
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1854.        the  contract  he   was  entering  into^   but   because  the 
YxsET        plaintiff,  at  the  time  of  the  negotiation  for  the  lease, 
••  represented  (falsely,  it  may  be,)  that  he  was  about  to 

use  the  premises  for  a  particular  purpose.    That  was, 
as   Mr.  Oiffard  justly    observes,  a  representation    as 
to  something  altogether  collateral  to  the  contract.     I 
do  not  think  that  the  immoral,  intention  in  the  mind 
of  the    plaintiff   at  the   time,    or   the    immoral   use 
made  by  him  of  the  premises  after  he  got  possession, 
can  have  any  effect  at  all  upon  the  validity  of  the  con- 
tract.     In  the  cases  relied  on  for  the  defendant,  the 
aid  of  the  court  was  invoked  to  enforce  a  contract  which 
was  either  contrary  to  public  policy  or  contrary  to  some 
statute.     Thus,  in  Ritchie  v.  Smith,  ante.  Vol.  VI,  p, 
462,  the  plaintiff  was  seeking  to  enforce  the  payment  of 
rent  imder  an  agreement  which  was  an  express  violation 
of  a  positive  law.     So,  in  The  Gas-light  Company  v.  TVir- 
ner,  5  N.  C.  666,  7  Scott,  779,  and  6  N.  C.  324,  8  Scott, 
609,  there  was  not,  as  here,  a  mere  intention  on  one 
side  to  do  an  illegal  act,  but  the  lease  which  the  plain- 
tiffs were  seeking  to  enforce  was  executed  by  both  par- 
ties  for  the  express  purpose  of  carrying  into  effect  some- 
thing  which  was  prohibited  by  law.     Here,  the  lease 
upon  the  face  of  it  is  a  perfectly  valid  one.     A  bare  in- 
tention such  as  IB  shewn  here  is  not  enough  to  avoid  it. 
The  defendant  intended  to  demise  the  premises  to  the 
plaintiff,  and  he  did  all  he  could  to  carry  that  intention 
into  effect.     The  plaintiff  entered  under  that  demise, 
and  became  possessed  of  the  term.     I  therefore  think  his 
title  to  maintain  this  ejectment  cannot  be  impeached  in 
a  court  of  law. 

Maule,  J.  I  am  of  the  same  opinion.  The  plaintiff 
is  not  calling  upon  the  court  to  enforce  any  agreement 
at  all.  The  agreement  was  an  agreement  on  the  part 
of  the  defendant  to  demise  certain  premises  to  the  plain- 
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tiff  for  a  given  term.     When  the  instrument  was  exe-        1854. 
cated^  and  possession  was  given  under  it,  it  received  its        yv^ 
full  effect :  no  aid  of  a  court  of  justice  was  required  to  en-         ^* 
force  it.     This  action  of  ejectment  is  brought,  not  for  the 
purpose  of  enforcing  the  agreement,  but  the  plaintiff 
asks  the  court  to  afford  him  a  remedy  against  one  who 
has  extruded  him  from  a  lawful  possession.     There  is 
therefore  a  manifest  distinction  between  this  case  and 
those  where  the  court  was  called  upon  to  assist  the  plain- 
tiff in  enforcing  an  agreement  the  object  of  which  was  to 
do  an  illegal  act,  as  in  Ritchie  v.  Smith.     In  that  case 
both  plaintiff  and  defendant  were  parties  to  an  agree- 
ment, the  very  object  and  intention  of  which  was,  to 
enable  one  of  them  to  commit  an  infraction  of  the  law. 
If  the  court  there  had  refused  to  listen  to  the  defence, 
they  would  have  been  helping  the  plaintiff  to  enforce 
»mething  which  lay  in  contract,  viz.  the  payment  of 
rent,  when  both  parties  to  the  agreement  were  intending 
to  apply  the  premises  to  an  illegal  purpose  :  the  plaintiff 
was  seeking  to  enforce  the  performance  of  an  illegal 
i^greement.     Such  also  was  the  case  of  The  Gas-Light 
^  Coke  Company  v.  Turner.     Here,  it  is  said,  not  that 
the  defendant  did  not  intend  to  create  the  term  and  to 
^t  the  interest  therein  in  the  plaintiff,  but  that  the 
execution  of  the  instrument  by  which  that  interest  in 
the  premises  was  conveyed  to  the  plaintiff,  was  procured 
^  means  of  a  fraudulent  representation  as  to  the  plain- 
tiff's intention.     But,  however  fraudulent  and  immoral 
^plaintiff's  conduct  may  have  been,  I  am  aware  of  no 
*ttthority  which  supports  the  position  that  the  plaintiff's 
**tle  can  be  impeached  in  a  court  of  law  by  shewing  that 
the  deed  under  which  he  claims  has  been  obtained  by  such 
^wid,    I  think  it  would  lead  to  most  inconvenient  and 
'"^hievous  consequences,  if  we  were  to  hold  that  a  title 
<>Dce  vested   might    afterwards  be  impeached,   on  the 
pound  that  one  of  the  contracting  parties  had  been  in- 
duced by  a  fraudulent  representation  of  the  other  as  to 
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1854.        the  uses  to  which  he  meant  to  apply  the  premiflee^  to 
j.jjjypp        execute  the  oonveyance.    The  defendant's  proper  remedy, 
«^*  if  anyi  is  in  a  court  of  equity.    With  respect^  ther^orey 

to  the  misrepresentation^  I  ooDceive  that  the  defendant^ 
if  he  has  been  imposed  upon^  might  have  a  remedy 
against  the  plainti£f :  but  I  think  it  cannot  be  said  that 
the  term  did  not  pass.  As  to  the  plaintiff's  intention  at 
the  time  of  the  contract^ — I  think  neither  that  nor  the 
use  he  made  of  the  premises  subsequently  will  avoid  the 
lease.  The  plaintiff  was  to  have  some  locus  pcenitentisB : 
it  is  not  to  be  presumed  that  he  will  continue  to  do  that 
which  is  unlawful. 

Cresswell,  J.  I  concur  with  my  Lord  and  my  Bro- 
ther Maule  in  thinking  that  this  rule  ought  to  be  made 
absolute*  The  subsequent  user  of  the  premises  for  the 
illegal  and  immoral  purpose  suggested,  will  not  avoid 
the  lease :  still  less  will  the  intention  so  to  use  them* 
The  only  question  is,  whether  the  fraudident  representa- 
tion made  for  the  purpose  of  inducing  the  defendant  to 
grant  the  lease,  will  prevent  its  having  effect.  I  think 
the  argument  of  Mr.  Oiffard,  and  the  cases  he  has  eitedj 
clearly  shew  that  the  plaintiff's  misrepresentation  of  the 
purpose  for  which  he  wanted  the  premises^  has  not  tb^ 
effect  of  preventing  the  ta'm  from  vesting  in  him« 

Crowder,  J.  I  am  of  the  same  opinion.  At  the 
trial,  it  appeared  to  me  that  the  cause  was  absolutdly 
undefended.  The  lease  was  executed  by  the  defendant 
with  frdl  knowledge  of  what  he  was  about.  The  only 
ground  upon  which  it  was  sought  to  be  impeached,  was, 
that  the  plaintiff  had  misrepresented  the  purpose  for 
which  he  wanted  the  premises,  and  his  intention  to  pat 
them  to  an  immoral  use.  I  was  pressed  by  Mr.  Cham- 
bers to  leave  to  the  jury  the  two  questions  I  did  leave, 
viz.  whether  the  defendant  was  induced  by  the  plain- 
tiff's false    representations   to  grant    him  the   lease. 
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&Dd  whether  at  the  time  he  hired  the  premises  he  in-        1854. 
teoded  to  use  them  fi>r  immoral  purposes.     I  thought        Yim 

at  the  time,  and  I  still  think,  that  there  was  no  defence.  ^• 

y  Hill. 

Xt  seems  to  me  to  be  perfectly  clear^  that^  notwithstand- 
ing the  falsehood  of  the  plaintiff's  representations  and 
tlie  iniquity  of  his  intentions^  the  term  passed  by  the 
lease^  an  interest  was  created  in  the  plaintiff^  from  which 
i^e  was  illegally  expelled.     The   plaintiff's  fraudulent 
^K^piesentations  and  intentions  led  to  an  inquiry  that  was 
"^vhoUy  collateral.     The  case  is  in  no  degree  varied  by 
^Jie  &ct  that  the  plaintiff  is  seeking  by  this  action  to 
^■''legain  the  possession  of  which  he  has  been  deprived, 
e  is  not  calling  upon  the  court  to  aid  him  in  enforcing 
T  carrying  into  effect  an  illegal  agreement :  all  he  seeks^ 
to  recover  the  possession  of  premises  to  which  he  is 
wfolly  entitled.     His  misrepresentation  will  not  pre- 
<nt  the  demise  from  taking  effect.     Suppose  the  defen- 
ant  had,  instead  of  turning  the  plaintiff  out,  brought 
ejectment,  would  not  the  agreement  have  afforded  a 
ood  answer  ?     No  case  has  been  cited  to  shew  that  it 
oold  be  any  answer,  that  the  lease  was  obtained  by  a 
aalse  representation.    All  those  referred  to  were  very 
iSerent  frt)m  this  case  :  they  were  all  cases  where  the 
id  of  the  court  was  invoked  for  the  purpose  of  carrying 
to  effect  an  illegal  agreement  into  which  the  parties 
^^  entered.     No  intention  existing  in  the  plaintiff's 
'^^oisA  could  make  the  contract  void.     He  might  have 
'cpented.    For  these  reasons,  I  am  of  opinion  that  the 
^  to  enter  a  verdict  for  the  plaintiff  should  be  made 
»Wute. 

Rule  absolute. 


Montagu  Chambers,  for  the  defendant,  prayed  that  the 
Q^ecution  might  be  stayed,  in  order  to  give  the  defend- 
•^^  to  opportunity  of  going  to  a  court  of  equity. 
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1854.  Jervis,  C.  J.     I  do  not  see  what  power  we  have  to  do 

Pj5^^        that  which  is  asked.    The  case  must  take  its  ordinary 

J^'  course. 

Hill. 

The  rest  of  the  court  concurring. 

Application  refused. 


Galloway  and  Another  t;.  Keyworth  and  Others. 
Ifoy  26.      ^ 
Where  a  wit-      -L  HE  plaintiffs  had  erected  for  the  defendants  certain 
nesB  is  rejected   steam-engine  boilers  upon  a  new  principle,  for  which 

&V  QUI  pnuSy 

and  the  ruling  the  plaintiffs  had  obtained  a  patent.     By  the  contract 

acqmeeo^in"  ^^^  plaintiffs  were  to  be  paid  three-fourths  of  the  saving 

^^*^hdd^^  in  fiiel  effected  by  their  process  during  the  first  five 

the  court,  the  years. 

exneoflfifl  of  his  _ 

attendance  are  There  was  a  plea  of  payment  into  court ;  and  the  only 
terat^i^l^    question  in  issue  between  the  parties  was  the  amount  of 

tween  party         damages. 

So,  where  the  The  cause  came  on  for  trial  at  the  Summer  Assizes  at 

jStoTb^i^ir.  Liverpool  in  1852,  when  a  verdict  was  taken  for  the 

bitrator,  plaintiffs,  for  the  damages  in  the  declaration,  subject  to 

sufficient  or  a  refercDce  to  an  engineer.       The   arbitrator    having 

!m)und^"*  awarded  137/.  damages  in  favomr  of  the  plaintiffs  beyond 

A  cause  was  the  sum  paid  into  court,  the  plaintiffs  signed  judgment, 

called  on  at  the 

assizes,  and  re-  and  on  the  24th  of  April  last  proceeded  to  tax  their 
arbitrator*  Chi  costs.  Amougst  other  items  claimed  before  the  master, 
the  hearing  be-  ^^3  ^  sum  of  25/.  2*.  for  the  attendance  of  a  witness 

fore  mm,  a  sci- 
entific witness 

was  tendered  on  the  part  of  the  plaintiff,  and  rejected  by  the  arbitrator,  on  the  groosd 
that,  being  himself  a  scientific  man,  he  did  not  need  the  witness's  assistance : — Held,  that 
the  master,  on  taxation  as  between  party  and  party,  properly  disallowed  the  axpenae  d 
the  witness's  attendance  as  well  at  the  assizes  as  before  the  arbitrator. 

As  to  the  right  of  a  lay  arbitrator  to  avail  himself  of,  and  to  charge  for,  piofinBioiial 
assistance  in  preparing  hb  award, — quare  ? 

At  all  events,  the  charge  must  be  reasonable. 

Where  a  lay  arbitrator  charged  fifty  ffuineas  for  four  meetings,  the  master  declined,  on 
taxation  as  between  party  and  party,  to  allow  anything  in  addition  (except  the  stamp-duty) 
for  the  charges  of  an  attorney  for  preparing  the  award  : — ^A  rule  to  review  reftiaed. 
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named  Annstrong^  as  well  at  Liverpool  as  before  the        1854. 


'bitrator  at  Bolton ;  but  whose  evidence  the  arbitrator     gallowat 
declined  to  receive.     It  was  urged  that  Armstrong,  who     _    •• 
^vrss  a  boiler  engineer^  had  attended  by  the  advice  of 
ooossel,  who  considered  him  a  material  and  necessary 
^vritness  tc^  prove  the  amount  of  saving  effected  by  the 
plaintiffs'  invention.     On  the  other  hand,  it  was  sub- 
mitted that  Armstrong's  evidence  could  not  be  material 
or  useful,  inasmuch  as  he  did  not  appear  ever  to  have  seen 
the  boilers  at  work.    The  master  disallowed  Armstrong's 
expenses,  on  the  ground  that  his  evidence  had  not  been 
received  by  the  arbitrator. 

The  plaintiffs  also  claimed  a  sum  of  71/.  I4s,  5d.  which 
they  bad  paid,  on  taking  up  the  award,  to  the  attorneys 
^ho  had  been  employed  by  the  arbitrator  to  draw  it. 
This  sum  consisted  of  52/.  10^.,  the  arbitrator's  charge, 
and  19/.  5s,  6d.,  the  attorneys'  bill.  This  last-mentioned 
charge  the  master  disallowed,  with  the  exception  of 
\l  15«.  for  the  stamp-duty,  on  the  ground,  as  was 
alleged,  that  an  arbitrator  is  not  entitled  to  charge  for 
professional  assistance  in  preparing  his  award. 

Atherton^  in  Easter  Term  last,  moved  for  a  rule  to 
^w  cause  why  the  master  should  not  review  his  taxa- 
tion in  respect  of  these  two  items.     He  submitted,  that, 
inasmuch  as  the  charge  for  the  attendance  of  the  scien- 
tific witness  would  have  been  allowed  if  the  cause  had 
been  tried  before  a  jury,  there  was  no  reason  for  exclud- 
ing it,  merely  because  the  arbitrator,  himself  a  man  of 
scientific  knowledge,   did   not  require    his  assistance. 
[CrestweU,  J.   The  contract  was  for  a  known  article,  and 
would  be  well  performed  by  the  delivery  of  the  articles, 
and  shewing  that  they  were  patent  boilers.]     The  only 
matter  in  issue  was  the  amount  of  saving  in  fiiel ;  and 
that  could  only  be  ascertained  by  actual  experiment  or  the 
ofnnions  of  experts.    Then,  as  to  the  costs  of  the  award. 
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1854.  — ^where  a  lay  arbitrator  is  employed,  not  only  is  he 
Gamowiy""  justified^  but  he  is  obliged  to  obtain  the  asaistanoe  of  a 
Jx*««  professional  man  in  the  preparation  of  his  award, — 
Bussell  on  Awards,  204 :  and  there  can  be  no  pretence 
for  saying  that  that  is  to  be  done  at  his  own  expeoae. 
[Jervis,  C.  J.  I  certainly  never  heard  of  a  charge  Sar 
drawing  an  award.  The  course  here  pursiied  gives  the 
attorneys  a  lien  npon  the  award  for  their  bill.  However, 
as  there  must  be  a  rule  on  the  other  poinl^  this  one  may 
be  discussed  also;  but  I  would  not  be  understood  as 
holding  out  any  hope  of  success.]  A  rule  nisi  having 
been  granted, 

Watson  now  shewed  cause.  It  is  entirdy  in  the  dis* 
cretion  of  the  master,  regard  being  had  to  the  matteis 
in  issue,  and  to  the  facts  which  the  witness  ia  called 
to  prove,  to  say  whether  or  not  he  is  a  material  wit« 
ness.  Now,  whether  the  plaintiffs'  patent  was  a  good 
one  or  not,  was  not  the  question:  the  whole  contest 
between  the  parties  was  as  to  the  amount  of  saving  in 
fuel  effected  by  the  newly  constructed  boilers  over  the 
old  ones.  That  could  be  tested  only  by  experience.  It 
was  useless,  therefore,  to  bring  a  man  like  Armstnongy 
who,  whatever  amount  of  skill  and  scientific  knowledge 
he  might  possess,  knew  absolutely  nothing  of  the  tucL 
\_Maule,  J.  The  arbitrator  rejected  him  because  he  was 
immaterial.  He  rejected  him,  perhaps,  for  a  bad  reason; 
but  there  was  a  good  one,  viss.  that  he  was  not  admis- 
sible. Jervis,  C.  J.  Where  the  judge  at  nisi  prios 
rejects  a  witness,  right  or  wrong,  the  master  never 
allows  for  his  attendance.]  Then,  as  to  the  diarge  fbr 
preparing  the  award, — ^it  appears  that  there  were  four 
meetings  before  the  arbitrator,  for  which  he  has  charged 
50  guineas :  that  surely  is  a  sum  amply  sufficient  to  cover 
the  expenses  of  drawing  the  award ;  even  if  the  arbitra* 
tor  had  a  right, — which  it  is  submitted  he  has  not — to 
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emplojr  professional  assistaiioe  of  that  sort  at  the  cost  of       1854. 
the  parties.  Qallo  way 


Alkaion,  in  support  of  his  role.  Armstrong,  npon 
the  idvioe  of  connsel,  attended  at  the  Assizes,  and  also 
befine  the  arbitrator  at  Bolton ;  and  the  sole  ground 
opoD  irfaich  the  master  declined  to  allow  his  expenses^ 
vi%  that  the  arbitrator  had  not  thought  proper  to  hear 
Ub  e?idenoe,  because,  being  himself  an  engineer,  and 
thciefare  competent  to  form  his  own  opinion  upon  the 
nhject,  he  did  not  choose  to  avail  himself  of  his  assist- 
nee.  However  that  might  justify  the  disallowance  of 
the  expense  of  Armstrong's  attendance  before  the  arbi- 
tntor,  it  clearly  could  not  disentitle  the  plaintiffs  to  the 
vibins's  attendance  at  liyerpool.  Whether  Armstrong 
VII  a  material  witness  or  not,  it  is  unnecessary  now  to 
upe :  the  plaintiffs  were  not  heard  on  that  before  the 
>Mter;  the  consideratioii  of  that  question  was  dismissed 
hjhim  upon  an  erroneous  ground.  {Jervif,  C.  J.  If 
fte  master^B  conclusion  is  correct,  it  matters  not  what 
nnoD  he  assigns.  If  the  cause  had  been  tried  in  the 
ttoal  course,  and  the  judge  had  rejected  Armstrong's 
cvidene^  you  could  not  have  had  the  costs.]  No  doubt 
Alt  ii  so,  whether  the  decision  of  the  judge  was  right 
ormong.  [Mauley  J.  The  court  does  not  sit  strictly 
^  a  oonrt  of  appeal  from  the  dedsion  of  the  master. 
Coits  of  increase  are  allowed  at  the  discretion  of  the 
conrt;  but  that  discretion  is,  for  convenience  sake,  exer- 
ciaed  through  the  master.  The  court  has  still  an  ori- 
ginal jurisdiction.  You  may  now  urge  that  the  expense 
of  the  witness's  attendance  ought  to  have  been  allowed, 
A  the  ground  that  be  was  a  material  witness.]  As- 
■nung  it  to  be  necessary  to  go  into  the  question  of 
■tteriality,  it  is  submitted  that  Armstrong  was  a 
proper  person  to  be  called  as  a  witness.  The  profes- 
aional  skill  and  knowledge  he  possessed  would  enable 
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1854.        bim  to  say  what  in  the  ordinary  use  of  a  boiler  con- 
Gallowa^  structed   upon   the  plaintiffs'  principle  would  be  the 
V-  saving  effected  in  the  consumption  of  fuel.     The  next 

question  is^  whether  or  not  a  lay  arbitrator  is  justified 
in  making  a  charge  for  professional  assistance  in  the 
preparation  of  his  award.  The  master  allowed  only  the 
price  of  the  stamp^  on  the  ground  that  the  arbitrator  is 
bound  to  prepare  the  award  himself.  This^  it  is  sub- 
mitted^ is  a  most  inconvenient  as  well  as  a  novel  con- 
clusion. [Jervis,  C.  J.  The  arbitrator^  by  placing  the 
award  in  the  hands  of  an  attorney^  gives  him  a  lien  upon 
it  for  his  charges.  Surely  that  cannot  be  correct.  Mr. 
CanceUor  stated  that  he  declined  to  allow  the  attorneys' 
charges^  because  he  thought  the  50  guineas  quite  enou|^ 
to  cover  all  the  expense  of  the  reference  and  award. 
He  further  reported  that  he  had  disallowed  Armstrong'fl 
expenses  on  the  same  groimd  that  they  would  have  been 
disallowed  if  he  had  been  called  as  a  witness  at  the  trial 
and  rejected  by  the  judge^ — conceiving  that  the  regection 
by  an  arbitrator  was  the  same  in  this  respect  as  the 
rejection  by  a  judge.  Mauk,  J.  It  is  no  part  of  the 
master's  functions  to  lay  down  any  general  principles: 
all  that  he  has  to  deal  with^  is^  the  particular  case  befive 
him.]  The  master's  report,  it  must  be  conceded,  is 
conclusive  as  to  the  charges  for  preparing  the  awaid : 
but  the  taxation  should  be  reconsidered  as  to  the  other 
pointy — at  all  events^  so  far  as  relates  to  the  expenses  of 
Armstrong's  attendance  at  Liverpool^  as  to  which  the 
same  objection  does  not  apply  as  to  his  attendance  at 
Bolton. 

Jervis^  C.  J.  I  am  of  opinion  that  this  rule  must  be 
discharged.  Mr.  Atherton  now  admits  that  his  applica- 
tion fails  so  far  as  regards  the  second  ground,  vis.  the 
charges  of  the  attorneys  for  preparing  the  award,  because 
the  master,  as  he  reports  to  us,  very  properly  consideied 
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ty  the  arbitrator's  chaise  of  50  guineas  for  four  meet-        1854. 
iogs  waB  amply  sufficient  to  cover  all  the  expenses  he     qallowat" 
might  fedrly  incur  in  obtaining  the  aid  of  a  professional  *• 

adviser.  As  to  the  other  ground  of  the  motion, — I  have 
iIwayB  understood  the  rule  to  be,  that,  where  a  witness 
isiejected  at  the  trial,  and  the  decision  of  the  judge  is 
not  appealed  from,  the  party  calUng  him  is  not  allowed 
Ui  expenses.  And  it  seems  to  me  that  there  is  no  dis- 
tinction in  this  respect  between  the  case  of  a  witness 
rejected  by  a  judge  and  one  rejected  by  an  arbitrator, 
who  is  placed  by  the  parties  in  the  position  of  a  judge, 
fiih  all  his  powers  and  authority,  and  something  more. 
We  are  not  at  liberty  to  go  into  the  reasons  for  the 
vitneas's  rejection.  Upon  this  short  ground,  therefore, 
which  is  of  universal  application,  I  think  the  rule  must 
he  discharged. 

Mauls,  J.  I  am  of  the  same  opinion.  There  seems 
to  have  been  some  mistake  in  supposing  that  the  master 
intended  to  lay  it  down  as  a  general  rule,  that  a  lay 
arintrator  cannot  avail  himself  of  the  assistance  of  a 
professional  adviser  in  the  preparing  of  his  award.  And, 
eren  if  he  had  done  so,  I  apprehend  it  would  of  itself  be 
no  ground  for  sending  the  matter  back  to  him ;  the 
pUntiffii  must  have  shewn,  not  only  that  there  is  no  such 
genaal  rule,  but,  further,  that  there  is  no  such  rule  as 
milicable  to  this  particular  case.  There  is  in  truth  no 
■nbstantial  difference  between  what  the  master  has  re- 
peated to  us,  and  what  was  supposed  to  have  been  his 
mode  of  dealing  with  the  matter.  As  to  the  witness 
Annstrong,  I  am  disposed  to  think  that  he  was  not  a 
witness  the  expense  of  whose  attendance  could  properly 
Iiawe  been  allowed  as  between  party  and  party.  He 
aeems  to  have  been  brought  rather  for  the  purpose  of 
Witching  the  evidence  which  might  be  given  on  the  other 
aide,  than  for  any  useful  purpose  for  which  his  own  tes- 
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1864.        timony  could  have  been  required.    I  entirely  concur  in 
QalmwaiT  *^®  opinion  expressed  by  the  Lord  Chief  Justice  as  to  the 
V*  e£Eect  of  the  rejection  of  a  witness  by  an  arbitrator. 

One  (H  the  most  unportant  functions  of  an  arbitrator  is, 
to  decide  finally  between  the  parties.  The  object  of  re- 
ferring a  matter  to  arbitration^  is^  the  substitution  for  fhe 
ordinary  course  of  judicial  investigation^  a  more  prampt, 
though  possibly  a  less  accurate^  mode  of  decision.  The 
arbitraUMT  has  power  to  determine  every  matter  of  law 
which  may  incidentally  arise  before  him :  the  parties  se- 
lect him  for  their  judge^  subject  to  all  the  consequences 
which  legally  flow  from  his  decision.  Being  thus  com- 
petent to  decide  upon  the  admissibility  of  the  witness, 
the  arbitrator  decides  that  he  is  inadmissible^  and  ac- 
cordingly rejects  him.  It  is  said^  that^  in  so  doing,  the 
arbitrator  assigned  a  bad  or  an  insufiScient  reason.  Be 
his  reason  good  or  bad^  we  can  only  look  to  his  decision. 
By  the  consent  of  the  parties,  that  is  to  be  final.  It 
being,  therefore,  perfecUy  competent  to  the  arbitrator 
to  decide  that  the  witness  in  question  was  not  an  admis- 
sible witness  upon  the  issues  joined  in  this  cause,  and  he 
having  so  decided,  the  expenses  of  his  attendance  to  giro 
evidence  were  properly  disallowed. 

Crxsswill,  J.  I  am  of  the  same  opinion.  As  to 
the  charges  of  the  attorneys  for  preparing  the  award,  I 
think  the  master  was  perfectly  justified  in  holding,  that, 
where  a  lay  arbitrator  charged  fifty  guineas  for  fbmr 
meetings,  no  further  charge  should  be  made  for  profes- 
sional assistance  in  preparing  the  award.  As  to  the 
witness,  it  is  perfectly  clear  that  a  rejected  witness  can- 
not be  charged  for,  whether  rejected  at  nisi  prius  or  by 
an  arbitrator.     The  principle  is  the  same  in  both  cases. 

Crowder,  J.  I  am  of  the  same  opinion.  Upon  the 
report  made  by  the  master  of  what  took  place  before 
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him,  I  think  the  attorneys'  chains  for  preparing  the 
A^aid  were  properly  disallowed ;  and  it  is  quite  unne- 
cessary to  enter  into  a  discussion  ba  to  the  propriety  of 
allowing  a  lay  arbitrator  to  obtain  and  to  charge  for 
pxti&flBumal  assistance  in  preparing  his  award.     As  to 
^tixe  other  pointy — I  should  not  feel  disposed  to  decide 
'that  Armstrong  was  an  inadmissible  witness.    I  prefer 
t»  lest  the  determination  of  this  rule  upon  the  ground 
tlaat  the  arbitrator  assumes  the  functions  of  a  judge  in  all 
Tespecis;  and^  inasmuch  as  the  costs  of  a  witness  rejected 
at  nisi  prius  are  disallowed  on  taxation  as  between  party 
^vnd  party^  so  the  master  has  rightly  disallowed  the  ex- 
penses of  the  witness  in  this  case  because  rejected  by  the 
vbitrator. 
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1854. 

Galloway 

KlYWOBTH. 


Rule  dischai^ed^  with  costs,  (a) 


(a)  Ab  to  the  remedy  in  the 
of  an  ezoesaiTe  demand  by 
ui  arlntntor,  see  Miller  y. 
Bobe,  3  Tannt  461,  FUzgerald 
?.  Qnsoet,  5  Taunt.  342,  Mus- 
*ftw*  T.  Ihtnhin,  2   M.  & 


Scott,    740,    9    Bingh.    605, 

1  DowL  P.  C.  722,  MacaHhur 
T.  Camphelh  6  B.  &  Ad.  618, 

2  N.  <&  M.  444,  Brazier  v. 
Bryant,  3  M.  «fe  Scott,  844, 
2  Dowl.  P.  C.  757. 


286  IN    THE   COMMON    PLEASj 

1854. 


jiMM  6.  Smith  v.  Eldridoe  and  Another. 

A.  entered  into    1  HIS  was  an  action  of  debt  for  use  and  occupation 

^n^Sriii^)       ^  which  the  defendants  pleaded  never  indebted. 

Tjoth  B.  to  tJLe      The  cause  was  tried  before  Williams,  J.,  at  the  fin 

certain  premi-       .    ,        , 

868,  at  a  certain  sitting  in  London  in  this  term. 

the  premifl^  ^6  plamtiff  was  a  builder  at  St.  Leonard's :  the  di 

J^^b^^Bf  ^®^^*^^*®  ^®^  brewers.     The  action  was  brought  1 

and  the  rent  recover  a  half-year's  rent  of  a  house  at  St.  Leonaid 

able  until  the  which  was  built  for  a  beer-shop.     It  appeared  that  tl 

cOT?Xted!^A.  defendants  had  taken  the  premises  in  an  unfinishc 

by  his  tenant,  state.  Under  an  agreement  by  which  it  was  stipulate 

^^  t  dx  that  the  landlord  was  to  do  certain  repaid,  and.  amone 

then  qvd^,  ^^^  ^^^^f  ^  P^^  ^^^  drainage  into  a  condition  to  satisi 
the  stipulated     the  local  board  of  health :  the  rent  to  be  55/.  per  annul 

repairs  not  hav-  .  i         i      .       «■ 

ing been  done:  until  a  public-housc  licence  should  be  obtained,  an( 
R  waaentitied  *^^  *^®  licence  obtained,  65/.  per  annum, — the  rent  1 
to  maintain  an    commence  when  the  repairs  were  completed. 

action  for  use  ,  *  * 

and  occupation.  Under  this  agreement,  the  defendants  by  one  Bennet 
piUd'^se-'^  their  tenant,  took  possession;  and  Bennett  and  h 
ment  to  pay  so   family  occupied  the  premises,  and  carried  on  businei 

much  as  the  .  . 

occupation  therein  for  six  months,  and  then  quitted,  on  the  groui 
Eo'^biy  worth.    ^^^^  ^^^  repairs  had  not  been  done  as  agreed,  and  th) 

the  premises  were  not  habitable  by  reason  of  the  d< 
fective  drainage. 

For  the  defendants,  it  was  submitted  that  the  plaii 
tiff  must  be  nonsuited,  inasmuch  as  it  appeared  from  tl 
agreement  that  no  rent  was  payable  until  the  house  wi 
completed. 

The  learned  judge  told  the  jury  that  the  agreemei 
did  not  preclude  the  plaintiff  from  recovering  a  reaaoi 
able  sum  for  the  occupation  of  the  p]remises,  if  the  d- 
fendants  thought  fit  to  enter  upon  them  before  tl 
repairs  were  done :  and  he  left  it  to  them  to  say  wheth 
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^bc  defendants  did  not  take  possession  under  an  implied  1854. 
agreement  to  pay  what  the  premises  were  reasonably  ^^^^ 
worth.  ^^ 

ELDlilDOE. 

The  jury   returned  a  verdict  for  the  plaintiff,  da- 
mages 30/. 

Malcolm  Kerr,  on  a  former  day,  moved  to  enter  a  non- 
sviit,  pursuant  to  leave,  or  for  a  new  trial.     By  the  ex- 
I^iress  terms  of  the  agreement,  which  contemplated  a  pre- 
^^nt  occupation  of  the  premises,  no  rent  was  to   be 
l^^yable  until  the  stipulated  repairs  were  completed  : 
d,  those  not  having  been  done,  the  plaintiff  was  not  in 
condition  to  call  upon  the  defendants  for  rent.    [Maule, 
.  Suppose  the  drainage,  and  the  other  matters  the 
mission  to  do  which  was  complained  of,  were  not  neces- 
to  be  done  to  complete  the  premises  according  to 
agreement,  the  plaintiff  would  be  entitled  to  a  half- 
8  rent,  as  contradistinguished  &om  a  compensation 
ir  use  and  occupation.     My  Brother  Williams  thought, 
2aif  asRuming  the  premises  were  not  completed  so  as  to 
ntitle  the  plaintiff  to  claim  rent  under  the  agreement, 
defendants  might  still  have  occupied  under  an  im- 
agreement  to  pay  so  much  as  the  occupation  might 
reasonably  worth  :  and  he  so  left  the  question  to  the 
^^uy.    Bennett  and  his  family  resided  in  the  house,  and 
)Id  beer,  with  more  or  less  success,  for  a  period  of  six 
onths.     The  defendants,   therefore,  had  a  beneficial 
^^^^ccapation,  for  which  they  ought  to  pay.]     There  was 
^*^  occupation  at  all,  except  under  the  agreement. 

The  court  intimated  a  desire  to  confer  with  Mr.  Jus- 
^^  Williams ;  and  now 

Jk&vis,  C.  J.,  said  : — We  have  seen  my  Brother  Wil- 
liams.   He  says,  that,  if  the  defendants  did  not  enter 
^4er  the  agreement,  there  was  evidence  whence  it  might 
^^  inferred  that  they,  by  their  tenant  Bennett,  entered 

VOL.  XV. —  c.  u.  R 
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1854.        under  an  implied  agreement  to  pay  so  much  as  the  occu- 

SioTH        Potion  was  reawnably  worth.    And  he  reports  tons  that 

«•  he  was  satisfied  with  the  verdict.    As  we  see  no  reason 

Eldbidgb. 

to  find  fault  with  the  way  in  which  the  case  was  left  to 

the  jury,  there  will  be  no  rule. 

Rule  refused. 


June  15. 


Ex  parte  Child. 


A  rale  having     JjYLES,  Serjt.,  on  a  former  day  in  this  term,  obtained 

been  obtained  ■»         n-  -n*  .      t  x      j  j.       i. 

fbr  a  habeas       ^  ^^^  Calling  upou  inrancis  James  Lord  to  shew  cause 
corpnB  to  bring  ^[jy  ^  y^^  q{  habeas  corpus  should  not  issue,  to  compel 

up  a  lonatic  ''  ^  *  ,  * 

oonfined  m  an  him  to  bring  up  the  body  of  Captain  Child,  who  was  de- 

oouj^^der  tained  in  a  lunatic  asylum  at  Hayes  Park,  Middlesex, 

J^aS^  kept  by  Lord. 

the  Court  dis-  The  affidavits  upon  which  the  motion  was  founded, 

costs,  there  were  those  of  one  Mead,  who  described  himself  as  the 

d^to  ^w  attorney  for  Captain  ChUd,  and  who  stated  that  the  only 

that  the  party  certificates  under  which  Captain  Child  was  detained, 

promoting  the  .  .  ,  _    , 

application  was  were  thosc  of  two  mcdical  practitioners  in  Dublin ;  and 
Kv  fi!L^«^«^  of  Dr.  Buchanan  and  Dr.  Barnes,  who  deposed  as  to  the 

The  learned  Serjeant  submitted  that  an  Irish  certifi- 
cate does  not  justify  the  detention  of  a  party  as  a  lunatic 
in  this  country, — referring  to  the  statute  8  &  9  Vict.  c. 
100,  ss.  45, 46,  47,  117,  and  to  the  case  of  In  re  Shuttle- 
worth,  9  Q.  B.  651. 

Montague  Smith,  who  appeared  to  shew  cause,  ob- 
jected that  there  was  no  affidavit  shewing  that  the  appli- 
cation was  made  with  the  sanction  of  Captain  Child,  or 
that  Mead  had  any  authority  to  appear  and  act  as  his 
attorney.  He  referred  to  In  re  Parker^ — the  Canadian 
Prisoners'  case, — 5  M.  &  W.  82,  where  the  court  of  Ex- 
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chequer  said, — "  Before  granting  a  habeas  corpus  to        1854. 
remove  a  person  in  custody,  we  must  ascertain  that  an       g^^^^ 
affidavit  is  not  reasonably  to  be  expected  from  him.     An        Chilt). 
affidavit  is  absolutely  necessary,  either  from  the  party 
who  claims  the  writ,  or  from  some  other  person,  so  as  to 
satisfy  the  court  that  he  is  so  coerced  as  to  be  imable  to 
make  it. 

Byles,  Serjt.,  admitted  that  his  affidavit  did  not  suf- 
fidently  shew  that  the  application  was  authorised  by 
Ci^ain  Child. 

Jervis,  C.  J.  I  think  my  Brother  Byles  has  not  put 
himself  in  a  condition  to  ask  for  the  writ.  A  mere 
stranger  has  no  right  to  come  to  the  court  and  ask  that 
a  party  who  makes  no  affidavit,  and  who  is  not  suggested 
to  be  so  coerced  as  to  be  incapable  of  making  one,  may 
be  brought  up  by  habeas  to  be  discharged  from  restraint. 
For  anything  that  appears.  Captain  Child  may  be  very 
well  content  to  remain  where  he  is.  The  rule  must  be 
discharged ;  and,  as  Mr.  Lord  has  been  put  to  the  ex- 
pense of  coming  here  fruitlessly  and  unnecessarily,  it 
niiBt  be  with  costs. 

The  rest  of  the  court  concurring. 

Rule  dischai^ed,  with  costs. 

^h  asked  that  the  costs  of  the  rule  might  be  or- 
dered to  be  paid  by  the  attorney. 

Sedjier  Curiam.     We  cannot  do  that. 


r2 
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1854. 


Sim  v.  Edmands. 

Jfoy  31. 

In  on  action  J-  HE  declaration^  upon  an  awards  stated,  that  certain 
upon  an  award,  diflferences  existing  between  the  plaintiff  and  the  defend- 

the  declaration  °  '^^ 

alleged  that  ant  had  been  submitted  to  arbitration,  and  that  the 

enoes  between  arbitrator  had  awarded  certain  sums  to  be  paid  at  certain 

def^d^thS*^  times  by  the  defendant  to  the  plaintiff,  and  assigned  for 

been  referred,  breach  the  non-payment  of  an  instalment. 

and  that  the  _«  ,-  _  i**i  ^i 

arbitrator  had  Plea,  th^t  the  said  award  was  and  is  m  the  terms  fol- 
^^IJ!^^^^*'  lowing, — setting  it  out  verbatim,  and  concluding  in  the 
shooidbepidd    form  of  a  demurrer,  ''that  the  said  declaration  is  not 

at  certain  times 

by  the  defend-    sufficient  in  substancc/' 
S^Sr«.d         The  plaintiflf  joined  in  demurrer. 

assigned  for 
breach  non- 
payment of  an        Horace  Lloyd,  in  support   of  the  demurrer.      The 

^  d^endant  ^^^^  ^  ^ct  out  shews  that  the  plaintiff  has  no  cause  of 
pleaded, setting  action:  it  docs  not  determine  that  any  sum  of  money 

out  the  award  "^  * 

verbatim,  and  whatever  was  due  and  payable  from  the  defendant  to 
the fwmof'a      ^^^  plaintiff.     [Jervis,  C.  J.     Had  you  not  better  shew 

"^^atth'    "d  ^*  *^^*  y^*^  *^®  ^^  ^  situation  to  demur  to  the  declara- 

dedaration  is  tion  ?     Under  the  old  system  of  pleading,  you  might 

law;"  and  the  ^^  ^^^  ^^^  document  on  oyer,  making  it  part  of  the  pre- 

rn^em^''^"*^  vious  pleading,  and  then  demur  if  the  document  so  set 

Held,  that  the  out  shewed  uo  causc  of  action,  or  no  defence :  but,  by 

demurrer  was 

infoimal,— the  ^^^  55th  and  56tli  sections  of  the  Common  Law  Pro- 
^f^K     cedure  Act,  1852,  15  &  16  Vict.  c.  76  (a),  profert  and 

the  Common 

Law  Procedure  (a)  The  55th  section  enacts,  to  crave  oyer  of  or  set  oat  upon 

Act,  1862,)  tiiat  "  it  shall  not  be  necessary  oyer  such  deed  or  other  docn- 

thTjp^fa^^^d  ^  ™*^®  profert  of  any  deed  or  ment." 

consequently  Other  document  mentioned  or  And  s.  66  enacts,  "that  a 

there  bcmg  relied  on  in  any  pleading ;  and,  party  pleading  in  answer  to  any 

shew  the  decla-  ^^  P^'^^^^rt  s^^l  be  made,  it  shall  pleading  in  which  any   docu- 

ration  bad.  not  entitle  the  opposite  party  mcnt  is  mentioned  or  referred 
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oyer  are  abolished^  and  documents  set  out  are  to  be        1854. 
taken  as  part  of  the  pleading  in  which  they  are  set  out.]  "^ 

In  Wood  V.  The  Copper  Miners'  Company,  ante,  Vol.  <»• 

XIV,  p.  428,  the  defendants  had  the  benefit  of  an  in- 
stnunent  set  out  in  their  plea  as  this  is.  [Crowder,  J. 
There,  the  plainiiff  demurred  to  the  plea  which  set  out 
the  agreement.]  If  the  demurrer  be  informal,  the 
plaintiff  might  have  gone  to  a  judge  at  Chambers  to 
have  it  set  right,  under  s.  52  (a),  instead  of  joining  in 
demorrer.  {^Atkinson,  Serjt.  If  the  plaintiff  had  not 
joined  in  demurrer,  it  would  have  been  a  discontinu- 
ance.] If  the  plaintiff  had  demurred  to  the  plea, — the 
demurrer  having  been  struck  out, — the  same  question 
would  have  been  presented.  [Jervis,  C.  J.  If  the 
plamtiff  had  gone  to  a  judge  at  Chambers,  as  you  sug- 
gest, the  judge  would  only  have  done  what  we  must  now 
do.]  The  case  of  Jeffery  v.  White,  2  Dougl.  476,  is  to 
a  certain  extent  in  point.  That  was  an  action  of  trespass 
for  taking  cattle,  to  which  the  defendant  pleaded  that 
they  were  taken  damage  feasant :  the  plaintiff  replied,  a 
nght  of  common :  the  defendant  rejoined,  stating  by 
way  of  inducement  part  of  a  private  act  of  parliament 
for  indosing  the  common,  and  an  allotment  by  the  com- 
nuarioners  of  the  locus  in  quo  to  the  defendant,  and 
traTerring  the  right  of  common  :  the  plaintiff  prayed 
9y^  of  the  act,  and  it  was  granted,  and  the  whole  act 
*t  forth,  and  then  he  demurred  to  the  rejoinder,  as- 

to,ihallbeat  liberty  to  set  out  of  the    action,  the    opposite 

^  whole  or  such  part  thereof  party  may  apply  to  the  court 

^  may  be  material,  and  the  or  a  judge  to  strike  out  or 

'ittfcter  so    set   out  shall   be  amend  such  pleading,  and  the 

deemed  and  taken  to  be  part  court  or  any  judge  shall  make 

of  the  pleading  in  which  it  is  such  order  respecting  the  same, 

*8l<nit."  and  also  respecting  the  costs 

(a)  "  If  any  pleading  be  so  of  the  application,  as  such  court 

framed  as  to  prejudice,  em-  or  judge  shall  see  fit." 
hirraii,  or  delay  the  fidr  trial 
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1854.        signing  for  cause  that  it  was  not  shewn  by  the  rejoinder 
"^  that  the  allotment  had  been  made  according  to  the 

^'  directions  of  the  act  as  set  forth  :  the  defendant  joined 

in  demurrer.  It  was  argued^  for  the  defendant^  '^  that  a 
party  is  not  entitled  to  oyer  of  acts  of  parliament^  and 
that  it  cannot  be  granted,  because  they  are  not  in  the 
power  of  the  court ;  and,  for  a  similar  reason,  the  party 
who  relies  upon  them  cannot  make  profert,  because  he 
has  them  not  to  produce :  that  the  plaintiff  ought  to 
have  pleaded  the  record  of  the  act  in  a  surrqoinder,  and 
thereby  have  given  the  defendant  an  opportunity  to  take 
issue  upon  it :  that,  by  the  plaintiff^s  setting  it  forth 
upon  the  oyer,  and  then  demurring,  the  plaintiff  was 
precluded  from  that  advantage,  and  the  plaintiff  enabled 
to  state  it  in  whatever  manner  he  pleased :  that  the 
court,  therefore,  ought  to  consider  the  oyer  and  recital 
of  the  act  as  a  mere  nullity :  and  that,  upon  what  ap- 
peared in  the  defendant's  rejoinder,  the  allotment  was 
regular,  and  therefore  the  defence  was  sufficient."  For 
the  plaintiff,  it  was  admitted  that  oyer  could  not  be 
compelled  of  an  act  of  parliament;  but  it  was  inserted, 
that,  as  it  had  been  in  fact  granted,  the  party  who  had 
demanded  it  was  entitled  to  consider  the  whole  of  what 
WSU9  set  forth  as  making  part  of  his  adversary's  plea. 
And  the  plaintiff  had  judgment.  [Jervis,  C.  J.  Could 
you  have  pleaded  that  the  arbitrator  did  not  make  the 
award,  and  then  demurred  ?]  Certainly  not.  [Jervis, 
C.  J.  Then,  you  cannot  set  out  the  award,  and  demur. 
There  is  nothing  to  shew  the  declaration  bad.]  That  is 
conceded.  The  course  adopted  by  the  defendant  is  in- 
formal :  but,  having  adopted  it,  the  plaintiff  cannot  now 
avail  himself  of  the  informality.  [Jervis,  C.  J.  The 
rule  of  pleading  always  was,  that  you  could  not  demur 
to  a  declaration  because  the  plea  shews  something  which 
makes  the  declaration  untenable, — except  in  the  case  of 
oyer,  when  the  document  set  out  was  taken  to  be  part 
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of  the  declaration.    That  is  not  so  now.     If  you  had        1854. 
conduded  with  a  verification^  the  plaintiff  might  have  "^ 

demnrred^  or  taken  issue.     Matde^  J.     The  legislature  «?• 

did  not  mean  to  alter  the  substance  of  the  law  enabling 
a  defendant  to  get  the  document  set  out  in  extenso^  in 
Bubstitation  for  the  statement  of  it  in  the  declaration. 
Bat,  the  statute  has  so  far  altered  the  rule  of  pleading, 
that  it  is  subject  to  an  allegation  and  to  proof  that  it  is 
the  document  alleged.] 

Per  Curiam,  (a)  The  declaration^  for  anything  that 
appears,  is  good.  But  we  think  the  defendant  ought  to 
have  leave  to  amende  upon  the  usual  terms. 

Rule  accordingly. 


(a)  The  judges   present  being,    Jervis,  C.  J.,   Maule,  J., 
and  Crowder,  J. 


END   OF    TRINITY    TERM. 


IN  THE  HOUSE  OF  LORDS. 


The  Marquis  of  Bristol  and  Others  v.  Robinson  and 

Wife. 

L  HIS  was  a  writ  of  error  upon  a  judgment  of  the 
Exchequer  Chamber^  reversing  a  judgment  of  the  court 
of  Common  Fleas  in  an  action  of  quare  impedit  brought 
by  the  defendants  in  error  to  recover  a  moiety  of  the 
advowson  of  the  church  of  Brauncewell-with-Dunsby- 
and-Anwick,  in  the  county  of  Idncohi.  Vide  ante^  Vol. 
XI,  pp.  208,  241. 

The  case  was  argued  in  the  House  of  Lords  on  the 
2 1st,  23rd,  and  24th  of  February  last,  by  Cowlingy 
Baily,  and  Scotland,  for  the  plaintifls  in  error,  and 
BramweU,  G.  Hayes,  and  Brewer ,  for  the  defendants  in 
error. 

At  the  close  of  the  ailment,  the  parties  agreed  to  9 
compromise,  and  no  judgment  was  pronounced. 


APPEALS 

FROM  THE  DECISIONS  OP  REVISING  BARRISTERS, 

UKDXB  6  &  7    VICT.  c.  18, 

ARGUED  AND  DETERMINED 

IN  THB 

COURT  OF  COMMON  PLEAS, 

IN 

MICHAELMAS   TERM, 


IM  THB 


EIGHTEENTH  YEAR  OP  THE  REIGN  OP  VICTORIA. 


TbI  XVSGIB  FSB8IKT  DTTBIVa  THB  ABOITICENTS  WEBE, — JeBTIB,  C.  J., 

Mau£B,  X,  Williams,  J.,  and  Cbowdeb,  J. 


City  of  Westminster.  lod4!, 

Gboroe  Huggett,  Appellant;  Charles  Edward 

Lewis.  Bespondcnt. 

'          ^  Nov.  23. 

WOEGE  HUGGETT  objected  to  the  name  of  James  a  notice  of 

Alford  being  retained  on  the  Ust  of  persons  entitled  to  to  o^l^S*''' 

^^at  the  election  of  members  for  the  city  of  West-  pnrsnant  to  the 

^  ,  6  &  7  Vict.  c. 

""^^lister,  in  respect  of  property  occupied  by  him  in  the  is,  s.  13,  and 

Pariah  of  St.  Clement  Danes.     The  notice  of  objection  ^^cSjiibed 

^88  in  the  following  form : —  *^e  P*'*^^  ^^ 

jectedto  as 

''No.  10.  being  "in  the 

rr  "VT  X"         i»    i-»     j_?        /x                       \  liat  of  persons 

"  Notice  of  objection  (to  overseers).  entitiediiiKitfr 

"To  the  overseers  of  the  parish  of  St.  Clement  Danes.  '*^  rrfarm 

.                                                 ,  act*  to  vote," 

I  hereby  give  you  notice  that  1  object  to  the  name  &c. :— Held,  a 

of  Alford,  James,  being  retained  in  the  list  of  persons  ficatira  of'SSe* 

entitled,  under  the  reform  act,  to  vote  in  the  election  of  v^<^^  ^^ 

^                ^  Tetema  to. 
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1854.        members  for  the  city  of  Westminflter.     Dated^  tide  24th 
HuooETT,      day  of  August,  1854. 

^^^^  (Signed)        "  George  Huggett, 

Reep.  of  4,  Beaufort  Buildings,  Strand, 

on  the  list  of  voters  for  the  parish 
of  St.  Clement  Danes.'' 

It  was  objected,  on  the  part  of  James  Alford,  that  the 
above  notice  was  insufficient,  inasmuch  as  it  was  uncer- 
tain and  ambiguous,  and  did  not  comply  with  the  direc- 
tion appended  to  the  form  No.  10,  Schedule  (B),  of  the 
6  &  7  Vict.  c.  18,  which  is  as  follows : — "  Note.  If  more 
than  one  list  of  voters,  the  notice  of  objection  should 
specify  the  list  to  which  the  objection  refers.'' 

The  overseers  are  required  to  make  out  two  lists  of 
voters  for  the  dty  of  Westminster,  viz.  one  list  according 
to  the  form  No.  3,  in  Schedule  (B)  of  the  6  &  7  Vict.  c.  18, 
and  the  other  according  to  the  form  No.  4,  in  the  said 
schedule.  The  name  of  the  said  James  Alford  appeared 
only  in  the  former  list. 

It  was  contended  on  the  part  of  James  Alford,  that 
the  words  introduced  into  the  form  of  the  notice  of 
objection,  and  which  are  printed  in  italics^  "  under  the 
reform  act/'  was  not  a  sufficient  compliance  with  the 
note  appended  to  the  said  form  No.  10,  Schedule  (B). 

The  revising-barrister  decided  that  the  notice  was 
insufficient. 

The  cases  of  twenty-four  other  persons  depending 
upon  the  judgment  in  the  principal  case,  were  consoli- 
dated therewith. 

If  the  court  should  be  of  opinion  that  the  said  notice 
of  objection  was  sufficient,  the  name  of  James  Alford, 
and  also  the  names  of  the  other  persons  named  in  the 
list  annexed  to  the  case,  were  to  be  expunged  from  thb 
list  of  voters  for  the  city  of  Westminster. 

fVhitmore,  for  the  appellant.     The  notice  of  objection 
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was  a  sufficient  compliance  with  the  statute :  it  points        1854. 
out  in  language  that  cannot  be  mistaken  the  particular  ""htggett 


to  which  the  objection  refers,  viz.  the  list  the  form         App^ 

Liwis, 

of  which  is  given  in  Schedule  (B),  No.  3, — the  list  of  Keep, 
persons  entitled  to  vote  for  the  city  '^  by  virtue  of  an  act 
passed  in  the  second  year  of  the  reign  of  King  William 
the  Fourth,  intituled  '  An  act  to  amend  the  representa- 
tion of  the  people  in  England  and  Wales/ "  which  is 
popularly  caUed  "  The  Reform  Act.^'  In  Allen,  App., 
Hme,  Resp.,  8  Scott,  N.  R.  987,  7  M.  fiz;  G.  157,  1 
Liitw.  Reg.  Cas.  255,  an  objection  of  this  sort  was  dis- 
allowed. There,  in  a  borough  where  two  lists  are  made 
out  by  the  overseers, — one,  of  parties  entitled  to  be  re- 
gistered under  the  2  W.  4,  c.  45,  s.  27,  the  other  of 
potwallers, — a  notice  of  objection  to  the  name  of  a  party 
being  retained  "  on  the  list  of  persons  entitled  to  vote 
«  hmseholders  in  the  election,''  kc.,  was  held  sufficient, 
ftongh  the  words  "  as  householders  "  do  not  occur  in 
the  form  given  by  the  6  &  7  Vict.  c.  18 ;  it  not  appearing 
tfcat  the  party  could  have  been  inconvenienced  or  misled 
by  the  introduction  of  those  words.  And  CressweU,  J., 
•id:  "K  this  departure  &om  the  prescribed  form  had 
been  calculated  to  invite  the  attention  of  the  party  to  a 
^rong  list,  T  think  the  notice  would  have  been  bad. 
But  this  notice  could  not  possibly  have  that  effect."  So, 
in  Feddon,  App.,  Sawyers,  Resp.,  ante.  Vol.  XII,  p.  680, 
2  Lutw.  Reg.  Cas.  246,  a  notice  of  objection  to  a  party's 
nght  to  vote  in  the  election  of  members  for  the  city  of 
C,  described  the  objector  as  being  ^'  on  the  list  of  free^ 
*<»  for  the  city  of  C."  There  are  several  townships  in 
C,  the  overseers  of  which  severally  make  out  and  publish 
""^  of  persons  entitled  to  vote  in  respect  of  occupation ; 
^  there  is  also  a  list  made  out  and  published  by  the 
*own-derk,  which  is  intituled  "  The  list  of  freemen  of  the 
^  of  C,  entitled  to  vote  in  the  election  of  members  for 
l^  said  city/'     Under  the  Municipal  Corporation  Act, 
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1854.        5  &  6  W.  4^  c.  76^  s.  5^  the  town-derk  tilso  makes  on 

HirooiTT       ^^^  keeps  (but  does  not  publish)  a  list  of  the  freemen  o 

^-^pp.,         the  city,  called  "  The  freemen's  roll/'    And  it  was  hel 

LxwiB,  . 

Reap.  by  this  court, — Maule,  J.,  dissenting, — ^that  the  abov 
notice  of  objection  was  a  sufficient  compliance  with  th 
statute,  inasmuch  as  any  person  reading  it  must  under 
stand  that  the  objector  intended  to  state  that  his  nam 
was  on  the  list  of  freemen  entitled  to  vote  in  the  electioi 
of  members. 

Macnamara,  for  the  respondent.  The  notice  in  quea 
tion  does  not  sufficiently  specify  the  list  to  which  th 
objection  refers.  By  the  18th  section  of  the  6  &  7  Vid 
c.  18,  the  overseers  are  required  to  make  out  "  accordin 
to  the  form  numbered  8,  in  the  schedule  (B)  to  this  ac 
annexed,  an  alphabetical  list  of  all  persons  who  may  b 
entitled  to  vote  in  the  election  of  a  member  or  membei 
to  serve  in  parliament  for  such  city  or  borough^  i 
respect  of  the  occupation  of  premises  of  the  dear  year! 
value  of  not  less  than  10/.^  situate  wholly  or  in  pai 
within  such  parish  or  township,  and  another  alphabetici 
list,  according  to  the  form  numbered  4,  in  the  aai 
schedule  (B),  of  all  other  persons  (except  freemen)  wli 
may  be  entitled  to  vote  in  the  election  of  such  city  < 
borough  by  virtue  of  any  other  right  whatsoever/'  Tt 
heading  of  the  list  in  Schedule  (B)  No.  8,  is  as  foUows^- 
''  The  list  of  persons  entitled  to  vote  in  the  election  of 
member  for  the  city  (or  borough)  of  W.,  in  respect 
property  occupied  within  the  parish  of  A.,  by  virtue 
an  act  passed  in  the  second  year  of  the  reign  of  Km: 
William  the  Fourth,  intituled  'An  Act  to  amend  "•: 
representation  of  the  people  of  England  and  Wales.' 
The  list  No.  4  is  headed, — "  The  list  of  all  persons  (m 
being  freemen)  entitled  to  vote  in  the  election  of 
member  for  the  dty  (or  borough)  of  W.,  in  respect  c 
any  rights  other  than  those  conferred  by  an  act  passec 


MICHAELMAS   TERM^    18  TICTORIA.  249 

in  the  second  year  of  the  reign  of  King  William  the        1854. 
Fourtii,  intituled  *  An  Act  to  amend  the  representation      hugobtt 
of  the  people  in  England  and  Wales/  "     The  17th  sec-         -^PP' 
uon,  which  gives  the  right  of  objecting^  requires  the         Besp. 
person  objecting  to  give  notice  to  the  overseers  "  accord- 
ing to  the  form  numbered  10^  in  Schedule  (B)^  or  to  the 
like  effect :''  and,  by  the  note  appended  to  that  form,  it 
ia  provided,  that,  *'  if  there  be  more  than  one  list  of 
TOtere,  the  notice  of  objection  should  specify  the  list  to 
which  the  objection  refers.^'     And  by  s.  40,  the  party 
objecting  is  bound  to  prove  that  ^^  he  gave  the  notice  or 
Mtioes  respectively  required  by  this  act/^     The  question 
is,  whether  this  notice  is   a  compliance  with  the  act. 
[Jervis,  C.  J.     What  should  the  notice  have  said  ?]     It 
should  have  referred  to  the  Ust  of  persons  entitled  to  vote 
in  the  election  of  members  for  the  city  of  Westminster, 
in  respect  of  property  occupied  within  a  given  parish, 
**bjr  virtue  of  the  reform  act/'  using  the  words  contained 
U  the  heading  of  the  form  No.  3,  or  words  equivalent 
ttcreto.     [TVUHams,  J.     Are  not  the  words  '^  under  the 
^^cform  act''  equivalent  to  "  by  virtue  o/the  reform  act  ?"  J 
^Bbe  court   has  always    construed    these  notices  very 
•trictly :  Barton,  App.,  Ashley,  Resp.,  ante.  Vol.  II,  p. 
^  1  Lutw.  Reg.  Cas.  307.    Tindal,  C.  J.,  there  says  :  "  All 
^'^hat  can  be  said  here  is,  that  the  omission  to  specify  the 
Ipvticiilar  list  did  not  in  fact  create  any  confusion  or 
^K^ifficolty.     But  I  think  it  is  much  more  convenient  that 
^^he  overseer  should  have  his  attention  distinctly  called 
'^  the  list^  and  that  it  is  safer  to  adhere  to  the  words  of 
'^  act,  and  to  hold  that  the  notice  must  be  in  strict 
^onfiirmity  with  it  in  this  respect."     [Jervis,  C.  J.     Is 
^lotthiB  notice  in  as  strict  conformity  with  the  notice  in 
"^  schedule  bs  can  be  desired  ?]     It  is  submitted  that 
^  ia  not.     Possibly  it  might  have  been  sufficient  if  it  had 
•sid  "in  respect  of  rights  conferred  by  the  reform  act." 
[Maule,  J.     Substantially  it  does  say  so.]     Eidsforth, 
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1854.       App.,  FarreTy  Besp.,  antfe,  Vol.  IV,  p.  9,  1  Lutw.  R^. 

HVG0XTT       ^^'  ^^^^  ^^^  shews  how  great  strictness  is  required  in 

App.,         notices  of  this  sort.     There,  the  objector  described  him- 

LiVWISy 

Baq>.  self  in  the  notice  as  "  B.  F.,  of  &c.,  on  the  list  of  voters 
for  the  borough  of  L.''  The  register  of  voters  for  the 
borough  of  L.  consists  of  four  separate  lists,  viz.  one  of 
10/.  house-holders  for  each  of  three  townships  comprised 
in  it,  and  one  of  the  freemen  of  the  borough.  The  ob- 
jector's name  was  on  the  last-mentioned  list  only ;  and 
it  was  held,  that  he  was  insufficiently  described  in  the 
notice,  and  that  the  inaccuracy  of  description  was  not 
cured  by  the  101st  section  of  the  statute. 

Jebvis,  C.  J.  I  am  of  opinion  that  the  notice  of  ob- 
jection in  this  case  is  sufficient.  The  note  to  the  form 
in  Schedule  (B),  No.  10,  requires  the  notice  to  specify,  in 
case  there  are  more  lists  of  voters  than  one,  the  par- 
ticular Hst  to  which  the  objection  refers.  Here,  the  list 
referred  to  is  described  as  ^^the  list  of  persons  entitled 
under  the  reform  act  to  vote,^^  &c.  It  seems  to  me  that 
that  is  quite  as  good  as  saying  '^  by  virtue  of  the  reform 
act.^^  The  objection  seems  to  me  to  be  totally  groimd- 
less. 

Maule,  J.  The  notice  in  question  seems  to  me  to 
contain  as  full  and  comprehensive  a  description  of  the 
particular  list  of  voters  whose  title  to  vote  is  conferred 
by  the  reform  act,  as  any  person  could  reasonably  desire. 

Williams,  J.  I  am  of  the  same  opinion.  I  think 
it  is  quite  impossible  to  conceive  an  overseer  so  dull  as  to 
be  misled  by  this  notice. 

Appeal  allowed. 
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1854. 


County  of  Surrey, — Eastern  Division. 

William  Astburt,  Appellant ;  Thomas  Henderson, 

Respondent. 

Thoma 


Nov.  2^. 


of  pereons  claiming  to  be  entitled  to  vote,  thus, — 


AitbiDy.William 


Chriitiui  and 
nname. 


Plaoe  of  abode. 


4^  Munster  Ter- 
racOy  Fulham, 
Middlesex. 


Nature  of 
qaalification. 


Two      ploti     of 
freehold  build 
ing    land,    of 
the  dear  year- 
ly value  of  40ff. 


street,  lane,  &c., 
where  situate,  &c. 


Part  of  the  Ce- 
dars, north  side 
of  Wandsworth 
Lane :  Lots  116 
and  117  at  the 
recent  sale. 


S  HENDERSON  duly  objected  to  the  name  The  criterion 
of  William  Astbury  being  retained  on  the  list  of  voters  the  statute 
for  the  parish  of  Putney,  in  the  Eastern  Division  of  the  ®o^'^w*th  ^ 
ooanty  of  Surrey.  land  actuaUy 

The  name  of  William  Astbury  appeared  upon  the  list  what  m  its 

existing  state 
it  reasonably 
may  produce. 
A.  bought  a 
piece  of  free- 
hold land  for 
150^.,  intend- 
ing it  for  build- 
ing purposes, 
for  which  it 
was  suitable. 
In  a  case  stated 
by  a  revising- 
barrister,  it  was 

The  facts  of  the  case  as  proved  were  as  foUows :—         [e^^p^n^*^  ^ 
A  freehold  estate  in  Putney,  called  ''The  Cedars,^^  buiiduig-lease, 

the  land  would 

▼^purchased  in  1853  by  a  freehold  land  society,  and  be  worth  a 
Pwcdled  or  aUotted  into  small  plots  of  ground  for  build-  f^  y^'  ""^ 
"¥  purposes,  which  were  soon  after  absolutely  sold  to  ^^^^\}^^ 

ji«  receiveci  a  Dona 

<wer8  persons,  and  the  fee-simple  of  each  lot  conveyed  fide  oflTer  of 

to  the  purchaser  thereof.  h^d  iXl^a 

The  claimant,  William  Astbury,  became  the  purchaser  ^  ^^^Heid. 

rftwo  lots,  at  the  price  of  150/.  for  the  two,  which  he  that,  although 

paid;  and  they  were  conveyed  to  him  in  fee  in  July,  unbuilt  upon 

1853.     His  plot  of   ground  contained  fifty-four  feet  and  unlet,  and 

»  o  •'  consequently, 

fiontage,  by  one  hundred  and  forty-five  feet  in  depth,  remained  un- 
productive, A. 

was  nevertiie- 
Im  entitled  to  be  registered  as  the  owner  of  a  freehold  estate  of  the  dear  yearly  value 
(£40$. 
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1854.        or  not  quite  one-fifth  of  an  acre  :  it  is  eligibly  situait 

^TBUBT       ^^  adapted  far  btalding  purposes,  for  which  it  waspn 

App.,         chased,  and  is  intended ;  and^  if  let  upon  a  building-let 

llXNDBBBON, 

ReBp.         for  ninety -nine  years^  would  be  worth  an  annual  groun 
rent  of  at  least  15/.  for  the  whole. 

The  claimant  lately  received  a  bon&  fide  offer  of  li 
a  year  ground-rent  for  the  same^  but  refused  it  as  insi 
ficient. 

No  building  is  yet  erected  on  this  plot,  and  no  lei 
thereof  has  been  granted;  and  it  has  remained^  wh 
in  the  claimant's  possession^  wholly  unoccupied^  unci 
tivated^  and  unprofitable. 

If  let  to  a  tenant  from  year  to  year^  or  upon  an  on 
nary  occupation  lease  for  twenty-one  years^  or  if  occ 
pied  for  any  purpose  except  building,  the  plot  of  grou 
would  not  produce  a  rent  or  profit  of  40s,  a  year. 

Upon  other  similar  lots  of  ground  on  the  same  Cedi 
estate^  thirty-four  houses  of  a  superior  class  have  alrea 
been  built^  or  are  building ;  and  other  lots  are  actua 
let  on  building-leases  at  ground-rents  exceeding  5/.  ] 
each  lot. 

The  owners  of  several  lots  so  built  upon  or  let 
building-leases  were  objected  to^  and  the  revising-barx 
ter  retained  their  names  on  the  lists  of  voters.  But^ 
the  case  of  William  Astbury^ — and  in  the  cases  of  aixti 
persons  named  in  a  schedule  appended  to  the  case 
whose  freehold  was  not  and  never  had  been  produd 
of  any  rent  or  profit  to  the  freeholder,  and  was 
capable  of  producing  annual  rent  or  profit  to  the  amo' 
of  40^.  a  year  by  occupation  as  it  was,  the  revising  h 
rister  was  of  opinion,  and  decided,  that,  for  the  purjg: 
of  the  franchise,  and  with  reference  to  the  statute  9 
6,  c.  7,  the  claimant  was  not  entitled  to  be  registei 
And  he  decided  that  he  must  look  to  the  actual  ans^ 
value  of  the  freehold  for  occupation  as  it  was,  and  tJ 
while  it  remained  neither  built  upon  nor  let  upon  Ic 
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^  a  ground-rent  exceeding  408.  a  year,  it  was  not  of  the        1854. 
**Uiual  value  of  408. ;  that  he  could  not  look  to  its  pro^      Astbuby 
9^€iiv€  or  speculative  value,  nor  to  the  additional  annual    ,.  ^^^^ 
''alue  which  might  be  created  in  case  the  owner  should         K«flp. 
**Uild,  or,  being  tenant  in  fee,  should  grant  a  long  lease 
*Ox«  building  thereon,  under  which  circumstances  the  an- 
'iUal  value  would  much  exceed  40*.     He  therefore  ex- 
PUnged  the  names  of  William  Astbury  and  the  sixteen 
^^her  persons  above  referred  to  from  the  said  list  of  voters, 
directing  that  those  cases  should  be  consolidated  with 
^lie  principal  case. 

If  the  court  should  think  the  revising-barrister^s  deci- 
*ion  wrong,  the  name  of  the  said  William  Astbury,  and 
^so  the  names  of  the  other  persons  in  the  annexed 
Schedule,  according  to  their  respective  descriptions 
"herein,  were  to  be  inserted  in  the  register  of  voters  for 
^e  said  parish  of  Putney. 

Myles,  Serjt.  (with  whom  was  Macnamara),  for  the 

appellant.     The  decision  of  the  revising-barrister  was 

Nearly  wrong.    The  land  in  respect  of  which  the  appel-    . 

'^^t  claimed  to  be  registered,  formed  part  of  an  estate 

'^hich  had  been  parcelled  out  into  plots  for  building 

pui-poses.     It  was  bonii  fide  purchased  and  intended  for 

t>uilding.land.   The  revising-barrister  held,  that,  because 

^^built  upon,  and  not  worth  408.  per  annum  if  used  or 

^  for  agricultural  purposes,  it  was  not  sufficient  to 

Pilfer  a  vote,  although  the  owner  had  received  a  bon& 

fide  oflTer  of  15/.  a  year  for  it.    The  case  raises  the  ques- 

^on, — suppose  land  is  adapted  for  a  particular  purpose, 

^t  is  not  actually  employed  for  that  purpose;  is  the 

purpose  for  which  it  is  intended  to  be  looked  at  in  order 

^  ascertain  its  yearly  value  for  the  purpose  of  conferring 

^l^e  franchise?     {Jervis,  C.  J.    lias  tliis  man  40*.  a  year 

^  expend,  within  the  meaning  of  the  8  H.  6,  c.  7?]     It 

^  submitted  that  he  has.   Would  anybody  give  him  40*. 

VOL.  XV. — c.  B.  s 
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1854.  a  year  for  his  interest  ?  The  true  test  is  that  suggested 
^^g^^y  by  Maule,  J.,  mJBeamish,  App.,  3Tie  Overseers  of  Stoke, 
App.,  '  Rcsp.,  ante,  VoL  XI,  p.  37,  2  Lutw.  Eeg.  Cas.  189,— 
Reap.  '^  Suppose  a  man  agreed  to  stand  in  the  daimant's  shoes, 
would  it  be  worth  his  while  to  give  40».  a  year  for  his 
interest  in  the  land? ^^  And  Jervis,  C.  J.,  in  the  same 
case  obabnres, — ''  The  case  does  not  find  that  that  which 
the  party  has  already  paid  towards  the  purchase  money 
is  worth  40«.  a  year  in  perpetuity/^  -^PP^y  ^hat  test, 
here  the  appellant  has  paid  150/.,  whidi  is  worth 
71.  lO^.,  or  at  the  least  6/.  a  year  in  perpetuiiy.  It  is 
not  necessary  that  the  land  should  actually  be  productive 
of  40f .  per  annum :  it  is  enough  if  it  is  of  that  value. 
In  Heywood  on  County  Elections,  p.  102,  it  is  said, 
that,  ^'  if  lands  are  let  to  a  person  for  life,  reserving  no 
rent,  or  less  than  40^.  by  the  year,  the  grantor  cannot 
vote  during  that  term ;  but,  if  such  lands  are  let  only  bx 
a  term  of  years,  without  any  rent  at  all,  or  reserving 
under  40«.  per  annum,  the  grantor  may  vote  in  reqpect 
of  the  freehold  in  him,  provided  it  is  of  sufSdent  value.'' 
[^Maule,  J.  It  seems  a  curious  state  of  things  to  hold 
that  a  piece  of  land  for  which  a  man  may  if  he  chooses 
get  1 5/.  a  year,  is  worth  nothing.] 

Comer,  for  the  respondent.  The  revising-barrister 
properly  decided  that  he  must  look  to  the  actual  annual 
value  of  the  land,  and  not  to  its  prospective  or  speculative 
value.  The  case  finds  that  the  actual  value  is  less  than 
40«.  a  year.  \WiUiams,  J.  That  is,  supposing  the  owner 
lets  it  with  a  prohibition  to  the  tenant  to  use  it  for  any 
other  than  its  least  profitable  use.]  The  finding  of  the 
value  by  the  revising-barrister  is  conclusive,  imless  the 
court  cau  see  that  it  is  necessarily  wrong :  Coogan,  App., 
Luckett,  Besp.,  ante,  VoL  II,  p.  182,  1  Lutw.  Reg.  Cas. 
447;  Hamilton,  App.,  Bass,  Besp.,  ante.  Vol.  XII, 
p.  631,  2  Lutw.  Beg.  Cas.  218.     [Maule,  J.     What 
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i  the  value  of  the  fee  ?     Here,  it  is  more  than  100/. ;         1854. 
'lot  because  it  produces  100/.,  but  because  it  is  ca-      abtbubt, 
palle  of  producing  it,  if  properly  dealt  with.]     That,    hjc^^k, 
't  is  submitted,  is  not  the  true  test.     The  question  is,         K^P* 
**««  the  party  40#.  a  year  to  expend,  arising  out  of  this 
^nd?    [MatUe,  J.   Then,  you  would  say,  that,  if  a  man 
ha«  an  arable  field  which  is  capable  of  producing  20/.  a 
year,  he  is  not  entitled  to  vote  in  respect  of  it  if  he  leaves 
it  lyaste  ?]     Precisely  so.    The  value  meant  by  the  8  H. 
^^    c.  7,  is  revenue.     [Maule,  J.     That's  quite  a  new 
doctrine.    Jervis,  C.  J.    I  farm  my  own  land  in  Kent ; 
*^o.t  I  fear  I  may  not  at  the  end  of  the  year  be  able  to 
^^  jend  40s.  out  of  the  profits.     Does  my  bad  farming 
^^jrire  me  of  my  vote?]     The  claimant  here  never 
'^^.'viiig  reduced  this  land  into  a  state  to  be  productive  to 
^*i«  extent  of  40$.  a  year,  is  not  entitled  to  vote.    \_Maule, 
'"*    MThcre  do  you  find  any  colour  of  authority  for  that  ?] 
^l^ere  is  no  case  exactly  in  point :  but  it  is  submitted  that 
*«^  absence  of  authority  is  a  circumstance  to  shew  that 
a  spectdative  value  as  this  cannot  sustain  a  right  to 
The  consequence  of  holding  the  decision  of  the 
''^viBing-barrister  to  be  right,  will  only  be  to  suspend 
**^^8e  votes  until  the  land  is  brought  into  a  state  to  pro- 
^'^ce  40*.  a  year :  whereas,  a  contrary  decision  will  give 
^  fictitious  value  to  land  laid  out  in  so-called  building- 
¥^t8,  whether  intended  to  be  built  upon  or  not.     The 
V^estion  is,  whether  property  which  never  has  been  so 
^eilt  with  as  to  be  of  the  necessary  value,  is  to  confer 
^  firanchise,  because  in  a  possible  event  it  may  ac- 
^Itire  that  value.     [MatUe,  J.   The  rent  at  which  land 
*  let  is  only  evidence  of  its  value.]     At  least,  it  is 
better  evidence  than  an  offer  not  accepted.    The  au- 
thorities as  to  the  assessment  of  value  under  the  poor- 
Isw  have  some  bearing  upon  this  subject :  in  such  as- 
Ksimcnts,  prospective  value  was  never  dreamt  of.   Thus, 
in  Tite  King  v.  Mast,  6  T.  R.  154,  it  was  held,  that 

s2 
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1854.        eveiy  person  is  to  be  rated  to  the  poor  according  to 
AsTBUBT       ^^^  present  value  of  his  estate,  whether  that  yalue  has 

App.,         Qj.  has  not  been  increased  by  his  own  improTements. 

Resp.  And  Lord  Kenyon  said:  '^ Every  inhabitant  ought 
to  be  rated  according  to  the  present  ralue  of  his  estate, 
whether  it  continue  of  the  same  value  as  when  he 
purchased  it,  or  whether  the  estate  is  rendered  more 
valuable  by  the  improvements  which  he  has  made 
upon  it.  If  a  person  choose  to  keep  his  property  in 
money,  and  the  fact  of  his  possessing  it  be  clearly  proved, 
he  is  rateable  for  that;  but,  if  he  prefer  using  it  in  the 
melioration  of  an  estate  or  other  property,  he  is  rateable 
for  the  same  in  another  shape.  Suppose  a  person  has  a 
small  piece  of  land  in  the  heart  of  a  town,  which  is  onlj 
of  small  value,  and  he  afterwards  build  on  it,  he  must 
be  rated  to  the  poor  according  to  its  improved  value  with 
the  building  upon  the  land.^'  Here,  it  is  said  that  the 
appellant  can  get  15/.  a  year  ground-rent;  would  he  be 
content  to  be  assessed  at  15/.  a  year  in  respect  of  this 
land  in  its  now  existing  state?  Suppose  there  be  coal 
or  any  other  mineral,  or  brick-earth,  under  the  land, — 
would  it  be  assessable  at  a  speculative  value  on  that 
account,  whilst  being  used  for  agricultural  purposes? 
In  The  King  v.  Aiiwood,  6  B.  &  C.  277,  9  D.  &  R.  828, 
Abbott,  C.  J,  says :  "  The  legislature  has  expressly  made 
coal-mines  rateable,  and  they  must  be  rated  for  what 
they  produce,  viz.  the  coals.  Slate-quarries  and  brick- 
earth  are  also  exhausted  in  a  few  years,  but  nevertheless 
the  rate  is  always  imposed  upon  that  which  is  pro- 
duced." {a)  In  The  Queen  v.  Westbrook,  10  Q.  B.  178, 
200,  Lord  Denman  says  :  ''The  rate  is  always  imposed 
with  reference  to  the  existing  value ;  whether  temporary 
or  enduring,  is  immaterial."  And  see  The  Queen  v.  7%e 
London,  Brighton,  and  South  Coast  Railway  Company, 

(a)  The  lessee  of  a  coal-mine      no  profit  from  the  mine :  Hke 
is  rateable,  though  he  derive      King  v.  Parrott,  6  T.  R  693. 
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15  a  B.  313.     In  Matthew  Ralph's  case,  2  Peck.  104,        1854. 

the  vote  was  objected  to  as  being  under  the  value  of  4Gs.      astbuby. 

The  land  for  which  the  party  voted  was  an  orchard,  in    „  -^PP" 

,  Hbitdebson, 

quantity  about  one  rood.  Three  witnesses  were  called,  Reap, 
who  valued  it  at  about  20^.  per  annum  in  the  state  in 
which  it  was  at  the  time  of  the  election ;  but  they  said 
there  had  been  a  cottage  there  formerly,  then  in  ruins, 
and  that  a  new  one  had  been  built  since  the  election. 
It  was  said  that  the  actual  value  in  the  particular  year 
in  question  was  not  so  much  the  question  as  the  reason- 
^  value  of  the  land,  &c.,  in  its  usual  state :  it  might 
happen,  that  very  valuable  property  might  produce  no- 
thing in  the  year  previous  to  an  election.  It  was  an- 
swered, that  the  true  criterion  of  the  value,  was,  the 
rent  which  might  fSedrly  be  expected  for  the  property, 
^  what  might  possibly  be  made  by  the  tenant  in  the 
wwirse  of  one  year.  And  the  vote  was  determined  to  be 
^.  It  is  not  contended  here,  that  the  owner  is  to  have 
no  vote  because  in  a  bad  year  the  land  may  happen  to 
^  unproductive.  But  it  is  the  actual  and  existing,  and 
not  the  future  and  speculative  value,  that  is  to  be  looked 
at.  The  case  finds,  that,  where  land  similarly  situated 
^th  the  land  in  question  has  realized  rent  of  sufficient 
^oont,  the  revising-barrister  has  allowed  the  claim.    It 

• 

^  snbmitted,  therefore,  that  he  has  taken  a  correct  view 
rfthe  statute. 

Byfef,  Serjt.,  in  reply.  A  man  may  have  a  40*.  free- 
'^i  although  circumstances  may  prevent  his  deriving 
at  the  moment  any  profit  at  all  firom  it.  The  cases  as  to 
'ating  have  been  held  not  to  be  applicable  to  questions 
of  this  sort :  per  Tindal,  C.  J.,  delivering  the  judgment 
rfthe  court  in  Colvill,  App.,  Wood,  Resp.,  ante.  Vol.  II, 
P-210,  216,  1  Lutw.  Reg.  Cas.  483,  489.  The  distinc- 
tion is  there  expressly  taken  between  "  rateable  value," 
and  ''dear  yearly  value." 
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1854.  JerviS;  C.  J.     It  seems  to  me  that  the  appellant's 

j^ffj^jjj^Y       ^Q*®  ^  *^  ^*®®  ^^  *  8^^  vote,  and  conseqaently  that 

App.,         the  appeal  must  be  allowed.    I  did  not  understand  it  to 
Hekdibsok,  , 

B«ip.         be  contended  seriously  on  the  part  of  the  appellant,  that 

land  that  is  altogether  unproductive  is  capable  of  con« 
ferring  a  vote.  I  should  not  feel  disposed  to  agree  to 
such  a  proposition.  It  is  unnecessary,  however,  to  lay 
down  any  rule  of  law  as  to  the  prospective  or  speculative 
valuation  of  land  for  the  purpose  of  conferring  the  firan- 
chise.  It  is  enough  on  the  present  occasion  to  say  that 
there  is  abundant  evidence  in  the  case  before  us,  to  shew 
that  the  plot  of  land  in  question  is  ivortk  more  than  40s. 
a  year,  and  that  it  is  only  through  the  indolence  or  the 
obstinacy  of  the  appellant  that  he  has  failed  to  reaUse 
that  amount.  He  gives  150/.  for  it, — an  amount  which 
would  produce  upon  any  ordinary  investment  consider- 
ably more  than  40s.  a  year.  The  case  finds  that  he  ctm 
let  it  for  15/.  a  year,  but  will  not :  and  the  revising-bar- 
rister  held  that  the  land  did  not  confer  a  vote,  simply 
because,  if  let  for  agricultural  purposes,  or  for  any  other 
than  building  purposes,  it  would  not  realise  a  rent  of 
40^.  That,  I  think,  is  not  the  true  question :  the  true 
question  is,  what  is  the  land  reasonably  worth, — ^what 
would  it  fetch  in  the  market  ?  That  question  is  in  effect 
decided  by  the  revismg-bamster,  when  he  says  that  the 
land,  if  used  for  the  purpose  for  which  it  was  originally 
destined  when  it  came  into  the  appellant's  hands,  viz.  to 
let  for  building,  is  worth  at  least  15/.  per  annum.  I 
felt  at  the  moment  pressed  with  the  argument,  that  the 
realisation  of  that  value  depends  upon  something  to  be 
done  with  the  land.  There  must  be  a  letting,  the  exe- 
cution of  a  lease  under  which  buildings  would  be  erected 
on  the  land,  to  give  it  an  enhanced  value.  But,  when  it 
comes  to  be  considered,  it  is  evident,  that,  in  all  eases, 
the  value  of  the  land  depends  upon  something  that  is  to 
be  done  with  it  by  the  owner.     It  is  obvious,  therefore. 
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that  that  was  not  the  ground  of  the  revising-barrister's        1854. 
deddoD.    It  seems  to  me  that  the  price  originally  given     a^xuvy 
for  the  knd,  the  ofier  that  appears  to  have  been  made    „  ^^PP** 
and  renised^  and  the  finding  of  the  revising-barrister^         Besp. 
that,  '<if  let  upon  a  buUding-lease  for  ninety.nine  years, 
it  would  be  worth  an  annual  ground-rent  of  15/./^  shew 
that  this  land  is  of  the  dear  yearly  value  of  40^.  and 
^^vards^  and  entitles  the  owner  to  a  vote  within  the  8 
H.  6,  c.  7. 

Haule,  J.     I  think  it  is  dear,  upon  the  facts  stated  ~ 
in  this  case,  that  the  appellant  is  entitled  to  a  vote  in 
veqpect  of  being  a  freeholder  who  iray  if  he  will  expend 
^<  a  year  and  above  out  of  his  freehold.     It  appears, 
that,  in  July,  1863,  he  became  the  purchaser  of  the  land 
^  question  at  the  price  of  150/. ;  that  it  is   eligibly 
^ted  and  adapted  for  building  purposes,  for  which  it 
vas  purchased  and  is  intended ;   that,  if  let  upon  a 
building-lease, — that  is,  if  applied  to  the  purpose  for 
^ch  it  was  purchased  and  is  intended, — ^it  would  be 
worth  151.  a. year ;  and  that  the  appellant  has  actually 
^Tcd  a  boni  fide  oflfer  of  15/.  a  year  for  it,  but  re- 
'^  it  as  insuffident.     Can  anybody  doubt,  then,  that 
the  land  is  wortib  more  than  40^.  a  year?     That  the 
^Ppdlsnt  might  so  dispose  of  the  land  as  to  render  it 
^  ?ahiable,  or  wholly  unproductive,  there  can  be  no 
^bt:  but,  if  that  were  sufficient  to  deprive  him  of  his 
^>  it  would  foUow  that  a  man  who  had  an  estate 
worth  10,000/.  a  year,  might  equally  lose  his  vote  by  so 
dealing  with  the  land  as  to  acquire  no  profit  from  it. 
The  revising-barrister  seems  to  have  thought,  that^  if 
the  appellant  had  the  power  to  let  the  land  to  a  tenant 
from  year  to  year,  or  upon  an  ordinary  occupation  lease, 
at  a  rent  amounting  to  40^.  a  year,  the  estate  would  be 
sufficient  to  confer  a  vote :  but  that  it  would  be  other- 
wise where  that  is  to  be  done  by  a  building-lease.     I  see 
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1854.        no  ground  for  the  distinction.    True^  you  cannot  let 

A8TBUBT       ^*^^  ®^  ^  building-lease  until  you  have  found  some  one 

App.»         willing  to  be  lessee.    It  is  equally  true^  that,  until  you 

Bop.    '    find  a  tenant^  you  cannot  create  a  tenancy  from  year  to 

year.  I  therefore  think  there  is  no  reason^  upon  the  facts 

found  in  this  case^  for  depriving  the  appellant  of  the 

right  of  suffirage  in  respect  of  this  property^  which  is 

sufficient  in  point  of  value  to  satisfy  the  language  as  well 

as  the  spirit  of  the  statute  8  H.  6^  c.  7. 

Williams^  J.  I  am  of  the  same  opinion.  The  fal- 
lacy of  Mr.  Comer's  argument  seems  to  me  to  consist 
in  his  supposing,  that^  by  allowing  this  claim,  we  shall 
be  assessing  the  land  in  question  at  its  future  improved 
value.  That,  however,  is  not  so.  We  cannot,  con- 
sistently with  the  facts  found  by  the  revising-barrister, 
come  to  any  other  conclusion  than  that  the  present 
value  of  the  land  far  exceeds  40#.  per  annum. 

Crowdeb,  J.  I  also  think  that  the  facts  stated  by 
the  revising-barrister  shew  conclusively  that  this  plot  of 
land  is  worth  more  than  40^.  a  year.  The  purpose  for 
which  the  owner  may  use  it  is  wholly  immaterial.  The 
question  is,  what  is  its  value.  Our  judgment  proceeds^* 
not  on  the  assumption  of  any  speculative  or  prospective 
value,  but  upon  the  value  clearly  and  unequivocally 
stated  in  the  case.     The  appeal  must  be  allowed. 

Appeal  allowed,  with  costs. 
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Tn  JUD0S8  WHO  USUALLY  BAT  IS  BANCO  IN  THIS  TEBM,  WEBE, — 

JniTig,  C.  J.,  Maule,  J.,  Williams,  J.,  and  Cbowdeb,  J. 


MEMORANDA. 


On  the  first  day  of  this  term,  Peter  Erie,  Esq.,  of  the 

Middle  Temple,  and  Edmund  Beckett  Denison,  Esq.,  of 

Imooln's  Inn,  who  had  in  the  course  of  the  last  vacation 

ken  appointed  Her  Majesty's  Counsel  learned  in  the 

law,  took  their  seats  within  the  Bar. 

On  the  same  day,  Thomas  Phinn,  Esq.,  and  Robert 

Porrett  Collier,  Esq.,  both  of  the  Inner  Temple,  who 

liad  respectively  received  patents  of  precedence, — the 

former  to  take  rank  next  after  Peter  Erie,  Esq.,  the 

latter  to  take  rank  next  after  Edmund  Beckett  Denison, 

Esq., — also  took  their  seats  within  the  Bar  accordingly^ 
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-,     «  Black  v.  Gbeen. 

By  the  11th  A  N  original  writ  of  summons  was  issued  on  the  23rd  of 
the*  Ooiraion  August,  1851,  and  was  duly  k^t  in  force  by  lenewab  in 
Law  Procedure  February  and  August,  1852.  The  Common  Law  Procedure 

Acty  15  &  16 

Vict.  c.  76,  the  Act,  1852, — 15  k  16  Vict.  c.  76, — came  mto  operation 
sSL'^de'f  on  the  24th  of  October,  1852.  On  the  11th  of  Novem- 
dared  to  be  in    bej.  following,  the  writ  in  this  action  was  renewed  imder 

force  only  "for  ,  ,   "  ,  , 

six  months  the  provisions  of  that  act, — ss.  11,  12 :  and  it  was  again 
of  the  date  ^  ^^^7  renewed  on  the  5th  of  May  and  8rd  of  November, 
thajBof,fi».        1853,  and  on /Ael^/^j/Jfoy,  1854. 

eluding  the  day  '  ir  a* 

of  tuck  date  f*        On  the  \st  of  November,  1854,  the  plaintiff's  attorney 

but  it  is  enact-  t    j     ^  . i  a*       ±.  ±:\.  *±.  j» 

ed,  that,  if  any  opphcd  at  the  proper  office  to  renew  the  wnt,  according 
defendant  ^  ^^  provision  contained  in  the  11th  section  of  the 

therein  named  '^ 

may  not  have     Common  Law  Procedure  Act,  1852,  which  enacts  that 

been  served 

therewith,  the  ^^  HO  original  writ  of  summons  shall  be  in  force  for  more 

newe^^^^  than  six  months  from  the  day  of  the  date  thereof  include 

time  before i\A  ing  the  day  ofituch  date;  but,  if  any  defendant  therein 

six  months  named  may  not  have  been  served  therewith,  the  original 

'ofnJh^r^^  or  Concurrent  (s.  9)  writ  of  summons  may  be  renewed  at 

newaZ,  and  so  any  time  before  its  expiration,  for  six  months  from  the 

from  time  to_^  »"ii»  •  •»• 

time  during  the  date  of  such  renewal,  and  so  from  time  to  time  dtning 
^'^^V  ^^  currency  of  the  renewed  writ,  by  being  marked  with 
by  being  sealed  a  seal  bearing  the  date  of  the  day,  month,  and  year  of 

with  a  seal  to  , 

be  provided  for  such  renewal,  such  seal  to  be  provided  and  kept  tor  that 

^  P^'  purpose  at  the  offices  of  the  masters  of  the  said  superior 

Quare,         courts,  and  to  be  impressed  upon  the  writ  by  the  proper 

wnetner  cue  ^^  /»   •  •  «  « 

six  months  for    officer  of  the  court  out  of  which  such  writ  issued,  upon 

which  the  re- 
newed writ  un- 
der tliis  section  is  to  be  available,  are  to  be  reckoned  indusivelj  or  exdoiivdy  of  tb«  dill* 
of  the  renewal  ? 

The  ofScer,  assimiing  the  former  to  be  the  proper  construction  of  the  statute,  haviiig 
declined  to  seal  a  writ  which  upon  that  assumption  was  tendered  a  day  too  lat«,— tlM 
Court,  without  expressing  any  opinion  as  to  whether  or  not  he  had  rightly  constraed  the 
act^  directed  him  to  seal  the  writ  nunc  pro  tunc. 
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delJTery  to  him  by  the  plaintifp  or  his  attorney  of  a 
precipe  in  such  form  as  has  heretofore  been  required  to 
be  delivered  upon  the  obtaining  of  an  alias  writ ;  and  a 
writ  of  summons  so  renewed  shaU  remain  in  force  and 
be  arailable  to  prevent  the  operation  of  any  statute 
wbereby  the  time  for  the  commencement  of  the  action 
my  be  limited^  and  for  all  other  purposes^  from  the 
date  of  the  issuing  of  the  original  writ  of  summons/'  (a) 
The  officer  refused  to  seal  the  writ^  conceiving  that 
the  six  months  from  the  date  of  the  last  renewal  expired 
on  the  80th  of  October.  Application  was  thereupon 
nuide  to  Cresswell^  J.^  at  Chambers^  to  direct  the  officer 
to  affix  the  seal;  but^  the  point  being  a  new  one^  his 
lordship  referred  the  matter  to  the  court. 

WUks,  accordingly^  on  the  first  day  of  this  term, 
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1854. 

Black 

o. 
Obsxit. 


(tt)  The  12th  section  enacts, 

*H  "where  any  writ  of  sum- 

iB^  in  any  such  action  shall 

w  been  issued  before,  and 

■Wbein  force  at,  the  com- 

''QKement  of  this  act,  such 

lit  maj,  at  any  time  before 

^  expiration  thereof,  be  re- 

■Wed  under  the  proviaions  of, 

^  in  tiie  manner  directed  by, 

*"»aet;  and,  where  any  writ 

''■Qfld  in  continuation  of  a  pre- 

*&g  writ,  according  to  the 

PwHoons  of  the  2  W.  4,  c.  39, 

■U  be  IB  force  and  unexpired, 

or  where  one  month  next  after 

^  ezpirati(»i   thereof   shall 

not  haye  elapsed  at  the  com- 

swBoement  of  this  act,  such 

Wfimiiiig  writ  may,  without 

hei^g  returned   non   est   in- 

Tentea,  or  entered  of  record 

aeeofding  to  the  provisiona  of 

Oie  said  aet  of  2  W.  4,  e.  39, 


be  filed  in  the  office  of  the 
court  within  one  month  next 
after  the  expiration  of  such 
writ,  or  within  twenty  days 
aft;cr  the  commencement  of 
this  act ;  and  the  original  writ 
of  aummcma  in  such  action  may 
thereupcm,  but  within  the  same 
period  of  one  month  next  after 
the  expiration  of  the  continuing 
writ,  or  within  twenty  daya 
after  the  commencement  of 
this  act,  be  renewed  under  the 
proviaions  of,  and  in  the  man- 
ner directed  by,  this  act ;  and 
erery  such  writ  shall  after  such 
renewal  have  the  same  dura- 
tion and  efiect  for  all  purposes, 
and  shall,  if  necessary,  be  sub- 
sequently renewed  in  the  same 
manner  as  if  it  had  originally 
issued  under  the  authority  of 
this  act." 
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1854.       moved  that  the  officer  might  be  directed  to  impose  the 


Black  ^^  ^^^^  P^  ^^^'  ^7  ^^^  11*^  section  of  the  15  & 
Gbibv  ^^  Vict.  c.  76,  the  original  writ  of  summons  is  declared 
to  be  in  force  only  ^^for  six  months  firom  the  day  of  the 
date  thereof,  including  the  day  of  such  date;"  but  it 
may  be  renewed,  at  any  time,  before  its  expiration^ 
"  for  six  months  from  the  date  of  such  renewal/'  by 
being  marked  with  a  seal  bearing  date  the  day,  monlih, 
and  year  of  such  renewal.  When  the  section  is 
dealing  with  the  renewal  of  the  original  Writ,  the  six 
months  are  declared  to  be  inclusire  of  the  day  of  the 
date  of  the  writ ;  but  those  words  are  not  repeated  in 
the  provision  for  the  renewal  of  a  second  or  subsequent 
writ :  and  the  general  rule  of  law  for  the  computation  of 
a  period  of  time,  unless  the  contrary  is  expressed,  is,  to 
reckon  it  exclxxsive  of  the  first  and  inclusive  of  the  last 
day.  [Jervis,  C.  J.  Does  it  not  by  the  re-sealing  be- 
come a  renewed  writ  ?  and,  is  not  its  vitality  as  such 
limited  as  before  to  six  months  ?]  That,  it  is  submitted, 
is  not  the  true  effect  of  the  language  the  legislature  has 
used.  [Jervis,  C.  J.  I  think  the  whole  is  overridden  by 
the  first  provision  in  the  section.  Maule,  J.  The  ori- 
ginal writ  is  to  be  in  force  for  six  months  firom  its  date, 
including  the  day  of  such  date, — that  is,  a  writ  issued  on 
the  1st  of  January  expires  on  the  80th  of  June.  The 
section  then  goes  on,  ''but,  if  any  defendant  named 
therein  may  not  have  been  served  therewith,  the  original 
or  concurrent  writ  of  summons  may  be  renewed,  at  any 
time  before  its  expiration,  for  six  months  from  the  date 
of  such  renewal,  and  so  from  time  to  time  during  the 
currency  of  the  renewed  writ.'^  Is  not  the  renewed 
writ  to  be  in  force  until  the  last  moment  of  the  30th  of 
December,  and  no  longer?]  There  is  nothing  in  the 
section  to  take  it  out  of  the  general  rule  of  computation. 
There  are  two  periods  of  six  months  mentioned :  one  is 
expressed  to  be  inclusive  of  the  day  of  the  date ;  the 
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Other  is  not.     ^Maule,  J.     I  should  infer  that  the  legis-       1854. 
latore  meant  that  the  two  periods  should  be  computed  in 


Qbsbn. 


Black 
the  same  way.]     They  have  not  said  so :    and^  at  all       ^  v. 

erents  the  question  is  open  to  argument^  and  the  officer 
of  the  court  should  not  be  permitted^  by  refusing  to 
stamp  the  writ,  to  bar  the  plaintiff's  right  for  ever.     A 
somewhat  similar,  though  infinitely  more  hopeless,  ques- 
txm  arose  in  Domes,  dem.,  Lottmdes,  ten.,  7  M.  &  G. 
762,8  Scott,  N.  R.  539,  where,  the  demandant  in  a  writ 
of  right  having  sued  out  a  new  writ  by  "journeys  ac- 
eoonts''  after  the  abatement  of  the   original  suit  by 
the  death  of  the  (sole)   tenant,    the  court  refused  to 
set  aside  the  writ  of  grand  cape,  the  return  thereto,  the 
ooont,  and  subsequent  proceedings,  though  they   ex- 
pressed a  strong  opinion  as  to  the  informality  thereof, — 
teeing  that  their  decision  against  the  demandant  would 
finally  determine  his  right,  without  any  power  of  appeal. 
And  Lord  Lyndhurst,  C,  had  previously, — see  7  Scott 
N.  R.  215, — refused  a  motion  to  quash  the  writ  itself; 
•ying,  "  I  strongly  incline  to  think  the  writ  cannot  be 
wstained ;  and,  if  it  were  necessary  to  decide  the  ques- 
tion on  this  motion,  I  should  so  determine.     But,  as  the 
fUntiff  would  in  that  case  be  without  remedy,  and 
wold  not  bring  the  subject  under  the  review  of  any  other 
^nbonal,  I  think  I  ought  not,  having  regard  to  the 
li^teie  of  the  question,  to  interfere  in  this  stage  of  the 
Pfooeedings,  but  leave  the  defendant  to  raise  the  objec- 
tion on  the  record  in  the  court  in  which  the  suit  is  now 
iefemUngJ^    The  same  reason,  it  is  submitted,   wiU 
induce  the  court  to  accede  to  this  application.     [Jervis, 
C.  J.    In  M'Kellar  v.  Reddie,  5  Scott,  N.  R.  192,  a 
phnies  writ  of  summons  issued  under  the  2  W.  4,  c. 
99,  B.  10,  in  continuation  of  a  pluries  writ,  on  the  8th 
of  January,  1842,  and  consequently  would  expire  on  the 
7 A  of  May ;  and  this  court  permitted  a  second  pluries 
iMued  to  continue  the  preceding  writ,  and  bearing  date 
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1854.. 


Black 

V. 

Qbibk. 


the  7th  of  June,  to  be  entered  of  reoord,  yaleat  quantum. 
And  the  same  course  was  adopted  in  a  sufaeequent  case 
of  Campbell  v.  Smart,  ante,  Vol.  V,  p.  196.] 

Cur.  adv.  vult. 


Jervis,  C.  J.,  now  said.  We  have  considered 
matter,  and  have  consulted  my  Brother  Cresswell ;  and 
we  think  we  could  not  determine  the  question  without 
hearing  the  other  side.  Under  these  circumstances,  we 
have  come  to  the  conclusion  that  the  better  course  will 
be  to  direct  the  officers  to  affix  the  stamp  upon  the  new 
writ  nunc  pro  tunc,  leaving  the  plaintiff  to  the  conse- 
quences if  it  should  turn  out  that  it  was  tendered  too 

late. 

Order  accordingly,  (a) 


(a)  Adopted  and  acted  upon  by  the  court  of  Queen's  Bench* 
in  Anonymous,  24  Law  Joum.  N.  S.,  Q.  B.  23. 


Nov.  20. 

A.  obtained 
judgment 
agiunst  B.  in  a 
county -conrt, 
and  issued  exe- 
cution.   C. 


Bloor  v.  Huston. 

X  HIS  was  a  special  case  stated  in  pursuance  of  the 
provisions  of  the  Common  Law  Procedure  Act,  1852. 

The  case  stated,  that  whereas  James  Bloor  had  sued 
Wilson  Huston,  and  the  said  James  Bloor  affirmed,  and 
^^e^^gh-  **^®  ^^^  Wilson  Huston  denied,  that  the  said  Wilson 
bailiff  took  out  Huston  was  indebted  to  the  said  James  Bloor  in  the 
summons,  and  sum  of  15/.,  or  that  he  was  otherwise  legally  liable  to 
di^tl^^s'*  pay  him  the  same ;  and  it  had  been  ordered  by  Maule,  J., 
aUowed,  and  c.  according  to  the  Common  Law  Procedure  Act,  1852, 

was  ordered  to 

pay  ihe  costs  of 

the  interpleader  proceedings.     The  high-bailiff  paid  the  amount  of  the  levy  into  ooiift» 

deducting  the  fees  and  expenses  incident  to  the  levy,  but  not  the  costs  of  the  interpleader, 

and  the  balance  was  paid  out  of  court  to  A. : — Held,  that  the  high-bailiff  could  not  muA- 

tain  an  action  against  A.  for  the  interpleader  costs. 

Whether  he  could  have  deducted  them  from  the  amount  of  the  levy,  under  the  above 
order,  qnctre  ? 
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that  the  said  question  between  the  parties  should  be        1854." 
decided  by  the  judgment  of  the  court  of  Common  Pleas,        ~ 
upon  the  following  special  case  stated  for  the  opinion  of  v. 


the  court  without  any  pleadings : — 

The  plaintiff,  the  said  James  Bloor,  is  the  high-bailiff 
of  the  ooimtj-court  of  Staffordshire  holden  at  Newcastle- 
mder-Lyne,  which  court  relatively  to  the  county-court 
of  Lancashire  holden  at  Liverpool,  is  a  foreign  court 
vithin  the  meaning  of  the  rules  of  practice  in  the  county- 
conrtB  hereinafter  referred  to. 

The  defendant  Wilson  Huston  was  plaintiff  in  a  suit 
Ivraght  by  him  against  one  John  Moran  in  the  said 
nxmty-oourt  of  Lancashire  holden  at  Liverpool,  and 
obtained  judgment  therein  against  the  said  John  Moran 
far  the  sum  of  16/.  15^.,  viz.  13/.  14^.  for  debt,  and 
8Lh.  for  costs,  on  the  11th  of  March,  1853. 

A  writ  of  fieri  facias  was  issued  on  this  judgment 
ID  due  form  of  law,  according  to  the  course  and  prac- 
tice of  the  county-courts,  on  the  17th  of  December, 
1853,  to  be  executed  upon  the  goods  and  chattels  of  the 
^  John  Moran  within  the  jurisdiction  of  the  said 
ooDnty-court  of  Staffordshire  holden  at  Newcastle- 
Di^Lyne,  being  a  foreign  court  as  aforesaid,  and 
VBder  which  writ  the  plaintiff  was  by  law  authorised  to 
hj  the  sum  of  18/.  3s.  6d.,  viz.  the  said  sum  of  16/. 
ISt.,  and  also  1/.  Ss.  6d.  for  the  costs  of  writ  of  fieri 
fattSy  and  paying  money  into  court,  making  together 
4e  nun  of  18/.  3«.  6d. 

By  virtue  of  this  writ,  the  plaintiff,  as  high-bailiff  of 

the  said  court,  on  the  19th  of  December,  1853,  seized 

Ofittain  goods  and  chattels  of  the  said  John  Moran,  which 

toe  on  the  same  day  claimed  by  one  Mary  Collins  to 

he  her  property.    And  thereupon  proceedings  were  had 

md  taken  by  the  plaintiff  before  the  judge  of  the  said 

ooort  in  due  form  of  law  according  to  the  course  and 

pnctioe  of  the  county-courts,  by  way  of  interpleader,  to 


Huston. 


HUBTOV. 
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1854.        decide  upon  thp  said  claim;  and  the  said  goods  a 
T  chattels  were  retained  by  the  now  plaintiff  in  his  poss 

V.  sion^  as  high-bailiff  as  aforesaid^  under  the  said  writ 

fieri  facias^  and  under  no  other  order  or  authority,  ui 
the  hearing  and  lUljudication  upon  the  said  interplead 
proceedings  and  sale  of  the  said  goods  and  chatteb 
aftermentioned. 

The  said  interpleader  proceeding  came  on  to  be  hea 
and  was  heard,  before  the  judge  of  the  said  ooun 
court,  on  the  24th  of  January,  1854;  and  thereui 
the  claim  of  the  said  Mary  Collins  was  dismissed,  s 
judgment  was  given  that  the  said  goods  and  chat* 
were  not  the  goods  and  chattels  of  the  said  Mary  Col] 
as  claimed,  and  that  the  costs  of  the  said  interplead 
proceeding,  amounting  to  the  sum  of  25/.  Os,  4i/.,  she 
forthwith  be  paid  by  the  said  Mary  Collins. 

The  said  sum  of  25/.  0^.  4c/.  for  costs  was  settled 
an  ex  parte  taxation,  by  the  proper  officer  of  the  c 
county-court,  and  was  and  is  made  up  as  follows,  ' 
10/.  Os.  4id,  for  the  costs  of  the  now  defendant,  ir 
spectively  of  the  costs  of  the  high-bailiff,  and  IbL  i 
high-bailiff^s  costs. 

On  the  determination  of  the  said  interpleader  proceei 
ing,  the  plaintiff,  as  high-bailiff,  in  due  form  of  law  so 
and  disposed  of  the  said  goods  and  chattels  under  ti 
said  writ  of  fieri  facias,  and  realised  the  sum  of  22/.  4s,  (k 
and,  after  deducting  therefrom  the  sum  of  2/.  7s.  6i/.,  I 
fees  for  executing  the  said  writ  of  fieri  facias,  and  i 
five  days^  possession,  due  in  respect  of  the  first  five  da} 
possession  of  the  said  goods  and  chattels,  and  1/.  13#.  ( 
for  the  broker's  charges  in  and  about  the  sale  of  t 
said  goods  and  chattels,  paid  the  balance,  amounting 
the  sum  of  18/.  Ss.  6d,,  to  the  clerk  of  the  said  count 
court  holden  at  Newcastle-under-Lyne ;  and  the  n< 
plaintiff,  as  such  high-bailiff,  made  out  a  return 
writing  of  the  amount  received,  and  stated  in  such  i 


MICHAELMAS   TERM^    18  VICTOllIA.  269 

torn  the  gross  amount  produced  by  such  levy,  the  par-        1854. 


v. 
Huston. 


ticulars  of  the  appraiser's  and  broker's  charges,  and  the        Bloob 

fees  allowed  for  keeping  possession  as  aforesaid  :  and  the 

clerk  of  the  county-court  holden  at  Newcastle-under- 

Lyne  certified  in  the  said  return  that  18/.  3s.  6d.  was 

the  amount  paid  into  court,  and  the  correctness  of  the 

^d  charges :  and  the  now  plaintiff,  as  such  high-bailiff, 

^hereupon  transmitted  such  return  to  the  high-bailiff  of 

tixe  said  county-court  holden  at  Liverpool,  who  delivered 

the  same  to  the  clerk  of  the  said  county-court  holden  at 

LiTerpool,  who  thereupon  paid  the  sum  of  18/.  3*.  6d,  to 

the  now  defendant. 

The  rules  of  practice  in  the  county-courts,  established 
*xi  pursuance  of  the  12  &  13  Vict.  c.  101,  have  now  the 
force  of  a  statute,  and  are  to  be  taken  to  form  part  of 
this  case,  so  far  as  the  same  are  applicable  thereto. 

The  question  for  the  opinion  of  this  court,  is,  whether 
the  foregoing  statement  discloses  a  right  of  action  by 
tbe  plaintiff  against  the  defendant  for  15/. 

K  the  court  shall  be  of  opinion  that  it  does,  then 

Judgment  in  this  action  is  to  be  entered  for  the  plain- 

**fi,  pursuant  to  the  Common  Law  Procedure  Act,  1852. 

'-^  not,  then  judgment  is  to  be  entered  for  the  de- 

'^^^ttdant. 

Milb,  for  the  plaintiff.     It  is  submitted  that  the  plain- 
^^Cm  an  action  in  the  county-court,  who  obtains  judg- 
^nt  and  issues  a  writ  of  fieri  facias,  the  execution  of 
'^ch  is  interrupted  by  interpleader  proceedings  which 
successfully  opposed  by  him,  is  responsible  to  the 
^igh-bailiff  for  the  costs  of  the  high-bailiff  of  and  inci- 
^^it  to  such  interpleader  proceedings,  and  that  the  high- 
^^iff  may  recover  the  same  by  action   against  him. 
*^  statute  of  28  Eliz.  c.  4,  impliedly  gives  the  sheriff  a 
^ght  to  fees ;  and  he  may  sue  for  them.     So,  here,  the 
87th  section  of  the  county -court  act  9  &  10  Vict.  c. 

TOL.  XV, — C.  B.  T 


270 


IN   THE    COMMON    FLEAS^ 


1854. 


Bloob 

V, 
IIUSTOK. 


95  {a),  gives  the  high-bailiff  a  right  to  fees;  and  there 
is  no  reason  why  he  should  not  in  like  manner  have  an 
action  for  them.  [MatUe,  J.  This  is  an  interpleader 
proceedings  at  the  instance  of  the  high-bailiff.]  Yes: 
and  the  proceedings  are  strictly  in  accordance  with  the 
rules  framed  pursuant  to  the  12  &  13  Vict.  c.  101^  which 
have  the  same  force  and  effect  as  if  enacted  by  authority 
of  parliament.  [  Williams,  J.  The  case  states  that  the 
costs  of  the  interpleader  proceeding  were  ordered  to  be 
paid  by  Mary  Collins.]  The  order  would,  of  course,  be 
drawn  up  in  the  usual  form.  Mary  Collins  would  be 
bound  to  pay  the  costs  to  the  execution-creditor.  ^Maule, 
J.  You  rely  on  the  148th  rule  ?]  Yes.  [Maule,  J.  That 
is  rather  curious.  The  order  is,  that  the  daimfoit  shall 
pay  to  the  high-bailiff  his  costs  of  the  interpleader  pro- 
ceeding. The  rule  says  that  the  costs  shall  be  deducted 
out  of  the  fund,  with  which  the  claimant  has  nothing  to 
do.  (&)]     The  high-bailiff's  costs  constitute  part  of  the 


(a)  Which  enacts  "that  there 
shall  he  payable  on  every  pro- 
ceeding in  the  courts  holden 
under  this  act,  to  the  judges, 
clerks,  and  high-bailiffs  of  the 
several  courts,  such  fees  as  are 
set  down  in  the  schedule  mark- 
ed (D)  to  this  act  annexed,  or 
which  shall  be  set  down  in  any 
schedule  of  fees  reduced  or 
altered  under  the  power  herein- 
after contained  for  that  pur- 
pose, and  none  other ;  and  the 
fees  on  every  proceeding  shaU 
be  paid,  in  the  first  instance, 
by  the  plaintiff  or  party  on 
whose  behalf  such  proceeding 
is  to  be  had,  on  or  before  such 
proceeding,  and,  in  default  of 
payment  thereof,  shall  be  en- 
forced,  by   the  order  of  the 


judge,  by  such  ways  and  means 
as  any  debt  or  danuige  ordered 
to  be  paid  by  the  court  can  be 
recovered :  and  the  fees  upon 
executions  shall  be  paid  into 
court  at  the  time  of  the  issue 
of  the  warrant  of  execution* 
and  shall  be  paid  by  the  clerk 
of  the  court  to  the  bailiff,  upon 
the  return  of  the  warrant  of 
execution,  and  not  before." 

(b)  The  148th  rule  provides, 
that,  "  where  the  claim  to  any 
goods  or  chattels  taken  in  exe- 
cution, or  the  proceeds  or  value 
thereof,  shall  be  dismissed,  the 
costs  of  the  bailiff  shall  be  re- 
tained by  him  out  of  the  amount 
levied,  unless  the  judge  shall 
othen^'ise  order." 
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costs  of  the  execution-creditor.     The  order  is  in   this        1854. 
general  form,  to  save  the  necessity  of  two  orders  as  to  ~ 


inst  whom  such  process  has  issued^  it  sliall  be  law- 

for  the  clerk  of  the  courts  upon  application  of  the 

oer  charged  with  the  execution  of  such  process^  as 

^^  before  as  after  any  action  brought  against  such 

r,  to  issue  a  summons  calling  before  the  said  court 

well  the  party  issuing  such  process  as  the  party 

iog  such  claim ;    and  thereupon  any  action  which 

**^5ill  have    been    brought  in  any  of   Her  Majesty^s 

^'^  jerior  courts  of  record,  or  in  any  local  or  inferior 

^^^^urt,  in  respect  of  such  claim,  shall  be  stayed,  and  the 

^^ifft  in  which  such  action  shall  have  been  brought,  or 

^^y  judge  thereof,  on  proof  of  the  issue  of  such  summons, 

^  that  the  goods  and  chattels  were  so  taken  in  execu- 

^,  may  order  the  party  bringing  such  action  to  pay 

tile  costs  of  all  proceedings  had  upon  such  action  after 

15^  I       the  issue  of  such  summons  out  of  the  county-court ;  and 

^h  judge  of  the  county-court  shall  adjudicate  upon  such 

t2 


IIUBTON. 


Bloob 

the  costs.     \_Maule,  J.     There  are  three  parties  to  an      ^  v 

interpleader    proceeding, — the   execution-creditor,    the 

^^Umant,  and  the  sheriff  or  high-bailiff:  if  the  claimant 

^  to  establish  his  claim,  he  ought  to  be  made  to  pay 

Ae  costs  of  the  high-bailiff  (or  the  sheriff,  as  the  case 

''^^y  be,)  and  the  execution-creditor.]     The  fact  of  the 

^^h-hailiff  being  allowed  to  deduct  his  costs  from  the 

P^X)ceeds,  shews  that  he  has  a  claim  against  the  execu- 

^oii-creditor.     [Maule^  J.     The   14f8th   rule  proceeds 

^Pon  the  assumption  that  the  high-bailiff  has  succeeded 

^!&^t  a  wrongful  claimant.     Jervis,  C.  J.     The  118th 

*^^on  of  the  9  &  10  Vict.  c.  95,  seems  to  make  it  con- 

^^tent.    It  enacts,  "  that,  if  any  claim  shall  be  made  to 

in  respect  of  any  goods  or  chattels  taken  in  execution 

der  the  process  of  any  court  holdcn  under  this  act,  or 

respect  of  the  proceeds  or  value  thereof,  by  any  land- 

'•^-'  for  rent,  or  by  any  person  not  being  the  party 
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claim,  and  make  such  order  between  the  parties  in  respect 
tliereofy  and  of  the  costs  of  the  proceedings,  as  to  him 
shall  seem  fit,  and  such  order  shall  be  enforced  in  like 
manner  as  any  order  made  in  any  suit  brought  in  such 
court"  The  high-bailiff  would  not  as  a  matter  of  course 
have  costs  if  no  order  were  made.]  The  whole  pro- 
ceeding as  to  costs  would  be  in  abeyance,  till  the 
order  was  made.  \Maule,  J.  Suppose  it  appears 
that  there  is  collusion  between  the  high -bailiff  and 
the  claimant,  the  high-bailiff  may  be  ordered  to  pay 
costs,  as  the  sheriflF  in  an  ordinary  case  of  interpleader 
would  be.]  The  145th  and  146th  rules  throw  some 
light  upon  the  matter,  (a)     The  statute  and  the  rules 


(a)  The  145th  rule  provides, 
that,  where  any  claim  is  made 
to  or  in  respect  of  any  goods 
or  chattels  taken  in  execution 
under  the  process  of  any 
county -court,  or  in  respect  of 
the  proceeds  or  value  thereof, 
by  any  landlord,  for  rent,  or 
by  any  person  not  being  the 
party  against  whom  such  pro- 
cess has  issued,  and  summonses 
have  been  issued  on  the  ap- 
plication of  the  officer  charged 
with  the  execution  of  such  pro- 
cess, such  summonses  may  be 
served  in  such  time  and  mode 
as  hereinbefore  directed  for  a 
summons  to  appear  to  a  plaint, 
and  the  claimant  shall  be  deem- 
ed the  plaintiff,  and  the  exe- 
cution-creditor the  defendant ; 
and  the  claimant  shaU,  five 
clear  days  before  the  day  on 
which  the  siunmonses  are  re- 
tuinable,  deHver  to  the  said 
officer,  or  leave  at  the  office  of 
the  clerk  of  the  court,  a  par- 
ticular of  any  goods  or  chattels 
alleged  to  be  the  property  of 
the  claimant,  and  the  grounds 


of  his  claim,  or,  in  case  of  a 
claim  for  rent,  of  the  amount 
thereof,  and  for  what  period* 
and  in  respect  of  what  pre- 
mises, the  same  is  claimed  to 
be  due,  and  the  name  and  de* 
scription  and  address  of  the 
claimant  shall  be  fully  set  forth 
in  such  particular,  and  any 
money  paid  into  court  under 
the  execution  shall  be  retained 
by  the  clerk  until  the  claim 
shall  have  been  adjudicated 
upon :  Frovid  ed ,  that,  by  con- 
sent, an  interpleader  claim  may 
be  tried,  although  the  above  role 
has  not  been  complied  with." 

The  14^th  rule  provides  that 
'*  interpleader  sununonses  may 
be  issued  by  the  derk,  on  the 
application  of  the  bailiff,  with- 
out leave  of  the  court." 

And  the  147th  rule  provides 
that  "  interpleader  summonsefl 
shall  be  issued  from  the  courts 
of  the  district  in  which  the  lewy 
was  made,  and  the  execution- 
creditor  and  claimant  may  ba 
summoned  to  such  court,  with- 
out leave  of  such  court." 
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draw  a  manifest  distinction  between  the    ordinary  costs 

of    He  suit,    and    costs  of    interpleader    proceedings 

WTiere  costs  are  ordered  to  be  paid  by  one  party  to  the 

otixer,  the  high-bailiff  ^s  fees  form  part  of  the  costs  which 

^re  80  ordered  to  be  paid.     The  execution-creditor  and 

tlie  claimant  are  the  only  persons  before  the  court,  as 

'^^^^reen  whom  costs  could  be  ordered.      The  33rd  sec- 

^*oxi  provides  that  ''the  high -bailiffs  shall  be  entitled  to 

^'■*^^<^eive  all  fees  and  sums  of  money  allowed  by  this  act  in 

name  of  fees  payable  to  the  bailiff;"  and  s.  37  regu- 

the  amount  of  the  fees  to  be  taken,  and  directs  that 

^  "table  shall  be  put  up  in  some  conspicuous  place  in  the 

^^^^^rt-house  and  in  the  clerk's  office :  and  s.  117  imposes 

P^^alties  upon  the  officers  for  wilfully  and  coiruptly  ex- 

?^^ing  fees  other  than  those  allowed.      [Mauk,  J.    The 

^^^^^^ts  in  question  are  not  "  fees  "  at  all.     No  doubt,  the 

^^^^nty-court judge  had  power  to  order  the  high-bailiff's 

^^^^^ta  to  be  paid  :  he  has  ordered  them  to  be  paid,  not 

^y  the  plaintiff  in  the  suit,  but  by  Mary  Collins,  the 

^l^mant  ]     The  139th  rule  gives  authority  to  deduct 

^  appraiser's  and  broker's  costs,  (a)     The  interpleader 
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(a)  "Where,  by  virtue   of 

*^y  pTooess  issued  into  a  fo- 

*^^^€a  district,  any  money  shall 

^▼e  been    received    by    the 

'^•^liff  of  the  foreijjrn  court,  such 

^^•iliff  shall,    within    twenty- 

*ourlx(jnp9  from  the  receiving 

^^  tuch  money  pay  over  the 

••""■^e  to  the  clerk  of  the  foreign 

^^^  and  shall  make  a  return 

^  writiDg  of  the  amount  re- 

^▼ed;  and,  in  the  case  of  alevy 

^^kg  been  made,  the  bailiff 

^  state  in  the  return  the 

P^  amount  produced  by  such 

^.  the  particulars  of  the  ap- 

pniier*s  and  broker's  charges, 

ud  the  fees  allowed  for  keep- 


ing possession,  and  pay  over 
to  the  clerk  of  the  foreign  court 
the  amount  levied,  less  such 
charges  and  fees,  and  the  clerk 
of  the  foreign  court  shall  certify 
in  the  said  return  the  amount 
paid  into  court,  and  the  correct- 
ness of  the  said  charges,  and  in 
all  the  above  cases  shall  ac- 
count for  and  pay  over  such 
amount  to  the  treasurer  of  his 
court,  at  the  time  of  making 
his  monthly  return  of  fees  to 
such  treasurer,  or  at  such  time 
as  the  treasurer  shall  require  ; 
and  the  higli -bailiff  shall  there- 
upon transmit  such  return  to 
the  high-bailiff  of  the  homo 
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proceedings  being  for  the  benefit  of  the  defendant^  the 
costs  ought  to  be  borne  by  him.  [Williams,  J.  I  do 
not  perceive  that  any  duty  in  respect  of  these  costs  is 
thrown  upon  the  present  defendant.] 


Mellish,  for  the  defendant.  This  case  presents  two 
questions  for  the  determination  of  the  courts — first,  whe- 
ther the  defendant  is  liable  for  these  costs  at  all, — se- 
condly, if  liable  at  all,  whether  the  high-bailiJQF  has  a  re- 
medy by  action.  Interpleader  proceedings  in  the  county- 
court  are  regulated  by  the  118th  section  of  the  9  &  10 
Vict.  c.  95,  the  interpretation  of  which  presents  no 
difficulty.  The  judge  is  to  adjudicate  upon  the  claim, 
and  to  make  such  order  between  the  parties  in  respect 
thereof,  and  of  the  costs  of  the  proceedings^  as  to  him 
shall  seem  fit :  and  such  order  is  to  be  enforced  in  like 
manner  as  any  order  made  in  any  suit  brought  in  the 
county-court.  The  judge  may  order  that  the  costs 
be  paid  by  the  claimant  or  by  the  execution-creditor, 
or  he  may  decline  to  order  the  costs  of  the  high-bailiff 
to  be  paid  at  all.  The  high-bailiff  can  have  no  costs, 
unless  ordered  by  the  judge  :  and,  if  costs  are  ordered, 
they  can  only  be  enforced  under  the  order;  no  action  is 
maintainable  for  them.  Reliance  is  placed,  on  the  other 
side,  upon  the  148th  rule.  But,  how  can  that  rule  give  the 
high-bailiff  a  right  of  action  against  the  plaintiff?     The 


court,  as  directed  by  the  104th 
section  of  the  9  &  10  Yict. 
c.  95,  and  such  latter  bailiff 
shall,  within  twenty-four  hours 
from  the  receipt  of  such  return, 
deliver  the  same  to  the  clerk 
of  his  court,  who  shall  there- 
upon  pay  out  of  any  money  in 
his  hands,  to  the  plaintiff  in  the 
cause,  the  amount  certified  in 
such  return  to  have  been  re- 


ceived by  the  clerk  of  the 
foreign  court  as  the  proceeds  of 
the  execution,  and  shall  enter 
in  a  book  the  amount  so  certi- 
fied, in  the  form  given  in  the 
schedule ;  and  the  derk  of  the 
home  court  shall  file  such  le* 
turn,  and  the  clerk  shall  be 
allowed  by  the  treasurer  of  his 
court,  at  his  audit,  the  amount 
so  paid." 


9. 
HUBTOH. 
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anthorify  given  to  the  judges  by  the  12  &  13  Vict.  c.  101,        1854. 

8,12, is,"  to  frame  such  general  rules  and  orders  as  to  them        bloob 

sball  seem  expedient  for  and  concerning  the  practice  and 

prooeedings  of  the  courts  holdcn  under  the  9  &  10  Vict. 

c.  95  J  and  for  the  execution  of  the  process  of  such  courts, 

and  in  relation  to  any  of  the  provisions  of  the  said  act  as 

to  "wliich  there  may  have  arisen  doubts  or  have  been 

ooaflicting  decisions  in  the  said  courts.^'     Suppose  the 

148tli  rule  had  in  terms  provided  that  the  high-bailiff 

might  recover  these  costs  by  an  action  in  the  court  of 

Common  Pleas :  the  answer  obviously  would  be,  that  the 

judges  had  no  authority  to  make  such  a  rule.     [He  was 

•topped  by  the  court.] 

Jbrvis,  C.  J.  Assuming  for  the  sake  of  argument, — 
^thout  offering  any  opinion  upon  it, — that  the  high- 
l*fliff  might  have  been  entitled  under  the  circumstances 
to  deduct  the  15/.  costs,  provided  he  had  made  his  claim 
^  the  proper  time,  I  am  of  opinion,  that,  having  paid  to 
"^  derk  of  the  Newcastle  county-court  the  whole 
*>noant  of  the  levy  after  deducting  only  his  fees  for  exe- 
cuting the  fieri  facias,  the  possession  money,  and  the 
"^Ws  charges  in  respect  of  the  sale  of  the  goods,  and 
having  allowed  it  to  be  transmitted  to  the  clerk  of  the 
^ttpool  county-court,  and  by  him  paid  over  to  the 
^ccntion-creditor,  he  has  no  right  to  bring  an  action 
■Pbst  him  for  the  expenses  of  the  interpleader  proceed- 
^<  Mr.  Mills  says  that  these  are  fees  due  to  the 
m-bailiff  by  virtue  of  the  statute,  and  therefore  an 
action  will  lie  for  them.  It  is  a  mistake,  however,  to 
^  these  "  fees :"  they  are  expenses  incurred  by  the 
Jugk-bailiff  in  the  prosecution  of  the  interpleader  pro- 
<*cding8.  On  that  simple  ground,  therefore,  viz.  that 
there  is  no  duty  cast  upon  the  execution-creditor  to  pay 
the  amount  of  these  expenses,  independently  of  the  order 
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Maule,  J.  I  am  of  the  same  opinion.  The  facta 
here  stated  do  not  present  anything  like  a  case  for  money 
had  and  received.  The  right  which  the  high-bailiff  at 
the  most  had^  was^  to  deduct  the  costs  of  the  interpleader 
proceeding  from  the  amount  of  the  levy^  under  the 
judge^s  order.  Instead^  however,  of  doing  that,  he  pays 
the  money  into  court,  and  allows  it  to  be  handed  over 
to  the  execution- creditor,  the  now  defendant.  That 
being  the  state  of  things,  I  do  not  see  how  the  present 
plaintiff  can  claim  the  amount  as  money  had  and  received 
to  his  use.  It  cannot  be  said  that  there  was  any  implied 
undertaking  on  the  part  of  the  now  defendant  to  pay  the 
costs  in  question,  or  any  equity  entitling  the  now  plain- 
tiff to  claim  them  from  him.  As  well  might  he  distrain 
for  it  as  rent,  as  call  it  fees :  it  is  no  more  recoverable  as 
fees  than  it  is  recoverable  as  rent,  or  interest  of  money. 
The  present  action  seems  to  me  to  be  a  desperate  shift 
by  some  chance  to  obtain  from  the  defendant  payment 
of  money  which,  if  ever  the  plaintiff  was  entitled  to  re- 
cover it,  he  has  allowed  the  opportunity  to  go  by.  I 
think  the  defendant  is  clearly  entitled  to  judgment. 

Williams,  J.  I  am  of  the  same  opinion.  Certainly, 
the  construction  of  the  county-court  rule  No.  148,  as 
applied  to  the  118th  section  of  the  9  &  10  Vict.  c.  95, 
is  somewhat  obscure.  It  may  be,  as  Mr.  Mills  suggests, 
that,  in  order  to  save  the  necessity  of  two  orders  as  to 
costs,  it  may  have  been  intended  that  there  should  be 
one  order  only,  in  general  terms,  and  that  the  bailiff 
shall  have  his  costs  of  the  interpleader  by  way  of  retainer 
out  of  the  sum  levied.  But  not  having  done  so,  the 
question  is,  whether  he  can  recover  the  amount  by  action. 
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I^  this  were  meant  to  be  an  action  for  money  had  and        1854. 
^Toceived,  all  the  circumstances  relied  on  to  shew  that  the        blooe 
money  in  question  was  money  had  and  received  by  the  *• 

defendant  to  the  use  of  the  plaintiff^  should  have  been 
It  is  not  stated  whether  the  plaintiff  paid  the 
over  under  a  mistake  of  fact  or  of  law.    I  cannot^ 
bre^  say  that  an  action  will  lie.     To  say  that  the 
in  question  are  "fees^'  within  the  meaning  of  the 
,  is  altogether  a  mistake. 


ROWDER^  J.     The  only  question  upon  this  case,  is, 

ler  the  facts  disclose  a  right  of  action  by  the  plain- 

t^ff    against  the  defendant.     I  think  they  do  not.     It  is 

'^'^'uecessary  to  decide  how  far  the  rule  referred  to  is 

applicable  to  such  a  state  of  things  as  existed  here.   But, 

assuming  that  the  high-bailiff  might  have  retained  these 

*^^^«t8  out  of  the  money  levied,  he  has  not  exercised  that 

P^wer.    He  has  paid  the  money  into  court,  and  allowed 

*t  to  be  paid  out  to  the  plaintiff  in  the  suit  in  the  county- 

^^urt.    If  he  is  now  entitled  to  claim  to  be  repaid,  pos- 

fiibly  he  may  have  a  remedy  by  applying  to  the  judge  of 

L  the  county-court.     But  it  does  not  follow  that  he  has 

I  ^y  right  of  action.     It  appears  to  me  that  he  has  no 

ft  Buch  right.     The  defendant,  therefore,  must  have  judg- 

K  ment. 

I  — 
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1854. 


Nov,  9. 

A  landlord, 
having  dis- 
trained for 
rent,  was  in- 
duced  to  with- 
draw the  dis- 
tress, by  the 
tenant's  assur- 
ance (which  was 
fiUse^that  a 
purticular  debt 
had  been  satis- 
fied.   The  cre- 
ditor having 
proceeded  to 
judgment  and 
execution,  the 
tenant's  goods 
were  seized  by 
the  sheriff: — 
Held,  that  the 
landlord  was 
entitled  to  a 
year's  rent, 
under  the  sta- 
tute 8  Anne, 
c.  14. 


WoLLASTON^  Appellant;  Staffobd^  Respondent. 

1  HIS  was  an  appeal  from  a  decision  of  the  judge  of  the 
Leicestershire  county-court.  The  following  case  was 
stated  by  the  judge : — 

The  plaintiff  (the  respondent)^  apprehending  proceed- 
ings against  his  tenant  (who  was  also  his  brother-in-law) 
on  the  part  of  a  creditor  named  Millican^  entered  a  dis- 
tress for  upwards  of  a  yearns  arrears  of  rent^  but  was  tfi- 
duced  to  withdraw  it^  on  the  tenant's  assurance  that 
Millican's  debt  was  settled^  and  payment  of  the  costs. 

Within  a  months  Millican,  having  obtained  judg- 
ment^ proceeded  to  execution. 

The  plaintiff  gave  notice  to  the  sheriff  to  retain  25/.^ 
for  a  year's  rent ;  but  the  sheriff  (the  defendant),  who 
was  indemnified,  refused  to  do  so,  on  the  ground  that 
the  landlord,  in  withdrawing  the  distress,  had  lost  his 
right, — which  was  the  question  in  the  case. 

T.  Bell,  for  the  appellant.  [Jervis,  C.  J.  The 
county-court  judge  has  no  right  to  save  points  for  us :  he 
should  decide  for  himself;  the  statute  13  &  14  Vict.  c.  61, 
s.  12,  giving  the  right  only  to  appeal  *'  from  some  de- 
cision or  determination  in  point  of  law.^'  Phipson  (who 
appeared  for  the  respondent).  The  judge,  in  point  of 
fact  did  decide  in  favour  of  the  plaintiff.  Mavie,  J. 
Let  us  hear  the  objection  to  that.  The  case  may  be 
considered  as  amended.]  The  right  of  distress  was 
under  the  circumstances  gone,  by  the  plaintiff's  volun- 
tarily abandoning  the  distress:  and,  inasmuch  as  he 
could  not  legally  have  entered  to  make  another  distress, 
the  plaintiff  ceased  to  be  entitled  to  the  protection  of 
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the   statute  8  Anne,  c.   14,   s.   1.     In  Bagge^   App.,        1854. 

^at^iy^  Eesp.,  8  Exch.  641,  half  a  year's  rent  being  due     wollastoiT 

^i    IB  arrear  fiom  a  tenant  who  had  previously  com-      „  -^PP-* 

Qitt^  an  act  of  bankruptcy,  the  landlord  put  in  a  dis-         Besp. 

^^^^^^  and  was  about  to  proceed  with  the  sale  of  the 

SToods  seized,  when,  in  consequence  of  a  notice  from  a 

^^i^'ccliior  of  the  tenant,  stating  that  he  was  taking  pro- 

^^^^dxngs  in  bankruptcy  against  the  tenant,  and  that  he 

ther-eby  warned  the  landlord  not  to  sell,  and  threatened 

^    Ixold  him  accountable  if  he  did,  the  landlord  with- 

^^^^^mr  the  distress  without  obtaining  payment  of  his  rent. 

^^  '^lat  time,  no  assignee  had  been  appointed ;  but  the 

^n«i.^t  was  afterwards  declared  bankrupt,  and  the  credi- 

^^^   ^^ho  gave  the  above  notice  was  made  assignee.    The 

^^^^cllord  subsequently  distrained  a  second  time  for  the 

*^**^^  rent,  but  the  goods  were  sold  under  the  direction 

^^    ^lie  assignee,  and  the  proceeds  of  the  sale  were  paid 

^^"^^    to  him.    It  was  held,  that,  as  the  landlord  had 

*^^^*xdoned    the  first    distress  without    any  sufficient 

e^c^ixse  for  so  doing,  the  second  distress  was  illegal,  and 

f^^"^  he  could  not  maintain  an  action  against  the  as- 

to  recover  the  proceeds  of  the  goods.    Parke,  B., 

^^vering  judgment,  said:  '^ There  is  nothing  more 

^^^«k]r  than  this,  that  a  person  cannot  distrain  twice  for  the 

^^^**^^  rent ;  for,  if  he  has  had  an  opportunity  of  levying 

'^^    amount  of  the  first  distress,  it  is  vexatious  in  him  to 

^^^7"  the  second,  unless  there  be  some  legal  ground  for  his 

^^^^X^ting  such  a  course,  as,  for  example,  in  the  instance 

put;    \j  Lord  Mansfield,  C.  J.,  in  Hutchins  v.  Chambers, 

^'^irr.  579-    If  there  has  been  some  mistake  as  to  the 

^^^=^e  of  the  goods,  and  the  landlord  fairly  supposed  the 

^'^^ess  to  be  of  the  proper  value  at  the  time  of  levying 

^^    ^first  distress,  and  he  afterwards  finds  it  to  be  insuf- 

ftcXi^^^^  he  may  then  distrain  for  the  remainder ;  or,  if 

^^   tenant  has  done  anything  equivalent  to  saying  '  for- 

^^^^  to  diBtraiu  now,  and  postpone  your  distress  to  some 
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1854.        other  time/  in  such  cases^  the  landlord  may  distrain  a 

WojjjLBTov     s^coi^d  time.     But,  if  there  is  a  fair  opportunity,  and 

^  App.,         there  is  no  lawful  or  legal  excuse  why  he  should  not 

Stafford,  °  "^ 

Resp.  work  out  the  payment  of  the  rent  by  means  of  the  first 
distress,  his  duty  is  to  work  it  out  by  the  first  distress^ 
and  he  cannot  distrain  again.  The  question,  therefore, 
in  this  case  comes  simply  to  this,  whether  the  notice 
that  was  given  by  the  respondent  (who  was  merely  the 
petitioniug-creditor,  and  had  no  other  interest  whateyer 
in  the  property)  to  the  landlord,  to  desist  from  selling 
on  the  first  distress,  was  a  good  cause  or  excuse  for  his 
abstaining  £rom  exercising  the  power  of  distress.  We 
are  all  of  opinion  that  it  was  not,  and  that  it  was  a  mere 
idle  threat,  which  he  might  and  indeed  ought  to  have 
disregarded.  It  cannot  be  said  that  the  first  distress  was 
abandoned  by  the  act  of  the  tenant,  for,  at  the  time  the 
respondent  gave  the  notice,  he  had  no  interest  whatever 
in  the  subject-matter,  since  at  that  time  he  had  not  been 
appointed  assignee.  We  consider  the  notice  as  a  mere 
idle  threat  from  a  stranger,  who  had  no  right  to  inter- 
fere with  the  distress,  and  that  the  landlord  ought  to 
have  proceeded  with  that  distress.^'  The  only  distinc- 
tion between  that  case  and  the  present,  is,  that  there  the 
abandonment  of  the  first  distress  was  voluntary,  upon  a 
statement  made  by  a  stranger.  [Jervis,  C.  J.  The 
case  states  that  the  respondent  was  induced  to  withdraw 
the  distress,  on  the  tenant's  assurance  that  Millican's 
debt  was  settled.  What  do  you  understand  by  "in- 
duce ?  *']  "  To  induce,^'  means,  ''  to  introduce,"  '•  to 
bring  into  view,''  according  to  Johnson.  [Jervw,  C.  J. 
That  cannot  be  the  meaning  here ;  for,  the  tenant  kqpt 
the  facts  out  of  view,  and  falsely  told  the  landlord  that 
Millican's  debt  was  settled.  It  means  rather  "  to  influ- 
ence," ''  to  persuade."]  To  make  the  second  distress 
lawful,  it  should  appear  that  the  first  was  withdrawn  at 
the  request  of  the  tenant.     [Jlfau/e,  J.     Of  that  there  is 
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^0  doubt.    And  I  think  it  is  equally  clear  that  the  dis- 
tress here  was  withdrawn  at  the  tenant's  request.] 

ipson,  contr^^  was  not  called  upon,  (a) 

uns,  C.  J.  I  agree  with  my  Brother  Maule  that 
statement  of  the  case  leaves  it  free  from  doubt  that 
first  distress  was  withdrawn  by  the  landlord  at  the 
5^0. est  of  the  tenant,  and  therefore  the  county-court 
^^®e  properly  decided  in  favour  of  the  plaintiff.  The 
^dgraent  must,  therefore,  be  affirmed,  with  costs. 
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1854. 

WOLLASTON, 

A  pp., 

Staffobd, 

Keep. 


c  rest  of  the  court  concurring, 

Judgment  affirmed,  with  costs. 


'*»)  The  points  intended  for 
*^KUx)aent  on  the  part  of  the 
'^•pondent,  were, — 

That,  by  the  8  Anno,  c.  14, 

'  "■'»  the  sheriff  was  bound  to 

'^y    the    Isndlord    all     such 

^^>ney  as  was  due  for  rent  at 

^^*  time  of  the  seizure  under 

^■^^  execution,  not  exceeding 

That,  as  the  respondent  was 

educed  to  withdraw  the  dis- 

w«ii  upon  the  tenant's  assur- 

^ce  that  Millican's  debt  and 

^o«U  had  been  paid,  and  by 

^^cewary  inference  (upon  the 

^  itated  in  this  case),  at  the 

'B^ioett  of  the  tenant,  in  kind- 

MBj  to  him,  and  not  vexati- 

^J,  the  withdrawal  of  the 

^«b«S8  did  not  deprive    the 

mpondent  of  his  right  to  have 

paid  him  a  year's  rent  b j  the 

iheriff: 

That  the  rent  for  which  the 
^i<tre»was  entered  was  not. 


under  the  circumstances,  satis- 
fied by  such  entry  and  the 
subsequent  withdrawal,  and 
consequently  the  rent  was  still 
due  at  the  time  the  sheriff 
seized,  and,  being  due,  the  re- 
spondent was  entitled  to  claim 
it  under  the  statute  : 

That  the  conduct  of  the 
tenant  was  a  fraud  on  the  res- 
pondent, and  the  respondent 
being  entirely  induced  by  such 
fraud  to  withdraw  the  distress, 
he  could  not  be  prejudiced  by 
such  withdrawal  so  induced, 
and  he  was  entitled  to  claim 
the  year's  rent : 

And  that  a  mere  seizure  un- 
der a  distress,  and  subsequent 
abandonment  without  sale,  was 
no  satisfaction  of  rent,  and 
therefore  the  rent  was  still 
due  at  the  time  of  the  taking 
by  the  sheriff,  and  the  respon- 
dent was  entitled  to  a  year's 
rent. 
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^^    ^  Levebson  V,  Shaw. 

The  15  &  16  1  HIS  was  an  action  upon  an  attomey^s  bill.     Plea 

Vict.  c.  64, 8.  1,  .    J  1  X  J 

provides  that  a  never  mdebted. 

S^chLSto  ^*  ^^  *^^'>  ^^*^^  ZcrnA,  C.  J.,  at  the  sittings  at 

be  paid  to  at-  Guildhall  after  the  last  term,  it  appeared  that  the  plain- 

connty-coxirts,  tiflF  claimed  24/.,  5/.  of  which  was  for  costs  incurred  in 

Mred/and^sub-  conducting  a  suit  in  a  county-court,  in  which  the  now  de- 

mitted  for  the  fendant  had  recovered  a  sum  of  8/.  18*.  A  verdict  having 

approval  of  cer- 
tain of  the  been  found  for  the  plaintiff  for  the  amount  claimed, 

judge8,andthat, 
"fi^om  and 

after  a  day  to  hashy  in  pursuance  of  leave  reserved,  now  moved  to 

be  named  by 

such  judges,"  reduce  the  verdict  to  19/.,  on  the  ground  that  the  costs 

low^hauTbe '  i^^curred  in  the  county-court  were  not  recoverable  unless 

in  force  in  taxed  and  allowed  by  the  clerk  of  the  court,  pursuant  to 

every  county-  •'                                                  ^ 

court.  The  act  the  statute  16  &  16  Vict.  c.  54,  s.  1.     {Jenjis,  C.  J.    It 

proviSTthS;  ^*  hardly  worth  while  to  move ;  for,  I  find  I  have  made 

l^*texS*bf*"  *  note,—'*  I  shall  certify,  if  necessary.'^     It  was  de- 

the  clerk  of  cided  in  this  court,  in  a  case  of  Ex  parte  KeiffJUey,  ant^ 

and  tSit  "no  ^ol*  ^X,  p.  838,  1  L.  M.  &  P.  804, — overruling  a  case 

attorney  ihaii  ^f  j^  ^^  CHpverton,  12  Q.  B.  687,-  that  the  91st  section 

have  a  right  *^            '                              ' 

to  recover  at  of  the  county-court  act,  9  &  10  Vict.  c.  95,  did  not  pre- 

^^n^Z"^  cl«de  an  attorney  from  recovering  from  his  dient  a  ie»- 

or  ohargee  not  go^able  remuneration  for  his  work  and  labour  done  cmi 

so  aUovoed  on 

taxation:*  of  court,  bcforc  the  institution  of  a  suit,  or  take  away 

done  by  an  at-  the  right  of  the  superior  courts  to  allow  on  taxation  a 

TOunty-oourt,  reasonable  remuneration  for  this  description  of  labour. 

and  an  action  And  that  construction  was  adopted  by  the  court  of 

brought  in  re-  ,                                                ^ 

spect  thereof,  Queen's  Bench,  in  a  subsequent  case  of  In  re  Toby,  12 

Wnc^^^'li'ny  ^'  ».  694,  1  L.  M.  &  P.  426.     But  now,  by  the  15  &  16 

scale  of  costs  vict.  c.  54,  s.  1,  it  is  enacted  "  that  it  shall  be  lawful  for 

under  the  above 

act : — Held, 

that  he  was  not  precluded  from  recovering  his  costs. 
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the  liord  Chancellor  from  time  to  time  to  appoint  five        1854. 
of  the  judges  of  the  courts  holdeu  under  an  act  of  the      Levebson 
9  &  10  Vict.  c.  95,  from  time  to  time  to  frame  a  scale  of        shaw. 
costs  and  charges  to  be  paid  to  attorneys  in  the  county- 
ccmrts,  to  be  allowed  as  between  attorney  and  client  and 
as  l>etween  party  and  party ;  and  such  scale  of  costs  and 
charges  as  shall  be  certified  to  the  Lord  Chancellor 
under  the  hands  of  the  judges  so  appointed  or  autho- 
rised^ or  any  three  of  them^  shall  be  submitted  by  the 
I'ord  Chancellor  to  three  or  more  of  the  judges  of  the 
wiperdor  courts  of  common  law  at  Westminster,  of  whom 
the  Chief  Justice  of  the  court  of  Queen's  Bench  or  Com- 
ittoxi  Pleas,  or  the  Chief  Baron  of  the  Exchequer,  shall 
^  one,  and  such  judges  of  the  superior  courts  may  ap- 
P'^ve  or  disallow  or  alter  or  amend  such  scale  of  costs 
<^d  charges,  and  the  scale  of  costs  and  charges  so  ap- 
P^^^ved,  altered,  or  amended  shall,  from  and  after  a  day 
^  l>e  named  by  such  last-mentioned  judges,  be  in  force 
^   every  county-court;  and  all  costs  between  party  and 
f^^iy  and  attorney  and  client  shall  be  taxed  by  the  clerk 
y  the  court ;  but  his  taxation  may  be  reviewed  by  the 
judge  upon  the  application  of  either  party ;  and  in  no 
^^*^e,  upon  the  taxation  of  the  costs  between  attorney 
^^d  olienty  shall  any  charges  be  allowed,  not  sanctioned 
^  the  aforesaid  scale,  unless  the  derk  is  satisfied  by 
^^^titig  under  the  hand  of  the  client  that  he  has  agreed 
^  pay  such  frurther  charges,  and  no  attorney  shall  have 
^^S^hi  to  recover  at  law  from  his  client  any  costs  or 
^^^*^ge$  not  so  allowed  on  taxation ;  and  the  judges  of 
^^  oonnty-courts  so  appointed  shall  possess  the  same 
P^^^ers  of  making  rules  for  regulating  the  practice  of  the 
^^^'^its,  and  of  settling  doubts  on  the  construction  of  any 
^^^  relating  to  county-courts,  as  were  conferred  on  the 
J^ges  to  be  appointed  by  the  Lord  Chancellor  for  that 
P^^n^ose  by  the  12  &  18  Vict.  c.  101,  unless  otherwise 
*P^ally  provided.'*     [Jervis,  C.  J.   No  such  scale  of 
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1854.        costs  and  charges  has  yet  been  allowed.    The  co 

LxvKE80N~   quence,  as  you  contend^  is,  that  no  costs  at  all  cai 

„  ^«  recovered !]     The  words  of  the  act  are  absolute  and 

Shaw. 

qualified, — ''  All  costs  between  party  and  party  anc 
torney  and  client  shall  be  taxed  by  the  derk  of 
court ;  and  no  attorney  shall  have  a  right  to  recovc 
law  from  his  client  any  costs  or  chaises  not  so  alio 
on  taxation.^'  Until  a  scale  is  made  and  allowed^ 
attorney  has  no  meana  of  getting  h«  costs. 

Maule,  J.  Before  the  passing  of  the  15  &  16  Vic 
54,  the  clerk  of  the  county-court  had  no  jurisdictio] 
tax  costs.  The  act  passes,  providing  that  a  scale  of  c 
and  charges  shall  be  prepared,  and  submitted  for 
approval  of  certain  of  the  judges,  and  that,  "from 
after  a  day  to  be  named  by  such  last-mentioned  jadg 
the  scale  so  allowed  shall  be  in  force  in  every  oou: 
court.  The  act  then  goes  on  to  provide,  that ''  all  c 
between  party  and  party  and  attorney  and  client  s 
be  taxed  by  the  clerk  of  the  court,''  and  that  "  no  at 
ney  shaU  have  a  right  to  recover  at  law  from  his  d 
any  costs  or  charges  not  so  allowed  on  taxation/' 
act  does  not  in  terms  take  away  any  jurisdiction  to 
which  previously  belonged  to  the  superior  courts 
merely  confers  upon  the  clerk  of  the  county-courl 
authority  to  tax  bills  for  business  in  his  court,  when 
scale  shaU  have  been  settled  and  allowed.  As  the 
stood  before,  there  was  an  appropriate  tribunal  for 
taxation  of  bills  for  business  done  in  the  county-ooi 
When  the  new  taxing  power  comes  into  existence, 
old  jurisdiction  will  cease :  but,  until  then,  it  rem 
untouched.  The  words  "from  and  after  a  day  tc 
named,''  override  the  whole. 

The  rest  of  the  court  concurring. 

Rule  reftisec 
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Wegener  v.  Smith.  jvoc  6. 

^  His  was  an  action  by  the  master  of  a  ship  called  the  The  acceptance 
^^tave  Adolphe^  against  the  defendant,  a  merchant  at  th^iiSw^^of 
^^derland,  for  demim^e.   Plea,  amon£»t  others,  never  ^^^  ^*P  ofind- 

j  j^^  '  -o  7  o  '  mg  whereby 

**^ebted.  the  goods  were 

The  cause  was  tried  before  Crowder,  J.,  at  the  last  order™  against 

^^izes  at  Durham.     The  plaintiflF  put  in  a  charterparty  ^S^^^(^^ 

^^^Mreen  one  Schreber,  a  merchant  at  Stettin,  and  him-  apd  other  con- 

^1^  for  the  hire  of  the  ship  for  a  voyage  to  Sunderland  charterparty," 

^^th  a  full  cargo  of  timber.     The  charterparty  provided  ^^^^ 

*^^t  the  cargo  should  be  brought  alongside  and  put  free  ^^'»c^  the  jury 
c^'fe^    __         11T         -I  1  /»Ti  nifty  iff^ply  €t 

**    board,  to  be  delivered  at  the  port  of  discharge  on  contract  on  his 

I^^y ment  of  a  certain  measurement  freight ;  and,  in  case  ^jJracJ^stipu- 
^^  detention,  the  captain  to  be  paid  5/.  for  every  prove-  ^*^  ^^^  \iyt\\e 

j^Vi     1         1  charterparty, 

«*Ole  lay-day.  not  withstand- 

The  bill  of  lading,  for  the  whole  cai^o,  which  was  a?th(ftinie  ^ 
^^dorsed  to  the  defendant,  made  the  c^oods  deliverable  re<«Jving  the 

^  '  o  goods  to  jiay 

^^  order  "against  payment  of  the  agreed  freight  and  the  demurrage. 
^^her  conditions  as  per  charterparty .'' 

The  defendant  received  the  timber  under  the  bill  of 

*^ding,  but  refused  to  pay  the  demurrage  claimed  by  the 

Pl^tiff^  alleging  that  he  was  not  liable  for  demurrage ; 

^^d  it  was  insisted,  on  his  behalf,  at  the  trial,  that  the 

^^on  was  not  maintainable,  that  the  master  could  not 

^^  and  that  the  defendant  as  assignee  of  the  bill  of 

^^ing  was  not  liable  for  demurrage,  in  the  absence  of  a 

^^Utract  on  his  part,  express  or  implied,  to  pay  it,  and 

*tat  there  was  no  evidence  to  go  to  the  jury  of  any  such 

^^plied  contract. 

On  the  other  hand,  it  was  insisted,  that  the  reference 
^  the  charterparty  in  the  bill  of  lading  incorporated 
Vol.  XV. — c.  B.  u  «. 
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1854.        costs  and  charges  has  yet  been  allowed.    The  con: 
ljgrKBaov~^  quence,  as  you  contend,  is,  that  no  costs  at  all  can 

«•  recovered  I]     The  words  of  the  act  are  absolute  and  i 

Shaw.  -^ 

qualified,—^'  All  costs  between  party  and  party  and 
torney  and  client  shall  be  taxed  by  the  clerk  of  ^ 
court ;  and  no  attorney  shall  have  a  right  to  recover 
law  from  his  client  any  costs  or  chaises  not  so  allow 
on  taxation.^'  Until  a  scale  is  made  and  allowed,  ti 
attorney  has  no  means  of  getting  his  costs. 

Maule,  J.  Before  the  passing  of  the  15  &  16  Vict. 
54,  the  derk  of  the  county-court  had  no  jurisdiction 
tax  costs.  The  act  passes,  providing  that  a  scale  of  ooc 
and  charges  shall  be  prepared,  and  submitted  for  tl 
approval  of  certain  of  the  judges,  and  that,  "  firom  ai 
after  a  day  to  be  named  by  such  last-mentioned  judgee 
the  scale  so  allowed  shall  be  in  force  in  every  count 
court.  The  act  then  goes  on  to  provide,  that ''  all  ooc 
between  party  and  party  and  attorney  and  client  sb 
be  taxed  by  the  clerk  of  the  court,^'  and  that  "  no  attc 
ney  shaU  have  a  right  to  recover  at  law  from  his  die 
any  costs  or  charges  not  so  allowed  on  taxation.^'  T 
act  does  not  in  terms  take  away  any  jurisdiction  to  t 
which  previously  belonged  to  the  superior  courts; 
merely  confers  upon  the  clerk  of  the  county-court  ; 
authority  to  tax  bills  for  business  in  his  court,  when  t 
scale  shall  have  been  settled  and  allowed.  As  the  li 
stood  before,  there  was  an  appropriate  tribunal  for  t 
taxation  of  bills  for  business  done  in  the  county-oour 
When  the  new  taxing  power  comes  into  existence,  t 
old  jurisdiction  will  cease :  but,  until  then,  it  remai 
untouched.  The  words  '^from  and  after  a  day  to 
named,'*  override  the  whole. 

The  rest  of  the  court  concurring. 

Rule  refused. 
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"T 


Wegener  v.  Smith.  jvbc.  e. 


lilS  was  an  action  by  the  master  of  a  ship  called  the  The  acceptance 
^^taYC  Adolphe^  against  the  defendant^  a  merchant  at  th*i^^ee^of 
^^  ^Xiderland,  for  demurrage.   Plea,  amon^t  others,  never  *^®  ^*?  ofind- 

in^     1.x  J  ^  &  >  ing  whereby 

*-*«Cbted.  the  goods  were 

The  cause  was  tried  before  Crowder,  J.,  at  the  last  order  "against 

^izes  at  Durham.     The  plaintiflF  put  in  a  charterparty  S^^fr''.^ht° 

reen  one  Schreber,  a  merchant  at  Stettin,  and  him-  and  other  con- 

ditionfl  &8  T)er 

for  the  hire  of  the  ship  for  a  voyage  to  Sunderland  charterparty/' 

a  full  cargo  of  timber.     The  charterparty  provided  ^^^^ 

the  cargo  should  be  brought  alongside  and  put  free  ^^'»ch  the  jnry 

board,  to  be  delivered  at  the  port  of  discharge  on  contract  on  his 

^yment  of  a  certain  measurement  freight ;  and,  in  case  p^^^^t 

^^**    detention,  the  captain  to  be  paid  5/.  for  every  prove-  ^*«d  for  by  the 

^  charterparty, 

^*>Ie  lay-day.  notwithstand- 

The  biU  of  lading,  for  the  whole  cargo,  which  was  Ke\imrof 
^^dorsed  to  the  defendant,  made  the  goods  deliverable  receiving  the 

-  '  o  goodg  to  pay 

^^  order  '^  against  payment  of  the  agreed  freight  and  the  demurrage. 
^tlier  conditions  as  per  charterparty .'' 

The  defendant  received  the  timber  under  the  bill  of 

lading,  but  refused  to  pay  the  demurrage  claimed  by  the 

plaintiff,  alleging  that  he  was  not  liable  for  demurrage ; 

^i^d  it  was  insisted,  on  his  behalf,  at  the  trial,  that  the 

^<^on  was  not  maintainable,  that  the  master  could  not 

*^  and  that  the  defendant  as  assignee  of  the  bill  of 

*^ing  was  not  liable  for  demurrage,  in  the  absence  of  a 

^^ontract  on  his  part,  express  or  implied,  to  pay  it,  and 

^&t  there  was  no  evidence  to  go  to  the  jury  of  any  such 

^plied  contract. 

On  the  other  hand,  it  was  insisted,  that  the  reference 
^  the  charterparty  in  the  bill  of  lading  incorporated 
VOL.  XV. — c.  B.  u  «, 
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1854.        therein  all  its  terms,  and  amongst  others  the  contract 

W.o«r.B      fo>-  demurrage. 

«»•  The  learned  judge,  reserving  the  points,  left  the  case 

to  the  jury,  who  returned  a  verdict  for  the  plaintiff^ 
damages  60/. 

Watson  now  moved  for  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  verdict  should  not  be  entered  for 
the  defendant,  or  why  there  should  not  be  a  new  trials 
on  the  ground  of  misdirection,  and  that  the  verdict  was 
against  evidence,  and  also  on  the  ground  that  the  da- 
mages were  excessive.  The  indorsee  of  a  bill  of  lading 
receiving  a  cargo  under  it,  it  is  a  matter  of  fact  whether 
he  has  or  has  not  undertaken  to  pay  demurrage,  in  the 
absence  of  an  express  stipulation  for  demurrage  in  the 
instrument  itself.  In  JBrouncker  v.  Scott,  4  Taunt.  1, 
it  was  held  that  the  master  of  a  ship  cannot  maintain 
assumpsit  in  his  own  name  upon  an  implied  promise  to 
pay  demurrage.  Sir  J.  Mansfield  there  says :  "  This  is 
certainly  an  action  primse  impressionis,  and  is  an  experi- 
ment which  it  is  not  suggested  has  been  attempted  before. 
It  is  a  claim  made  by  the  captain  of  a  ship  upon  a 
subject-matter  in  which  he  has  no  interest;  and  it  is 
true,  that,  even  if  he  had  been  the  contracting  party^ 
that  contract  would  have  been  deemed  to  have  been 
made  by  him  for  the  benefit  and  on  the  behalf  of  his 
principal.  Such  being  the  case,  I  cannot  see  that  ne- 
cessity requires  this  action  to  be  supported ;  and,  if  not, 
its  very  novelty  is  a  sufficient  objection  to  it.  How  long 
ago  it  is  since  an  action  brought  by  a  captain  of  a  ship 
for  freight  was  first  entertained,  I  do  not  know ;  but  it 
is  observable,  with  reference  to  that  species  of  action, 
that  the  bill  of  lading  usually  specifies  'that  the  captain 
is  to  deliver  the  goods  on  payment  of  the  freight/  and, 
if  he  delivers  them  without  such  payment,  he  becomes 
liable  to  his  owner  for  so  doing;  it  has  been  held,  th^re- 
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fore,  that  he  may  maintain  an  action  against  the  con-        1854. 
signee,  upon  an  implied  promise  to  pay  the  freight,  in      weoknee 
consideration  of  his  letting  the  goods  out  of  his  hands  *• 

1)efore  payment.    But  this  form  of  action  for  demurrage, 
^thout  a  special  contract  to  that  effect,  is  not  of  long 
standing,  even  in  the  case  where  the  owners  of  ships  are 
'the  plaintiffs;  and,  as  it  generates  a  question  whether 
^he  time  elapsed  was  a  reasonable  time,  and  also  what  is 
WL  reasonable  compensation  for  the  use  of  the  ship,  it 
"would  be  much  better  if  it  had  not  been  encouraged,  and 
:if  the  owner  had  always  made  it  a  subject  of  special  con- 
'tract :  but,  however  that  action  may  be  supportable,  I 
t;hink  it  dear  this  cannot.'^     [Maule,  J.    No  doubt,  if 
'the  bill  of  lading  had  expressed  that  the  goods  were  to 
he  delivered  on  payment  of  demurrage,  as  well  as  freight, 
as  per  charterparty^  the  indorsee  of  the  bill  of  lading 
:xeoeiving  the  goods  must  pay  the  demurrage.     That  re- 
duces two  of  your  points  to  one.    If  demurrage  is  com- 
prehended in  the  bill  of  lading,  the  master  may  sue;  if 
not,  he  cannot.     The  question  therefore  turns  upon  the 
<x>n8truction  of  the  bill  of  lading,  coupled  with  the  fact 
that  the  subject  of  the  bill  of  lading,  as  well  as  of  the 
charterparty,  is,  the  whole  cargo.]    Sanders  v.  Vanzeller, 
4  a  B.  260,  3  Gale  &  D.  580,  shews  that  it  is  in  all 
cases  a  question  of  fact  whether  the  indorsee  agrees  to 
pay  demurrage  or  not.     That  was  indebitatus  assumpsit 
for  freight  and  primage  for  goods  carried  on  board 
the  plaintiff's  ship  at  the  defendant's  request,  for  work 
and  labour,  and  for  the  use  of  the  plaintiff's  ship  kept  on 
demurrage  at  the  defendant's  request.     It  was  found  by 
a  special  verdict,  that,  by  charterparty  between  B.  and 
tlie  plaintiffs,  being  owners  of  a  vessel,  it  was  agreed 
that  the  vessel  should  proceed  to  I  brail,  and  there  load 
from  B/s  agents  a  cargo,  and  proceed  therewith  to 
LondoDj  and  deliver  the  same  on  being  paid  freight  at  a 

u2 
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1854.        rate  specified^  half  in  cash^  and  half  by  bills  at  three 
Wbokneb      months,  a  certain  rate  being  also  specified  for  demurrage. 
**'  The  vessel  arrived  at  Ibrail^  and  shipped  goods  finom  B.'s 

agent.  By  the  bills  of  lading,  the  goods  were  to  be 
delivered  to  B.  or  his  assigns,  he  or  they  paying  freight 
as  per  charterparty,  and  primage.  Before  the  ship  ar- 
rived in  London,  B.  sold  part  of  the  goods  to  the  defend- 
ant, and  indorsed  to  him  the  corresponding  bills  of 
lading.  When  the  ship  arrived  in  London,  the  goods 
sold  were,  by  the  defendant's  order,  entered  in  his  name 
at  the  Custom- House  and  the  docks,  the  defendant  pay- 
ing the  duties :  and  the  defendant  obtained  possession 
of  the  goods  under  the  bill  of  lading  and  indorsement. 
The  jury  referred  it  to  the  court,  whether  the  defendant 
did  or  did  not  promise  as  alleged  in  the  declaration.  It 
was  held  by  the  Exchequer  Chamber, — aflGbrming  the 
judgment  of  the  court  of  Queen's  Bench, — ^that,  whether 
or  not  the  facts  found  were  evidence  of  a  contract  by 
the  defendant  with  the  plaintiff  to  pay  freight  for  the 
goods  sold  (as  to  which,  qtuere),  no  such  contract  was 
implied  by  law  from  the  facts;  that  the  court  could  not 
assume  such  a  contract  on  this  finding;  and  that  the 
defendant  was  entitled  to  judgment ;  and,  further,  that, 
if  the  bills  of  lading  had  not  referred  to  the  charterparty^ 
but  had  merely  stated  that  the  goods  were  to  be  de- 
livered to  the  consignee  or  his  assigns,  on  their  paying 
freight,  the  taking  the  goods  under  the  indorsement 
would  have  been  evidence  &om  which  a  jury  might  have 
inferred  a  contract  between  the  defendant  and  the  plain- 
tiffs to  pay  freight ;  but  that,  even  in  such  a  case,  no 
such  contract  could  arise  by  mere  implication  of  law. 
Here,  so  far  from  acquiescing  in  the  demand  for  demur- 
rage, the  defendant  always  repudiated  his  liability.  [Jer- 
vis,  C.  J.  His  saying  he  will  not  pay  demurrage  amounts 
to  nothing,  if  he  receives  the  goods  under  the  bill  of 
lading.   The  master  gives  up  bis  lien.]    The  master  has 
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no  lien  for  demurrage.     [Jervis,  C.  J.    Yes  he  has^  if  it        1854. 
is  covered  by  the  biU  of  lading.]     Until  the  whole  cargo     Weoehis 
is  delivered,  the    demurrage   cannot  be    ascertained.        smJ^h 
[Maule,  J.    No  matter  whether  there  is  a  lien  or  a 
qoaai  lien  for  it  or  not :  the  defendant  is  liable  for  de- 
murrage, if  the  bill  of  lading  makes  it  part  of  the  con- 
tract.   The  fact  of  his  receiving  the  goods,  to  which  he 
is  only  entitled  under  a  bill  of  lading  making  them  de- 
Uverable  to  him  on  payment  of  fireight  and  demurrage, 
renders  him  liable  to  pay  demurrage.    That  is  putting 
it  at  the  lowest.     Here  was  evidence  for  the  jury  that 
the  defendant  contracted  to  pay  demurrage.     His  re- 
pudiation of  liability  amounts  to  nothing.] 

JsBVis,  C.  J.  As  far  as  regards  the  evidence,  the 
whole  was  a  question  for  the  jury :  they  found  for  the 
plaintiff;  and  I  do  not  understand  my  Brother  Crowder 
to  express  himself  dissatisfied  with  the  verdict.  The 
only  question  is  as  to  the  construction  of  the  words  in 
the  bill  of  lading,  "  against  payment  of  the  agreed 
freight  and  other  conditions  as  per  charterparty.^'  That 
itfera  to  the  charterparty,  which  stipulates  for  demur- 
rage at  6/.  per  day.  I  think  the  defendant  was  clearly 
^Ue  to  demurrage. 

Maule,  J.  I  also  think  there  was  abundant  evidence 
^  justify  the  jury  in  finding  as  they  did.  As  the  de- 
'^ndant  received  the  goods  under  the  bill  of  lading,  the 
demurrage  was  clearly  a  matter  of  just  charge  against 
Him.  With  respect  to  the  construction  of  the  bill  of 
l^iding,  I  have  already  sufficiently  expressed  my  opinion, 
^^x^  need  not  repeat  it. 

Williams,  J.    I  also  think  there  should  be  no  rule 
this  case.     The  whole  matter  was  left  to  the  jury 
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1854. 


WBauriB 

V. 

Smith. 


strictly  in  conformity  with  the  doctrine  in  Sanders  v. 
Vanzelkr, 

Crowber,  J.    I  retain  the  opinion  I  formed  at  the 
trial.    It  was  peculiarly  a  question  for  the  jury. 

Bulerefbsed. 


Nov,  25. 

Upon  a  trial 
by  the  record, 
the  court 
amended  the 
declaration  by 
inserting 
therein  the 
true  amount 
recovered  by 
the  judgment, 
under  the  15  & 
16  Vict.  c.  76, 
B.  222. 


Hunter  v.  Emmanuel. 

J.  HE  declaration  in  an  action  upon  a  judgment  re- 
covered in  this  courts  stated  the  plaintiff  to  have  reco- 
vcred  against  the  defendant  118/. 

Upon  an  issue  on  nul  tiel  record^  the  record  being 
produced,  it  appeared  that  the  sum  recovered  by  the 
judgment  declared  on  was  117/.  only. 

Quain^  on  moving  for  judgment,  also  prayed  leave 
to  amend  the  declaration,  by  inserting  therein  the  cor- 
rect amount.  He  referred  to  the  Common  Law  Pro- 
cedure Act,  15  &  16  Vict.  c.  76,  and  to  the  case  of 
Noble  V.  Chapman,  ante.  Vol.  XIV,  p.  400,  where  a 
similar  amendment  was  allowed  as  to  the  date  of  the 
judgment. 

Per  Curiam.     Let  the  record  be  amended,  and  thr 
plaintiff  have  judgment. 

Rule  accordingly. 
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185*. 


GOATLEY  V.  EmMOTT.  j^^^  ^^ 

--^M^SSEY  DAWSON  moved  to  set  aside  so  much  of  where  aplain- 

an  order  of  Crowder,  J.,  as  required  the  plaintiff  to  give  ^^^^^7''*' 

security  for  costs^  on  the  ground  that  the  plaintiff  was  *isf^^  f^  <*«*< 

irksolvent,  and  had  assigned  the  debt  which  was  the  sub-  action  u 

J  Oct  of  the  action,  to  one  Wickers.     IWUliams,  J.     Is  ^^"J^^ 

action  said  to  have  been  brought  for  the  benefit  of  benefit  of  the 


-^  TKT  -imT-  -i-Tfc  •■!  /.I       (ungnee,  the 

VVickarsr]      It  is  so  suggested.      But  neither  of  the  court  will  com- 
S^oonds  assigned,  it  is  submitted,  is  suflScient  to  call  ^J^Jl  ^JT'^ 
'ti.yon  the  plaintiff  to  give  security.     It  was  undoubtedly  «»*•• 
«lcl  by  the  court  of  Exchequer,  in  a  case  of  Perkins  v. 
dcock,  14  M.  &  W.  808,  3  D.  &  L.  270,  that,  where  a 
X>laii3Ltiff  is  bankrupt  or  insolvent,  and  has  assigned  the 
^ebt  for  which  the  action  is  brought,  and  is  suing  for  the 
l^enefit  of  the  assignee,  the  court  will  compel  him  to  give 
^k^curity  for  costs.     But  there  are  several  cases  opposed 
^o  it.     Thus,  in  Anonymous,  2  Taunt.  61,  this  court  re- 
IVised  to  compel  security  for  costs,  on  the  ground  that  the 
X^laintiff  was  a  bankrupt,  or  in  Newgate.     So,  in  Snow 
'v-.  Toumsend,  6  Taunt.  123,  1  Marsh.  477,  it  was  held, 
^Iiat  the  court  will  not  prevent  one  who  has  assigned  his 
X^Toperty  under  an  insolvent  act  from  suing  for  a  debt 
^ae  to  him  before  his  assignment,  the  assignee  refusing 
"t^o  sue ;  nor  will  the  court  compel  him  to  give  security 
for  costs.     Again,  in  Morgan  v.  Evans,  7  J.  B.  Moore, 
Q44,  the  court  revised  to  require  the  plaintiff  to  give 
^becurity  for  costs,  although  it  was  sworn  that  he  was 
insolvent,  and  that  the  action  was  brought  in  his  name 
"€br  the  benefit  of  a  third  person,  who  was  alone  benefi- 
cially interested  in  the  result.     There  is  another  class  of 
authorities,  to  which  the  attention  of  the  courts  does  not 
^eem  to  have  been  invited  in  any  of  these  cases.     It 
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1854.  sometimes  happens  that  the  assignor  is  unwilling  to 
GoATLBT  &Uow  an  action  to  be  brought  in  his  name  for  the  recovery 
-^'  of  the  debt ;  but  the  courts  have  held  that  the  assignee 

has  an  absolute  right  to  use  the  name  of  the  assignor,  (a) 
To  require  security  in  such  a  case^  might  be  requiring 
the  assignee  to  do  what  was  impossible,  and  so  he  might 
be  deprived  of  the  benefit  of  the  assignment.  [Jervis, 
C.  J.  Where  a  party  acquires  a  right  to  sne^  by  reason 
of  the  insolvency  of  the  nominal  plaintiff,  I  see  no  hard- 
ship in  calling  upon  him  to  give  security  for  costs.  It 
is,  after  all,  a  mere  matter  of  practice :  the  justice  of  the 
matter  is  against  you.]  The  case  of  Perkins  v.  Adcock 
is  the  only  authority  which  at  all  presses. 

Jervis,  C.  J.  The  habit  of  this  court  is,  to  adhere  to 
the  authority  of  decided  cases ;  for,  it  is  essential  that 
the  practice  should  be  consistent  and  uniform.  The 
case  of  Perkins  v.  Adcock,  which  we  are  called  upon  to 
overrule,  has  for  several  years  been  acted  upon :  and  I^ 
for  one,  am  not  disposed  to  disturb  it. 

Crowdeb,  J.  Perkins  v.  Adcock  is  dted  in  the  8th 
edition  of  Archbold's  Practice,  p.  1233,  and  I  believe  has 
never  been  doubted  until  this  moment. 

The  rest  of  the  court  concurring. 

Rule  refused. 

(a)  See  Pickford  v.  JEwington,  4  Dowl.  P.  C.  453. 
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Holmes  v.  Service.  ^op,  24. 

-LUSHmaved  for  leave  to  proceed  as  if  personal  ser-  where  the  de- 
vice of  the  defendant  with  the  writ  of  summons  had  ^tiTthe  ^ 
beenefiected,  pursuant  to  the  17th  section  of  the  Com-  ha«  no  power, 

X      _.  _  .  __.  under  the  15  & 

mon  Law  Procedure  Act,  1852,-15  &  16  Vict.  c.  76, —  le  Vict.  c  76, 
which  enacts  that  " the  service  of  the  writ  of  summons,  J^e  pUdnSfto 
▼herever  it  may  be  practicable,  shall,  as  heretofore,  be  proceed  as  if 
pcnonal;  but  it  shall  be  lawful  for  the  plaintiff  to  apply  of  the  writ  of 
fenn  time  to  time,  on  affidavit,  to  the  court  out  of  ^™XteJ^ 
▼hich  the  writ  of  summons  issued,  or  to  a  judge ;  and  in  ^aHesa  it  can  be 

..  ,    „  -  .11  11      made  to  appear 

ose  It  shall  appear  to  such  court  or  judge  that  reasonable  that  the  writ 
efforts  have  been  made  to  effect  personal  service,  and  drfenSmi^ 
cither  that  the  writ  has  come  to  the  knowledge  of  the  de-  ^^owled^e,  or 

/    ,  _  -  ^      ,  thathe«;i(/Wi^ 

finottnty  or  that  he  wtlfully  evades  service  of  the  same,  evades  service. 
^  has  not  appeared  thereto,  it  shall  be  lawful  for  such 
<»wt  or  judge  to  order  that  the  plaintiff  be  at  liberty  to 
pn)ceed  as  if  personal  service  had  bedn  effected,  subject 
to  lach  conditions  as  to  the  court  or  judge  may  seem  fit. 
The  affidavit  upon  which  the  motion  was  founded, 
lasted  TariouB  attempts  to  serve  the  defendant  at  his 
dweUing.house,  but  that  the  deponent  was  imable  to 
Me  him,  his  family  representing  him  to  be  ill  and  under 
^  caie  of  a  keeper,  and  refusing  access  to  his  room  or 
to  oonvey  the  process  to  him :  the  affidavit  then  went  on 
to  state,  that  one  of  the  defendant's  sons,  being  at 
length  prevailed  upon  to  go  up  stairs  to  speak  to  the 
^^dant  on  the  subject,  returned  saying  ''  he  could 
not  make  head  or  tail  of  him,''  and  that  he  was  quite 
BMd;  that  the  deponent  called  upon  one  Drage,  a 
medical  man  who  was  attending  the  defendant,  for  the 
pvopose  of  satisfying  himself  of  the  truth  of  the  son's 
>tttement;  and  that  Drage  informed  the  deponent 
that  the  defendant  was  quite  mad  and  incapable  of 
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1^54.        attending  to  business^  and  dangerous  to  any  Strang 

Holmes        and  that  in  fact  he  (Drage)  would  not  like  to  see  h 

Sbbyicb.       upon  anything  of  an  irritating  nature.     Lush  submit 

that  this  was  ample  evidence  that  the  service  of  the  p 

cess  was  evaded.  [  Williams,  J.  Your  affidavit  shews  tl 

the  defendant  is  of  xmsound  mind.     Does  it  shew  tl 

the  process  came  to  his  knowledge,  or  that  he  evai 

service?]     It  is  submitted  that  it  does  sufficiently  sh 

both.     \Jervis,  C.  J.  I  see  no  evidence  whatever  tl 

the  writ  has  come  to  the  knowledge  of  the  defenda 

Crowder,  J.  There  is  no  evidence  either  that  he  und 

stood  the  matter  or  evaded  service  of  the  writ.     PaL 

son,  amicus  curiae^   referred  to  a  case  of  Ridgway 

Cannon,  23  Law  Times^  143^  where  the  court  of  Queei 

Bench  held  that  the  statute  gave  them  no  authority 

act  in  such  a  case^  but  suggested^  as  a  means  of  ext 

eating  the  plaintiff  from  the  difficulty^  that  the  kee| 

should  be  informed  that  it  was  his  duty  to  allow  f 

writ  to  be  served  on  the  defendant^  or  else  applicati 

might  be  made  for  a  habeas  corpus  for  the  purpose 

bringing  up    the  lunatic,   so    that   service   might 

effected,  (a)]     Before  the  passing  of  this  act^  the  plA 

tiff  had  a  remedy  in  such  a  case  as  this^  by  distc 

gas.  {b)     The  object  of  the  present  enactment  was, 

render  the  service  of  process  more  easy  :  and  the  cop 

wiilj  if  possible,  so  construe  the  words  as  to  effectifl 

the  intention  of  the  legislature. 

Jervis,  C.  J.  This  is  probably,  as  the  court  of  Queei 
Bench  seem  to  have  thought  in  Ridgway  v.  Cann^ 
an  omission  in  the  act :  but  we  cannot  help  the  plaintii 

The  rest  of  the  court  concurring, 

Rule  refused. 

(a)    In  that   case,  the  de-      In  re  Child,  antk,  p.  238. 
fendant  was  confined  in  a  pri-  (b)  See    Blake    v.    Coopt 

vate  lunatic  asylum.    But  see      ant^,  Vol.  XI,  p.  680. 
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Deacon  v.  Gridlet. 

X  HE  first  count  of  the  declaration  stated^  that^  before  The  plaintiff 
and  at  the  time  of  the  making  of  the  contract  in  that  ^'^^^^^^t, 
^^O'^xiat  mentioned^  the  plaintiff  was  the  holder  of  and  in  debt  for 

-^  railway  shaTes; 

^'^t^itled  to  fifty  certificates  of  fifty  York  and  Newcastle  in  the  third, 
P^^^ftrence  shares^  and  also  one  hundred  certificates  of  TOrtificSesTor 
ou^  hundred  shares  in  an  undertaking  called  The  De-  «}»re8;  '^ 

°  the  fourth. 

Railway  Company^  which  several   shares  and  in  detinue  for 

.    .      J    .  _,    .  .^  the  certificates 

were  contained  in  certam  paper  wntmgs;  for  shares 
thereupon  the  plaintiff,  at  the  request  of  the  de-  ™cnt»oned  in 

l»  "^  '^  ^  the  third  count. 

lerx^Jant,  lent  to  him  the  said  certificates,  to  be  returned      The  fifth 

count  stated, 
that,  at  the 
ci  the  writing  the  letter  and  makinii^  the  contract  therein  and  in  that  count 
ioned,  the  chums  of  the  plaintiff  in  the  first,  third,  and  fourth  counts  had  severally 
^'^■•i*!  and  aocmed  in  manner  and  form  as  therdn  expressed,  and  the  defendant  ought 
5P^^^>Te  paid  or  satisfied  the  plaintiff  for  and  in  respect  of  those  several  clums;  that 
^/^  defendant  had  from  time  to  time  requested  the  pliuntiff  to  give  him  time,  and 
"^"^lear  and  grant  to  him  indulgence  for  the  payment  or  satisfiMstion  of  the  said  claims, 
the  plaintiff  had  done;  and  that  the  defendant,  heing  insolvent  and  unable  to 
Or  sati^  those  daims,  and  to  obtain  f\irthcr  time,  wrote  to  the  plaintiff,  as  ful- 
»■ — **  That  I  have  wronged  you  in  not  having  (because  incapable)  repciid  or  returned 
"whleh  you  lent  me  (thereby  meaning  and  referring,  amongst  other  loans,  to  the  said 


^^^*  ^  the  said  certificates  in  the  first  count  mentioned),  it  were  useless  for  mo  ^  deny  : 
j^^^»   liow  I  have  wronged  you  in  feeling,  seeing  that  1  have  ever,  as  I  do  now,  entertained 
^XMi  the  sinoerest  gratitude  and  regard,  1  know  not,  beset  as  I  am  in  difficulties  on 
""^  side^  not  resulting  from  extravagance,  but  from  bad  fortune.     I  know  how  worthless 
S^Tomiaes  of  reparation,  how  wholly  disregarded  are  entreaties  for  indulgence  (thereby 
^^ing  that  the  defendant  did  then  entreat  and  ask  for  indulgence  from  the  plaintiff  for 
.(^yment  or  satisfiiction  of  the  claims  of  the  plaintiff).    Yet  will  I  say  that  the  most 
<«<&  «-i?^™  endeavour  and  hope  of  every  future  day  shall  be,  to  prove  my  regard  and  gratitude 
C^lfc^^*  only  way  in  which  the  world  esteems  the  proof,  by  restoring  to  you  all  that  I  owe 
^^>etnr  meaning,  amongst  other  tilings,  the  payment  or  satisfiiction  of  the  said  claims  of 
(klamtiff).''    The  count  concluded  with  an  averment,  that,  in  pursuance  of  that  letter, 
^n  the  &ith  of  the  promise  of  the  defendant  therein  contained,  the  plaintiff  at  the 
of  the  defendant,  did  continue  to  give  him  time,  and  to  forbear  and  grant  him  in- 
_  B  and  further  time  for  the  payment  or  satisfaction  of  the  sud  claims ;  but  that, 

Q^^^^^^ogh  a  reasonable  time  had  elapsed  for  the  performance  by  the  defendant  of  his  said 
l^j^^^^ict  in  the  said  letter  contained,  yet  the  defendant  had  not  restored  to  the  plaintiff  all 


but  had  neglected  and  refused  so  to  do,  &c.  :— 

on  demurrer  to  the  fifth  count,  that  the  letter  shewed  no  request  for  forbearance, 
^ny  consideration  for  a  fVesh  promise  by  the  defendant  to  pay  what  he  already  was 
'^  to  pay ;  and  that,  if  it  did  amount  to  a  fresh  promise  to  pay,  it  was  a  promise  with- 
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by  the  defendant  to  the  plaintiff  on  request ;  yet  the 
defendant^  although  he  was  afterwards  requested  by  the 
plaintiff  to  return  to  the  plaintiff  the  said  one  hundred 
certificates  of  the  said  one  hundred  shares  in  the  said 
Demerara  Railway  Company  according  to  his  oontract, 
neglected  and  refused  so  to  do^  and  also  kept  and  de- 
tained the  same  from  the  plaintiff  for  a  long  and  unrea- 
sonable time^  contrary  to  the  said  contract  of  the 
defendant:  and  that  thereby^  and  by  reason  of  such 
wrongful  neglect  and  refusal,  and  such  wrongful  keeping 
and  detaining  of  the  same,  the  plaintiff  could  not  sell 
or  dispose  thereof  as  he  otherwise  might  and  would  have 
done,  and  could  not  transfer  the  same  according  to  the 
regulations  of  the  said  Demerara  Railway  Company 
and  by  means  of  the  premises  not  only  lost  the  value  of 
the  last-mentioned  certificates,  and  of  the  deposit  oS. 
money  which  had  according  to  those  regulations  been 
before  then  paid  for  and  in  respect  of  them,  but  was 
obliged,  imder  and  by  virtue  of  those  r^ulations,  to  pay 
divers  calls  of  money  from  time  to  time  made  for  and 
in  respect  of  those  certificates  and  shares,  and  had  lost 
the  value  of  those  calls ;  and,  the  same  certificates  and 
shares  having  become  of  little  value,  and  unsaleable,  flia 
plaintiff  had  by  reason  of  the  premises,  and  the  wrongful 
default  of  the  defendant,  been  deprived  of  all  the  benefit 
of  the  sale  thereof  when  the  same  might  have  been  sold, 
and  had  further  incurred  the  burden  and  loss  of  the  pay- 
ment of  the  said  calls,  and  had  also  lost  the  interest  of 
the  money  which  he  had  so  been  necessarily  obliged  to 
pay  for  such  caUs,  from  the  several  times  when  the  same 
were  payable  and  paid,  to  the  time  of  the  commence- 
ment of  this  suit,  and  had  been  otherwise  injured  and 
damnified. 

The  second  count  stated,  that,  the  plaintiff  being  such 
holder  and  entitled  to  the  several  certificates  in  the  first 
count  mentioned,  and  the  contract  between  the  plaintiff 
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and  the  defendant  having  been  made  and  broken  as  was        lo^^s. 
therein  expressed^  and  the  defendant  having  become       Deacon 
innlTeat,  and  being  unable  to  satisfy  the  claim  of  the      Obidlst. 
plaintiff  in  respect  of  the  breach  of  contract  by  the  de- 
fendant in  the  first  connt  mentioned^  and  being  also 
onable  to  satisfy  certain  other  claims  and  demands  of 
the  plaintiff  upon   the  defendant^  thereupon^  in  con- 
sideration that  the  plaintiff  would  forbear  and  give  time 
to  the  defendant  for  a  month  in  respect  of  that  claim 
and  the  said  other  claims  and  demands^  the  defendant 
pnanised  the  plaintiff  that  the  plaintiff  should  in  the 
end  come  out  without  a  farthing's  loss^  and  that  the 
defendant  should  then  be  either  out  of  the  plaintiff's 
debt,  that  is  to  say^  would  either  satisfy  the  last-men- 
tioned daim  of  the  plaintiff^  and  the  said  other  claims 
and  demands  of  the  plaintiff  upon  the  defendant^  or  that 
the  defendant  would  secure  the  same  to  the  plaintiff's 
>>&fiu>tion :  Averment^  that  the  plaintiff  did  accordingly 
fixbear  and  give  time  to  the  defendant  for  a  month  in 
n^iect  of  that  daim  and  the  said  other  claims  and  de- 
nttods^  according  to   the  said  contract^  and   that  all 
thinga  necessary  to  entitle  the  plaintiff  to  commence 
and  maintain  the  action  as  to  that  second  count  had 
Ixen observed  and  performed  and  had  happened;  and 
dut  afterwards  the  defendant  departed  from  this  realm 
to  parts  beyond  the  seas,  that  is  to  say,  to  California, 
and  then  became  and  still  was  solvent  and  able  to  satisfy 
the  last-mentioned  claim  of  the  plaintiff;  and  before  the 
conunencemeut  of  the  suit,  that  is  to  say,  whilst  the 
defendant  was  in  such  parts  beyond  the  seas,  a  reasonable 
time  had  elapsed  for  the  defendant  to  secure  the  same 
daim  to  the  plaintiff's  satisfaction,  according  to  the  said 
eootract :  Yet  that  the  defendant  had  broken  his  said 
contract,  and  had  never  been  out  of  the  plaintiff's  debt, 
ttid  had  never  satisfied  the  same  claim  of  the  plaintiff, 
nor  had  the  defendant  secured  the  same  to  the  plaintiff's 
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satisfaction^  according  to  the  said  contract :  and  thereb] 
and  by  reason  of  the  premises^  the  damages  specially 
mentioned  and  alleged  in  the  first  count  had  seyerall] 
and  respectively  arisen  and  happened  to  the  plaintiff  ii 
manner  and  form  as  therein  was  expressed^  and  ih< 
plaintiff  had  not  in  the  end  come  out  without  a  fartbing'i 
loss^  but  had  sustained  the  several  losses  and  damage 
therein  and  in  the  first  count  mentioned^  contrary  U 
the  said  contract  of  the  defendant. 

The  third  count  stated^  that^  the  plaintiff  being  pos 
sessed  as  of  his  own  property  of  one  hundred  certificate 
of  one  hundred  shares  in  the  imdertaking  called  thx 
Demerara  Railway  Company^  the  defendant  convertec 
the  same  to  his  own  use. 

The  fourth  count  stated  that  the  defendant  wrongfulL 
detained  from  the  plaintiff  the  several  certificates  in  tk 
third  count  mentioned. 

The  fifth  count  stated^  that^  before  and  at  the  time 
the  writing  the  letter  and  making  the  contract  ther^ 
in  that  count  mentioned,  the  claims  of  the  plaintiff 
the  firsts  thirds  and  fourth  counts  of  the  declaration  k.j 
severally  arisen  and  accrued  in  manner  and  form  . 
therein  was  expressed^  and  the  defendant  ought  then  t 
have  paid  or  satisfied  the  plaintiff  for  and  in  respect  o. 
those  several  claims^  and  the  defendant  had  fix)m  tima 
to  time  been  requested  by  the  plaintiff  so  to  do^  and  the 
defendant  had  from  time  to  time  requested  the  plaintiff 
to  give  him  time^  and  to  forbear  and  grant  to  him  in* 
dulgence  for  the  payment  or  satisfaction  of  the  plaintiff's 
said  claimsj  which  the  plaintiff  had  accordingly  dcme ; 
and  thereupon  the  defendant^  being  then  insolvent  and 
unable  to  pay  or  satisfy  the  several  claims  of  the  plain- 
tiff against  the  defendant  in  that  count  mentioned,  and 
for  the  purpose  of  inducing  the  plaintiff  to  continue  such 
indulgence^  and  to  obtain  further  time  for  the  payment 
or  satisfaction  of  the  same  claims  of  the  plaintiff,  and  oJ 
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certain  other  claims  of  the  plaintiff  against  the  defend-  1854. 
wt,  wrote,  addressed^  and  sent  to  the  plaintiff  a  letter  Beacon 
<^(UMxniiiig  the  several  claims  aforesaid,  which   letter  «• 

.  .  .  Q&IDLEY. 

was  and  is  in  these  words  and  figures,  that  is  to  say, — 
"5,  Southampton  Street,  Bloomsbury  Square,  Thursday 
i  p.  8.  My  dear  Deacon, — T  am  indeed  grieved  at  the 
*<^  rf  your  letter,  which  I  have  just  received.  When 
^  man  £gJ1s,  there  are  many  to  condemn  him,  and  but 
^^,  and  often  none,  to  commiserate  him.  Misfortune 
^^  always  been^  and  ever  will  be,  deemed  a  fault.  That 
'^  We  wronged  you  in  not  having,  because  incapable,* 
►paid  or  returned  that  which  you  lent  me  (thereby 
meaning  and  referring,  amongst  other  loans,  to  the  said 
of  the  said  certificates  in  the  first  court  mentioned), 
rere  useless  for  me  to  deny.  But,  how  I  have  wronged 
)a  in  feeling, — seeing  that  I  have  ever,  as  I  do  now, 
^3tertain  for  you  the  sincerest  gratitude  and  regard, — I 
^^low  not,  beset  as  I  am  in  diflSculties  on  every  side,  not 
^^^^wilting  firom  extravagance,  but  from  bad  fortune.  I 
^*ow  how  worthless  are  promises  of  reparation,  how 
^^lioUy  disr^arded  are  entreaties  for  indulgence  (thereby 
^^■^^eaning  that  the  defendant  did  then  entreat  and  ask 
indulgence  from  the  plaintiff  for  the  payment  or 
LtiifiKtion  of  the  said  claims  of  the  plaintiff) ;  yet  will 
t  aay  that  the  most  anxious  endeavour  and  hope  of  every 
™tiire  day  shall  be,  to  prove  my  regard  and  gratitude  in 
*ke  only  way  in  which  the  world  esteems  the  proof,  by 
*^*toring  to  you  all  that  I  owe  (thereby  meaning, 
^■wngst  other  things,  the  payment  or  satisfaction  of  the 
•M  daims  of  the  plaintiff).  The  Newcastle  shares 
*«e  sold  for  850/.  Of  the  Manchester  and  South- 
■■pton  shares,  Oswin  has  bought  back  eighty.  For 
«c  Derbyshire  shares  which  I  bought  of  you,  I  got  9^. 
P^diare.  The  Demerara  shares  (meaning  the  sai^  one 
™^died  certificates  of  the  said  one  hundred  shares  in 
fhi  laid  undei-taking  called  The  Demerara  Railway  Com- 
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pany)  are  held  by  Mr.  J.  W.  Robins,  99  Threadneedle 
Street,  city,  the  balance  due  to  him  from  me  on  lasl 
account  day  being  248Z.,  to  which  has  to  be  added  what- 
ever loss  may  be  found  on  the  closing  of  the  acoonnl 
which  was  carried  over  in  July.  'Tis  not  in  your  noton 
to  dose  the  ear  to  the  sorrows  of  others,  or  to  steel  you] 
heart  against  them.  Regard,  therefore,  with  indulgenot 
and  pity,  and  not  with  reproach  and  anger,  one  witi 
whom  some  happy  hours  have  been  passed,  whom  over 
powering  circumstances  and  relentless  fate  have  no? 
brought  to  real  misery,  but  who  is  still  not  the  les 
sincerely  and  deeply  obliged :  yours  always,  H.  GUlet 
Oridley.  C.  E.  Deacon,  Esq :''  That,  in  pursuance  ol 
that  letter,  and  on  the  flEuth  of  the  promises  of  the  de- 
fendant contained  therein,  the  plaintiff,  at  the  request 
of  the  defendant,  did  continue  to  give  him  time  and  to 
forbear  and  to  grant  to  him  indulgence  and  further  time 
for  the  payment  or  satisfaction  of  the  several  claima 
aforesaid,  as  to  certain  of  those  claims,  imtil  the  same 
were  paid  and  satisfied,  and,  as  to  the  residue,  that  is  to 
say,  the  claims  of  the  plaintiff  in  the  first,  third,  and 
fourth  counts  mentioned^  until  the  commencement  ol 
this  suit,  being  a  reasonable  and  proper  time  in  that 
behalf;  and  although  a  reasonable  time-  had  eliq^Nied 
before  this  suit  for  the  performance  by  the  defendant  od 
his  said  contract  in  the  said  letter  contained,  and 
although  all  things  necessary  to  entitle  the  plaintiff  tc 
commence  and  maintain  this  action  as  to  the  fifth  count 
had  been  observed  and  performed,  and  had  happened 
yet  the  defendant  had  broken  his  said  contract;  anc 
although,  after  the  making  of  that  contract,  the  defend* 
aut  departed  from  this  realm,  and  went  to  parts  beycmc 
the  seas,  to  wit,  to  California,  and  was  solvent  and  aU< 
to  pay  and  satisfy,  and  still  was  able  to  pay  and  satisfy 
the  claims  of  the  plaintiff  in  the  first,  third,  and  fourti 
counts  respectively  mentioned,  and  a  reasonable  timi 
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for  doing  so  had  elapsed ;  yet  the  defendant  had  not 

'^stored  to  the  plaintiff  aU  that  he  owed,  and  still  owes, 

J^ut  had  neglected  and  refused,  and  still  neglected  and 

'efiised,  to  pay  or  satisfy  the  said  claims  of  the  plaintiff 

**i  the  first,  third,  and  fourth  counts  mentioned,  contrary 

to  his  said  contract  in  that  behalf  so  made  as  aforesaid. 

The  defendant  demurred  to  the  last  count, — the 
pround  of  demurrer  being,  that  no  contract  between  the 
plaintiff  and  the  defendant,  or  other  cause  of  action,  is 
•tated  therein,  and  that  the  letter  therein  set  forth,  and 
on  which  the  count  is  founded,  is  not  a  contract,  and  is 
QUdom  pactum. 

The  plaintiff  joined  in  demurrer. 
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V. 

Qbidlby. 


Imhy  in  support  of  the  demurrer,  [a)     The  fifth  count 

iiadoses  no  cause  of  action.     There  is  nothing  in  the 

letter  therein  set  out  which  professes  to  be,  or  could  be 

intended  to  be,  a  contract ;  and  there  is  no  consideration 

wbich  would  sustain  it  if  it  were  so.     From  beginning 

to  end,  the  letter  amounts  to  no  more  than  a  sentimental 

•pology  and  lamentation  over  the  writer's  misfortunes. 

Tie  only  part  of  it  which  at  all  bears  the  aspect  of  a 

promise,  is,  that  where  the  defendant  says,  '^  I  know 


(a)  The  points  marked  for 
*>]punent  on  the  part  of  the 
Pendant,    were,— "1.    That 
^  fifth  connt  shews  no  con- 
tnet  or  other  cause  of  action, 
mimnch  as  it  shews  no  agree- 
Bsnt  to  which  the  plaintiff  was 
i party:    2.  That  the  defend- 
ttfs  promise  contained  in  his 
letter,  is  nadnm  pactum :     3. 
Biat  it  is  a  mere  accord,  and 
lot  founded  upon  any  new  con- 
flderation,  or  mutually  binding 
on  the  plaintiff  and  the  defend- 
ant^ so  as  to  substitute  a  new 

▼OL.  XV. — C.  B. 


cause  of  action.  4.  That  an 
acknowledgment  of,  or  a  pro- 
mise to  make  compensation  in 
respect  of,  a  cause  of  action  for 
unliquidated  damages,  is  not  a 
cause  of  action.  5.  That  no 
breach  of  the  defendant's  pro- 
mise contained  in  his  letter  is 
stated ;  such  promise  being,  to 
restore  to  the  plaintiff  all  that 
defendant  owed^  and  not  being 
a  promise  to  make  him  com 
pensation  in  respect  of  the 
causes  of  action  in  the  first, 
third,  or  fourth  counts.*' 
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1854.        how  worthless  are  promises  of  reparation,  how  wholly 
D^^fyg       disregarded  are  entreaties  for  indulgence :  yet  will  I  say 
^'  that  the   most  anxious  endeavour  and  hope  of  every 

future  day  shall  be,  to  prove  my  regard  and  gratitude  in 
the  only  way  in  which  the  world  esteems  the  proof,  by 
restoring  to  you  all  that  I  owe"    This  is  put  npon  the 
ground  of  forbearance.    But  there  is  no  contract  of  for- 
bearance.   The  plaintijff  does  not  allege  that  he  intended 
to  sue.    It  is  a  mere  acknowledgment  of  an  existing 
debt.     There  is  no  new  contract.    This  is,  in  effect,  a 
novel  mode  of  setting  out  evidence.     [Manle,  J.     If  it 
amounts  to  evidence  to  take  the  case  out  of  the  statute 
of  limitations,  an  action  may  be  sustained  upon  it.]     It 
discloses  nothing  more  than  the  original  cause  of  action. 
[Jervis,  C.  J.    In  that  case,  the  defendant  should  have 
applied  to  a  judge  to  strike  out  the  count,  as  being  in 
substance  the  same  as  the  others,  or  one  of  them.]     It 
is  a  mere  promise  without  consideration.     [^Maule,  J. 
In  effect,  it  shews  that  the  defendant  was  indebted  to 
the  plaintiff  in  certain  sums,  and,  being  so  indebted, 
promised  to  pay.]     An  unliquidated  demand.     [^Bullar. 
In  fact,  the  loan  was  a  loan  of  shares,  to  be  returned. 
MatUe,  J.     Then  it  is  an  informal  count  in  detinne.    If 
you  shew  that  the  defendant  has  had  placed  in  his  hands 
chattels  of  the  plaintiff,  and  agreed  to  return  them,  but 
has  not  done  so,  that  is  detinue.    The  circumstance  of 
special  damage  being  added  makes  no  difference.]     The 
whole  is  a  claim  for  unliquidated  damages.     The  first 
count  is  debt  for   certificates  of  shares;  the  third  is, 
trover  for  other  certificates  ,*  and  the  fourth  is,  detinue 
for  the  certificates  in  the  third  count.      The  defend- 
ant being  liable  for  unliquidated  damages  in  respect 
of  these  several  things,  his  letter  promising  to  pay 
affords  no  new  substantive  ground  of  action.     To  found 
a  contract,  there  must  be  some  consideration:   here 
there  is  none.     ^Crowder,  J.     It  seems  to  be  a  perfectly 
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uaeless  ooimt.     The  question  is^  whether  it  is  bad  in        1854. 


aubstance.    There  is  nothing  more  in  it  than  in  the       dxaooit 

other  three  courts.     Maule,  3,     It  wiU  be  necessary,  to  ^' 

sacoeed  upon  this  demurrer,  to  go  further,  and  to  say 

that  the  eount  in  question  does  not  contain  what  the 

other  three  do  contain, — a  promise  to  pay.]     It  states 

the  exiBtence  of  the  daims  in  the  other  three  counts  as 

the  only  consideration  for  the  promise,  such  as  it  is.   It  is 

submitted  that  there  is  no  consideration,  and  no  promise. 

• 

BuUar,  contrik.  (a)  An  absolute  promise  to  pay  a 
debt  which  may  or  may  not  be  barred  by  the  statute  of 
hiQitations,  constitutes  such  a  cause  of  action  as  may  be 
dedared  upon.  The  letter  set  out  in  the  fifth  count 
contains  an  absolute  promise  to  restore  or  pay  to  the 
plaintiff  all  the  defendant  owes  him.  The  first  count  is 
iipon  a  contract  for  a  loan  of  railway  shares,  to  be  re« 
tuned  on  request.  Debt  in  the  detinet  lies  for  chattels : 
Com.  Dig.  Pleader  (2  W.  8.)  [Maule,  J.  Debt  and 
debt  in  the  detinet  may  both  be  maintained  for  chattels. 
^  difference  between  debt  and  detinue,  as  to  chattels, 
ii  fluB, — If  I  deliver  to  J.  S.  (or  he  becomes  possessed 
of)  diattek  which  he  is  bound  to  return  to  me,  and  does 

(•)  The    plaintiff's    points  he  was  able  to  pay  the  plain- 
^ew,— "  1.  That  the  last  count  tiff's  claim,  is  a  good  executed 
^osea  a  good  consideration  consideration  for  the  defend- 
for the  contract  set  forth:    2.  ant's  promise  to  pay  when  he 
That  the  demurrer  admits  the  was  able,  even  although  the 
■nie  attributed  to  the  letter  in  plaintiff  might  not  have  been 
tlie  last  count,   which   sense  bound   to  grant    such  indul- 
Bii^ht  have  been  proved  by  gence :    4.  That  the  defend- 
other  letters  of  the  defendant  ant's  contract  is  analogous  to 
ritmin^  the  circumstances  un-  a  contract  by  A.  to  pay  B.  for 
der  vhkh  the  letter  was  written  any  goods  he  may  supply  to  C, 
and  explaining  the  intention  of  which  becomes  binding  on  A. 
it:  8.  That  the  plaintiff  having,  when  B.  supplies  the  goods, 
st   the   defendant's    request,  although  B.  is  not  bound  to 
fittBted  him  indolgenoe  until  supply  them." 

X  2 
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1854.  not,  detinue  is  the  proper  form ;  whereas,  if  a  man  con- 
Dbaook  tracts  to  deliver  me  a  horse,  or  a  fat  capon,  or  the  like, 
OBn>LBY.  ^^^  ^  *^^  proper  form  of  action  to  enforce  the  obliga- 
tion. Lord  Coke  says,  — ''  K I  grant  to  give  a  man  40». 
or  a  robe,  &c.,  after  Easter,  he  may  bring  debt  for  the 
one  or  the  other.'']  Supposing  debt  to  be  maintainaUe 
on  the  first  count,  an  absolute  promise  in  writing  to  pay 
the  debt  affords  a  new  and  substantive  cause  of  action. 
It  was  so  held  in  Lechmere  v.  Fletcher,  1  C.  &  M.  628. 
There,  A.  and  B.  were  jointly  indebted  to  C. ;  after 
more  than  six  years  had  elapsed  since  the  debt  accrued, 
A.  promised  in  writing  signed  by  him  to  pay  his  propor- 
tion when  applied  to.  Afterwards,  C.  sued  A.  and  B. 
jointly,  in  indebitatus  assimipsit,  on  the  original  joint 
cause  of  action.  B.  pleaded  the  general  issue,  and  A. 
pleaded  the  general  issue  and  the  statute  of  limitations. 
A  verdict  passed  against  B.  on  the  general  issue,  and  for 
A.  upon  the  general  issue  and  upon  the  issue  on  the  sta- 
tute of  limitations;  and  judgment  was  entered  for  C. 
against  B.,  and  for  A.  against  C.  C.  afterwards  brought 
a  fresh  action  against  A.,  and  declared  specially  on  the 
new  promise  to  pay  his  proportion :  and  it  was  held,  that 
neither  the  recovery  against  B.,  nor  the  verdict  and  judg- 
ment for  A.,  were  any  answer  to  the  action  against  A. 
on  the  new  promise.  [Williams,  J.  The  declaration 
there  stated  that  the  cause  of  action  against  the  two  was 
barred  by  the  statute  of  limitations.  Maide,  J.  And 
it  states  a  contract  different  from  that  which  existed  be- 
fore, viz.  a  promise  by  Fletcher  to  pay  hiapropartian  of  the 
joint  debt.  He  was  before  a  joint-contractorwithFulljames 
to  pay  the  w?iole  debt :  by  the  new  promise,  he  incurred 
a  separate  liability  to  pay  half.']  That  is  not  theground 
upon  which  Bayley,  J.,  puts  it :  he  says,  that,  "  where 
there  is  a  joint  obligation,  and  a  separate  one  also,  you  do 
not,  by  recovering  judgment  against  one,  preclude  your- 
self from  suing  the  other."     [^Maule,  J.    Mc.  Baron 
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Bayley  expressly  says, — "In  the  present  case,  the  original  1854. 
debt  waa  joint,  but,  afterwards,  a  new  separate  contract  deacok 
was  entered  into  by  the  defendant,  binding  him  only,  •• 

and  binding  him  to  a  different  extent  from  that  to  which 
the  original  joint  contract  would  have  bound  him.  He 
▼as,  originally,  bound  for  the  whole  debt ;  but,  imder 
the  separate  contract,  his  liability  is  limited  to  his  pro- 
portion only.*']  The  cause  of  action  here  is,  not  the 
original  contract,  but  the  contract  declared  on :  the 
plaintifif  had  his  option  to  declare  on  the  original  con- 
tract, or  upon  the  two,  as  he  has  done  here.  ^Williams, 
'•  Suppose  a  promise  to  pay,  in  the  most  explicit  terms, 
^thout  writing,  made  within  the  six  years, — when  does 
the  cause  of  action  arise  ?]  Here,  it  would  be,  when  the 
defendant's  ability  arises, — Tanner  v.  Smart,  6  B.  &  C. 
603, 9  D.  &  R.  549 ;  Waters  v.  The  Earl  of  T/ianet,  2 
0.  B.  757,  2  Gale  &  D.  166.  [Jervis,  C.  J.  That  is 
^  the  case  put  by  my  Brother  Williams.  He  puts  the 
case  of  an  absolute  and  unconditional  promise,  at  the 
end  of  five  years  and  a  half.  Does  that  make  a  contract 
from  which  the  limitation  is  to  run  ?]  If  in  writing,  it 
would  constitute  a  new  cause  of  action.  ^Crowder,  J. 
^ou  contend,  then,  that  a  different  rule  prevails  since 
the  9  G.  4,  c.  14,  requiring  the  promise  to  be  in  writ- 
J^?]  I  do.  The  promise,  to  pay  is  the  "substitution  of 
*  new  cause  of  action.  In  Bird  v.  Gammon,  3  N.  C.  883, 
^  Scott,  213,  a  letter  much  less  strong  than  this,  was 
'^  a  sufiScient  acknowledgment  and  promise  to  revive 
*debt:  the  defendant  wrote, — ^'  I  do  wish  I  could  com- 
jly  with  your  request,  for  really  I  am  and  have  been 
^  wretched  indeed  on  account  of  your  account  not 
"^  paid.  I  hear  there  is  a  prospect  of  an  abundant 
^est,  which  surely  must  turn  into  a  goodly  sum,  and 
^Jiriderably  reduce  your  account.  At  all  events,  if  it 
does  not,  the  concern  must  be  broken  up  to  meet  it  at  last. 
%  hope  is,  that,  out  of  the  present  harvest,  you  will  be 
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1854.        paid.^'     \_Maule,  J.    Can  you  declare  agaiiurt  a  man  for 
^EAOOT       goods  sold  and  delivered)  and  tlien>  in  another  count, 
V-  say  that  the  defendsAt.  bein^  so  indebted  tot  the  goods  in 

the  first  count,  promised  to  pay  ?]  Here,  the  first  count 
is  incorporated  in  the  fifth.  [^Maule,  J.  ^ot  so  inccnr- 
porated  as  to  make  a  cause  of  action.]  It  is  aabmitted 
that  there  is  a  good  consideration  for  the  drfendant's 
promise,  on  the  ground  that  th^re  is  a  request  f<nr  forbear- 
ance. The  defendant  in  an  oblique  way  asks  indulgence. 
[Maule,  J,  The  letter  seems  to  me  to  be  a  tolerably  suc- 
cessful attempt  to  say  nothing.]  The  {promise  is  made  in 
consequence  of  the  request  to  forbear.  Tindal,  C.  J.,  in 
delivering  the  judgment  of  the  court,  in  Kaye  v.  Duttan, 
7  M.  &  G.  807,  8  Scott,  N.  R.  495,  says,— ''Two  ob- 
jections were  made  to  the  declaration, — first,  that  it  did 
not  shew  any  consideration  for  the  promise  by  the  de- 
fendant,— secondly,  that  the  promise  was  laid  in  respect 
of  an  executed  consideration,  but  was  not  sudi  a  promise 
as  would  have  been  implied  by  law  from  that  considera- 
tion ;  and  that,  in  point  of  law,  an  executed  conoderation 
will  support  no  promise,  although  express,  other  liian  that 
which  the  law  itself  would  have  implied.  The  cases  cited 
by  the  defendant,  viz.  Brown  v.  Crump,  1  Marsh.  567,  6 
Taunt.  300,  Granger  v.  Co//«w,  6  M.  &  W.  458,  HopMmM 
V.  Logaiiy  5  M.  &  W.  241,  7  Dowl.  P.  C.  860,  Jacksom,  t. 
Cobbin,  8  M.  &  W.  790,  1  Dowl.  N.  S.  96,  and  JJoworb 
V.  Thomas,  3  Q.  B.  234,  2  Gale  &  D.  508,  certainly 
support  that  proposition  to  this  extent, — that,  where 
the  consideration  is  one  from  which  a  promise  is  by 
law  implied,  there  no  express  promise  made  in  respect 
of  that  consideration  after  it  has  been  executed,  differing 
from  that  which  by  law  would  be  implied,  can  be  en- 
forced.  But  those  cases  may  have  proceeded  on  the 
principle  that  the  consideration  was  exhausted  by  the 
promise  implied  by  law,  from  the  very  execution  of  it; 
and,  consequently,  any  promise  made  afterwards  must 
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be  nndnm  pactum,  there  remaming  no  consideration  to        1854. 

sapport  it.     But  the  case  may  perhaps  be  different       dbItow 

wbere  there  is  a  consideration  from  which  no  promise       ^  ^• 

.  Gredlbt. 

would  be  implied  by  law ;  that  is^  where  the  party  suing 

bai  sustained  a  detriment  to  himself,  or  conferred  a 

be&efit  on  the  defendant,  at  his  request,  under  circum- 

staaoQB  which  would  not  raise  any  impUed  promise.     In 

toch  cases,  it  q^ars  to  have  been  held  in  some  in- 

flfcanoGi  that  the  act  done  at  the  request  of  the  party 

duirged,  is  a  sufficient  consideration  to  render  binding  a 

Jtoam  afterwards  made  by  him  in  respect  of  the  act  so 

done.   Hunt  y.  Bate,  Dyer,  272,   and  several  cases 

mentioned  in  the  maigin  of  the  report  of  that  case,  seem 

to  go  to  that  extent :  as  also  do  some  others  collected  in 

M.  Alur.  AetioH  sur  Case  (2)  /' 

I^,  was  not  called  upon  to  reply. 

hwiB,  C.  J.     I  am  of  opinion  that  our  judgment 
OQgHt  to  be  for  the  defendant  upon  the  demurrer  to  the 
^  Gonut.     The  argument  on  behalf  of  the  plainti£P  in 
lopport  of  that  count  proceeded  upon  two  points ;  but 
the  ooont  itself  professes  to  rely  upon  one  ground  only, 
^  a  consideration  of  forbearance, — to  raise  which,  there 
iDQat  be  a  request  fix>m  the  defendant  for  forbearance,  and 
a  fisrbearance  by  the  plaintiff  in  consequence  of  that 
nqoeat.    But  I  do  not  think  that  the  plaintiff's  letter, 
wliicb  is  set  out  in  the  fifth  count,  amounts  to  anything 
of  the  sort.     That  letter  does  not  ask  for  indulgence  or 
forbearance.    The  writer  says :    "  I  know  how  worthless 
are  promises  of  reparation,  how  wholly  disregarded  are 
cntxeaties  for  indulgence/'     It  was  unnecessary  for  the 
defendant  to  ask  for  indulgence,  seeing  that  he  was  in  a 
oonditioii  of  hopeless  insolvency.     It  scen[is  to  me,  there- 
five,  that  the  fifth  count,  so  far  as  regards  the  only  con- 
aderation  upon  which  it  professes  to  proceed,  wholly  fails. 
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1854.  Mr.  Bullar  relies  also  upon  another  ground,  viz.  that  the 
Dt^cox  letter  contains  a  promise  to  pay,  and  that  affords  a 
^   ^'  sufficient  foundation  for  the  action.     But,  in  the  view  I 

GSIDLST. 

take  of  the  case,  it  is  unnecessary  to  consider  whether 
the  letter  does  or  does  not  contain  an  absolute  promise 
to  pay  the  debt.  It  proceeds, — "  Yet  will  I  say  that  the 
most  anxious  endeavour  and  hope  of  every  future  day 
shall  be,  to  prove  my  regard  and  gratitude  in  the  only 
way  in  which  the  world  esteems  the  proof,  by  restoring 
to  you  all  that  I  owe.^^  That  can  hardly  amount  to  an 
absolute  and  unqualified  promise  of  payment.  Assuming, 
however,  that  it  does,  the  effect  of  the  declaration  is 
this, — The  plaintiff  has  three  separate  causes  of  action 
against  the  defendant,  viz.  those  contained  in  the  firs;^ 
third,  and  fourth  counts :  having  those  causes  of  action 
against  the  defendant,  the  defendant  writes  him  a  letter 
admitting  his  liability,  and  promising  to  pay.  That  was 
nothing  more  than  the  defendant  was  bound  to  do  with- 
out the  letter :  and,  though  the  letter  might  be  evidence, 
it  does  not  express  any  new  cause  of  action.  If  the 
declaration  had  shewn  that  the  causes  of  action  referred 
to  were  gone  but  for  the  letter,  and  that  letter  had  shewn 
such  a  promise  as  would  revive  them,  so  as  to  raise  a 
new  contract,  the  case  might  have  been  different.  But 
that  is  not  suggested.  In  declaring  upon  such  a  letter, 
the  plaintiff  was  bound  to  shew  upon  the  record  circum- 
stances to  make  it  a  cause  of  action.  That  he  has  not 
done.  At  the  utmost,  the  letter  amounts  only  to  a  promise 
without  consideration,  which  will  not  sustain  an  action. 

Maule,  J.  I  am  of  the  same  opinion.  The  fifth 
count  refers  to  the  first,  third,  and  fourth  counts  as 
stating  good  causes  of  action ;  and  then  it  sets  out  the 
defendant's  letter.  The  true  construction  of  that  letter 
is,  that  it  is  a  mere  deprecation  of  harsh  measures.  The 
writer  does  not  dispute  his  liability  to  the  plaintiff  in 
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respect  of  some  debt^  and  he  expresses  a  hope  that  he        1854. 


V. 

Qbidlbt. 


may  some  day  be  able  to  prove  his  regard  and  gratitude        dkacok 
to  his  creditor  by  satisfying  his  demand.     It  does  not^ 
lowever,  import  any  new  contract  or  promise.     It  may 
^  that  such  a  letter  would  amount  to  a  sufficient  ac- 
knowledgment or  promise^  within  the  9  G.  4,  c.  14,  to 
^e  the  case  out  of  the  operation  of  the  statute  of  limi- 
^tions.    But,  when  the  statute  does  not  come  in  ques- 
^otx,  assmning  that  the  letter  does  contain  an  acknow- 
ledgment, or  even  a  promise,  it  amoimts  to  no  more  than 
**^,— that  a  man,  being  liable  to  pay  a  debt,  promises 
*^  pay  it.     Such  a  promise,  which  leaves  the  legal  rights 
^^  the  parties  just  where  they  were,  creates  no  new  cause 
^*    ^on.     An  attempt  was  made  to  throw  aside  that 
P^^tt  of  the  count  which  states  the  letter,  and  to  sustain 
*^   xapon  the  introductory  matter.     The  answer  to  that  is, 
*^^t  the  introductory  part  is  used  only  as  introduction, 
•^-^ting  the  existence  of  a  legal  liability  for  which  the 
^^fendant  is  already  charged.     The  count,  if  operative 
*^  all,  could  only  be  so  by  reason  of  some  promise  con- 
*^i»ed  in  the  letter,  and  that  fails,  upon  the  groimds 
•lixady  stated.     The  count  is  clearly  bad. 

Williams,  J.     I  am  quite  of  the  same  opinion.     It 

^ag  argued,  that,  if  the  letter  contains  no  consideration 

^forbearance,  there  is  a  promise  which  affords  a  good 

^dation  for  the  fifth  count.     In  the  first  place,  I  feel 

P^t  difficulty  in  finding  any  promise  at  all.     But,  as- 

•ttnung  that  there  was  a  promise,  it  is  clear  from  the 

vithroities  that  a  bare  promise  to  pay  the  claims  referred 

to,  without  more,  would  afford  no  foimdation  for  an 

action.    Nothing  can  be  clearer.     It  is  unnecessary  to 

ooDnder  whether,  if  the  letter  contained  a  request  for 

ibrbearance,  the  count  would  disclose  a  consideration  to 

tapport  it;    for,  I  find  no  language  in  that  letter  to 

justify  Mr.  BuUar's  construction  of  it. 
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1864.  Crowdeb^  J.    I  agree  with  the  rest  of  the  court  in 

jj^QQjf       thinking  that  there  is  no  sufficient  consideration  to  sup- 
^   *•  port  the  fifth  count,  and  that  the  count  is  radically  bad. 

Judgment  for  the  defendant. 


Talbot  v.  La  Boche. 

Nov,  2. 

In  an  action       X  HIS  was  an  action  for  an  alleged  infiingem^it  of  a 

for  infiinffo-  .      a 

ment  ofTal.       patent 

bof  8  patent  rpj^^  declaration  stated  that  the  plaintiff  was  and  is  the 

for  "improve-  ,  ^  ^         ^ 

ments  in  ob-  first  and  true  inventor  of  so  much  of  certain  '^  improve- 
OTr^raienta-  nients  m  obtaining  pictures  or  representations  of  objects'' 
?^^.?^x?^       as  was  not  thereinafter  mentioned  to  have  been  dis- 

jectB,"  the 

court  reftued  claimed  by  him ;  and  thereupon  Her  Majesty,  Queen 

pl^i^in  his  Victoria,  by  letters-patent  under  the  great  seal  of  Great 

PJ^^?^  ^  Britain^  granted  the  plaintiff  the  sole  privilege  to  make^ 

dfy  partica-  use,  and  vend  the  said  invention  within  England,  Wales, 

■on/and  oool-  &i^d  the  town  of  Bcrwick-upon-Twecd,  for  the  term  of 

^I^^  fourteen  years  from  the  8th  of  February,  1841,  subject 

ofthespedfica-  to  a  Condition  that  the  plaintiff  should,  within    six 

have  heen  in-  Calendar  mouths  next  aft;er  the  date  of  the  said  letters- 

^o^thfde-  pa^^^^i  ^^^*®  ^  ^  inrolled  in  the  High  Court  of 
ciaration  Chancery  an  instrument  in  writing;  under  his  hand  and 

merelv  averred 

an  infnnge-  seal,  particularly  describing  and  ascertaming  the  nature 
rti^ermf^^    of  his  said  invention,  and  in  what  manner  the  same  was 

to  be  and  might  be  performed :  that  the  plaintiff  did 
within  the  time  prescribed  fulfil  the  said  condition :  that 
the  plaintiff,  after  the  Ist  of  October,  1852,  having  first 
obtained  the  leave  of  Her  Majesty^s  attorney-general, 
duly  certified  by  his  fiat  and  signature,  for  that  purpose 
caused  to  be  filed  and  duly  entered,  according  to  the 
provisions  of  the  statutes  in  that  behalf,  in  the  office  for 


LlfiOGHl. 
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filing  Bpecificalions  in  Chanoery  under  the  Patent  Laws        1854. 
Amendment  Act,  1852,  15  &  16  Vict,  c  83,  with  the       tauuxt 
Kud  qpectfioation,  a  disdaimer  of  certain  parts  of  the     ^    ^' 
^d  specification  and  invention,  stating  therein  the  rea- 
^OQs  fcr  such  disdaimer,  and  such  disclaimer  not  being 
snch  as  extended  the  exdusive  right  granted  bj  the  said 
fettears-pitent ;  and  Her  Majesty^s  said  attorney -general 
^^7  certified  in  his  said  fiat  that  an  action  might  be 
J^^^^lit  in  respect  of  any  infringement  committed  prior 
to  the  filing  of  such  disdaimer :  and  that  the  defendant 
doriixg  the  said  term,  infringed  the  said  patent  right 
othe^^me  than  in  relation  to  the  parts  of  the  said  inven- 
tion 8o  disdaimed :  and  the  plaintiff  claimed  5000/. 

^iik  the  dedaration  were  delivered  the  following 
particulars  of  breaches : — 

*'  That  the  defendant,  on  the  1st  of  August,  1853,  and  PaHacakn  of 
€vi  divers  days  between  that  day  and  the  commencement 
of  ihiB  suit,  at  No.  65,  Oxford  Street,  in  the  county  of 
Middlesex,  infringed  the  plaintiff's  patent,  by  making, 
^Bi^i  and  selling  pctures  and  portraits  made  and 
^^Mted  according  to  the  plaintiff's  invention  in  the 
^  patent,  otherwise  than  in  relation  to  the  parts  dis- 
<^ed;  and  also  infringed  the  said  patent,  by  making, 
^lOifj  and  selling  pictures  and  portraits  whereby  the 
phmtiff's  said  invention  was  coimterfeited,  imitated,  and 
nswmbled." 

The  defendant  applied  by  summons  for  further  and 
better  particulars,  wh^?eupon  the  plaintiff  delivered  the 
fiwoning:— 

"The  fdaintiff  farther  says  that  one  of  such  pictures  Further  parti- 
ng portraits  was  made  and  sold  by  the  defendant  at  the  ^^^^^'"^ 
pine  aforesaid,  to  Arthur  Herbert  Church,  on  or  about 
Ae  27th  of  April  last ;  but  the  plaintiff  states  this  by 
wwf  of  instance  and  example  only,  and  not  so  as  to  pre- 
dude  him  at  tiie  trial  from  insisting  upon  other  above- 
menlioDed  infringements/' 
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1854. 


Taisot 

V. 

LaBoohb. 

Spedficafcion. 


The  specification  of  the  plaintiff's  alleged  invention 
was  as  follows : —  » 

''The  first  part  of  my  invention^  is^  a  method  oP 
making  paper  extremely  sensitive  to  the  rays  of  light. 
For  this  purpose^  I  select  the  best  writing-paper^  having 
a  smooth  surface^  and  a  dose  and  even  texture. 

"  First  pari  of  the  preparation  of  the  paper.     I 
solve  100  grains  of  crystallized  nitrate  of  silver  in 
ounces  of  distilled  water.     I  wash  one  side  of  the  papeoz 
with  this  solution^  with  a  soft  camel  hair  brosh^  audi 
place  a  mark  upon  that  side,  by  which  to  know  it  again.^ 
I  dry  the  paper  cautiously  at  a  distant  fire,  or  else  IZj 
leave  it  to  dry  spontaneously  in  a  dark  place.     Next,  I  1 
dip  the  paper  in  a  solution  of  iodide  of  potassium  con- 
taining 500  grains  of  that  salt  dissolved  in  one  pint  of 
water.     I  leave  the  paper  a  minute  or  two  in  this  sda- 
tion.     I  then  take  it  out  and  dip  it  in  water.     I  then 
dry  it  lightly  with  blotting-paper,  and  finish  drying  it 
at  a  fire,  or  else  I  leave  it  to  dry  spontaneously.    All 
this  process  is  best  done  in  the  evening,  by  candle-light. 
The  paper  thus  far  prepared  may  be  called,  for  the  sake 
of  distinction,  'iodized  paper.'     This  iodized  paper  is 
scarcely  sensitive  to  Ught,  but  nevertheless  it  should  be 
kept  in  a  portfolio  or  some  dark  place  till  wanted  for 
use.     It  does  not  spoil  by  keeping  any  length  of  time, 
provided  it  is  kept  in  a  portfolio,  and  not  exposed  to  the 
Ught. 

"  Second  part  of  the  preparation  of  the  paper.  This 
second  part  is  best  deferred  imtil  the  paper  is  wanted 
for  use.  When  that  time  is  arrived,  I  take  a  sheet  of 
the  iodized  paper,  and  wash  it  with  a  liquid  prepared  in 
the  following  manner, — Dissolve  100  grains  of  cxystal- 
lized  nitrate  of  silver  in  2  ounces  of  distilled  water  :  to 
this  solution  add  one  sixth  of  its  volume  of  strong  acetic 
acid  :  let  this  mixture  be  called  A. :  dissolve  crystallized 
gallic  acid  in  distilled  water,  as  much  as  it  will  dissolve 
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(which  is  a  very  small  quantity) :  let  this  solution  be        1854. 

called  B. :  when  you  wish  to  prepare  a  sheet  of  paper       talbot 

for  use,  mix  together  the  liquids  A.  and  B.  in  equal  J*- 

▼olxunes.    This  mixture  I  shall  call  by  the  name  of  gallo- 

nitrate  of  silver.     Let  no  more  be  mixed  than  is  in- 

^ded  to  be  used  at  one  time,  because  the  mixture  will 

J^ot  keep  good  for  a  long  period.     Then  take  a  sheet  of 

•^^dized  paper,  and  wash  it  over  with  this  gallo-nitrate  of 

"flver,  with  a  soft  camel  hair  brush,  taking  care  to  wash 

^  on  the  side  which  has  been  previously  marked.     This 

<>peration  should  be  performed  by  candle-light.     Let 

*«e  paper  rest  half  a  minute,  and  then  dip  it  into  water ; 

ttien  dry  it  lightly  with  blotting-paper ;  and,  lastly,  dry 

^  cautiously  at  a  fire,  holding  it  at  a  considerable  dis- 

^ce  therefrom.     When  dry,  the  paper  is  fit  for  use; 

"Ht  it  is  advisable  to  use  it  within  a  few  hours  after  its 

pi'eparation.    Note,  that,  if  it  is  used  immediately,  the 

^«8t  dijring  may  be  dispensed  with,  and  the  paper  may 

oe  used  moist.     Note  2.    Instead  of  using  a  solution  of 

pDic  acid  for  the  liquid  B.,  the  tincture  of  galls,  diluted 

^th  water,  may  be  used ;  but  it  is  not  so  advisable. 

"  Use  of  the  paper.    The  paper  thus  prepared,  and 

wliich  I  name  '  Calotype  paper,'  is  placed  in  a  camera 

obscura,  so  as  to  receive  the  image  formed  in  the  focus 

of  the  lens.    Of  course,  the  paper  must  be  screened  or 

defisnded  from  the  light  diiring  the  time  it  is  being  put 

into  the  camera.     When  the  camera  is  properly  pointed 

it  the  object,  this  screen  is  withdrawn,  or  a  pair  of 

internal  doors  are  opened  so  as  to  expose  the  paper  for 

the  reception  of  the  image.     If  the  object  is  very  bright, 

car  the  time  employed  is  sufficiently  long,  a  sensible 

image  is  perceived  upon  the  paper  when  it  is  withdrawn 

fiom  the  camera :  but,  when  the  time  is  short,  or  the 

objects  dim,  no  image  whatever  is  visible  upon  the  paper, 

wUch  appears  entirely  blank:  nevertheless,  it  is  im- 

with  an  invisible  image ;  and  I  have  discovered 
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1854.       the  means  of  causing  this  image  to  become  visible. 

rp^^j^^^       This  is  performed  as  follows : — I  take  some  gallo-nitrate 

^     *•  of  silver,  prepared  in  the  manner  before  directed,  and 

La  Boohb.  .     .     . 

with  this  liquid  I  wash  the  paper  all  over  with  a  soft 
camel  hair  brush.  I  then  hold  it  before  a  gentle  fire, 
and,  in  a  short  time  (varying  firom  a  few  seconds  to  a 
minute  or  two),  the  image  begins  to  appear  upon  the 
paper.  Those  parts  of  the  paper  upon  which  light  baa 
acted  the  most  strongly  become  brown  or  black,  while 
those  parts  on  which  light  has  not  acted  remain  white. 
The  image  continues  to  strengthen  and  grow  more  and 
more  visible  during  some  time.  When  it  appears  atrcMig 
enough,  the  operation  should  be  terminated^  and  the 
picture  fixed. 

^'  The  fixing  process.  In  order  to  fix  the  picture  thus 
obtained,  I  first  dip  it  into  water.  I  then  partly  diy  it 
with  blotting-paper,  and  then  wash  it  with  a  solution  of 
bromide  of  potassium  containing  100  grains  of  that  aalt 
dissolved  in  8  or  10  ounces  of  water.  The  picture  is 
then  washed  with  water,  and  then  finally  dried.  Instead 
of  bromide  of  potassium,  a  strong  solution  of  common 
salt  may  be  used ;  but  it  is  less  advisable.  The  picture 
thus  obtained  will  have  its  lights  and  shades  reversed, 
with  respect  to  the  natural  objects,  vis,  the  lights  of  the 
objects  are  represented  by  shades,  and  vice  versA.  But 
it  is  easy  fix)m  this  picture  to  obtain  another  whidbk  shall 
be  conformable  to  nature,  viz.  in  which  the  lights  shall 
be  represented  by  lights,  and  the  shades  by  shades. 
It  is  only  necessary  for  this  purpose  to  take  a  second 
sheet  of  sensitive  calotype  paper,  and  place  it  in  dose  con« 
tactwith  the  first,  upon  which  the  picture  has  been  formed. 
A  board  is  put  beneath  them,  and  a  sheet  of  glass  above, 
and  the  whole  is  pressed  into  close  contact  by  screws. 
Being  then  placed  in  sunshine  or  daylight  for  a  short 
time,  an  image  or  copy  is  formed  upon  the  second 
sheet  of  paper.    This  image  or  copy  is  often  inviaiUe  at 
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first:  bat  the  image  may  be  made  to  appear  in  the  1854. 
same  way  that  has  been  already  stated.  But  I  do  not  taxbot 
i^eoommend  that  the  copy  should  be  taken  on  calotype  ^ 

paper:  on  the  contrary,  I  would  advise  that  it  should 
^  taken  on  common  photc^raphic  paper.     This  paper 
tt  made  by  washing  good  writing  paper,  first  with   a 
^^sk  sdntion  of  common  salt,  and  next  with  a  solution 
of  loitrate  of  silver.     Since  it  is  well  known,  having  been 
"^^^j  communicated  to  the  public  by  myself  in  the  year 
1SS9,  and  that  it  forms  no  part  of  the  present  invention, 
I  x^ced  not  describe  it  here  more  particularly.    Although 
^  "takes  a  much  longer  time  to  obtain  a  copy  upon  this 
P^per,  than  upon  calotjrpe  paper,  yet  the  tints  of  the 
<^cyp7  are  generally  more  harmonious  and  agreeable. 
(^  whatever  paper  the  copy  is  taken,  it  should  be  fixed 
'm  the  way  already  described.    After  a  calotype  picture 
^^Bs  famished  a  good  many  copies,  it  sometimes  grows 
^BQtt|  and  the  subsequent  copies  are  inferior.     This  may 
"C  prevented,  by  means  of  a  process  which  revives  the 
strength  of  the  calotpye  pictures.     In  order  to  do  this, 
it  is  only  necessary  to  wash  them  by  candle-light  with 
pllo-nitrate  of  silver,  and    then  warm   them.    This 
caoses  all  the  shades  of  the  picture  to  darken  consider- 
Mbiy,  while  the  white  parts  are  unaffected.     After  this, 
the  picture  is  of  course  to  be  fixed  a  second  time.     The 
picture  wiU  then  yield  a  second  series  of  copies ;  and  a 
great  number  of  them  may  frequently  be  made.     Note, 
In  the  same  way  in  which  I  have  just  explained  that  a 
fitted  calotype  picture  may  be  revived  and  restored,  it  is 
possible  to  strengthen  and  revive  photographs  which  have 
been  made  on  other  descriptions  of  sensitive  photogra- 
jSaic  paper :  but  these  are  inferior  in  beauty,  and  more- 
over the  result  is  less  to  be  depended  upon.     1  therefore 
do  not  recommend  them. 

''The  next  part  of  my  invention  consists  in  a  mode  of 
obtaining  positive  photographic  pictures,  that  is  to  say, 
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1854.  photographs  in  which  the  lights  of  the  objects  are  repre 
Talbot  sented  by  lights,  and  the  shades  by  shades.  I  have  al 
ready  described  how  this  may  be  done  by  a  double  pro 
cess  :  but  I  shall  now  describe  the  means  of  doing  it  b; 
a  single  process.  I  take  a  sheet  of  sensitive  calotyp 
^  paper^  and  expose  it  to  daylight  until  I  perceive  a  sligh 
but  visible  discoloration  or  browning  of  its  sur£EU«.  Thi 
generally  occurs  in  a  few  seconds.  I  then  dip  the  pi^ 
into  a  solution  of  iodide  of  potassium  of  the  sam 
strength  as  before^  viz.  500  grains  to  one  pint  of  watei 
This  immersion  apparently  removes  the  visible  impres 
sion  caused  by  the  light :  nevertheless,  it  does  not  reall; 
remove  it ;  for,  if  the  paper  were  to  be  now  washed  witl 
gallo-nitrate  of  silver,  it  would  speedily  blacken  all  ovei 
The  paper  when  taken  out  of  the  iodide  of  potassium  i 
dipped  in  water,  and  then  lightly  dried  with  blotting 
paper :  it  is  then  placed  in  the  focus  of  a  camera  obscor 
which  is  pointed  at  an  object :  after  five  or  ten  minutes 
the  paper  is  withdrawn,  and  washed  with  gallo-nitrat 
of  silver,  and  warmed  as  before  directed  :  an  image  wil 
then  appear  of  a  positive  kind,  viz.  representing  thi 
lights  of  the  object  by  lights,  and  the  shades  by  shades 
Engravings  may  be  very  well  copied  in  the  same  way 
and  positive  copies  of  them  obtained  at  once  (reversed 
however,  from  right  to  left) .  For  this  purpose,  a  shee 
of  calotype  paper  is  taken,  and  held  in  daylight,  t< 
darken  it,  as  before  mentioned :  but,  for  the  presen' 
purpose,  it  should  be  more  darkened  than  if  it  were  in 
tended  to  be  used  in  the  camera  obscura.  The  rest  o 
the  process  is  the  same.  The  engraving  and  the  sen 
sitive  paper  should  be  pressed  into  close  contact,  witl 
screws  or  otherwise,  and  ^placed  in  the  sunshine,  whid 
generally  effects  the  copy  in  a  minute  or  two.  Thi; 
copy^  if  it  is  not  sufficiently  distinct^  must  be  renderec 
visible,  or  strengthened,  with  the  gallo-nitrate  of  silver 
as  before  described. 
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'^  I  am  aware  that  the  use  of  iodide  of  potassium  for        1854. 
obtaining  positiye  photographs^  has  been  recommended       Z 
by  others ;  and  I  do  not  claim  it  here  by  itself  as  a  new  f 

invention^  but  only  when  used  in  conjunction  with  the 
gallo-nitrate  of  silver,  or  when  the  pictures  obtained  are 
rendered  visible  or  strengthened  subsequently  to  their 
first  formation.  In  order  to  take  portraits  from  the 
lifey  I  prefer  to  use  for  the  object  glass  of  the  camera  a 
lens  whose  focal  strength  is  only  three  or  four  times 
g^'eater  than  the  diameter  of  the  aperture.  The  person 
whose  portrait  is  to  be  taken  should  be  so  placed  that 
the  head  may  be  as  steady  as  possible ;  and,  the  camera 
^i^itxg  then  pointed  at  it,  an  image  is  received  on  the 
senaitive  calotype  paper.  I  prefer  to  conduct  the  pro- 
cess in  the  open  air  under  a  serene  sky,  but  without 
^■i^i^fthine.  The  image  is  generally  obtained  in  half  a 
^"^^ute  or  a  minute.  If  sunshine  is  employed,  a  sheet 
of  hlue  glass  should  be  used  as  a  screen  to  defend  the 
eyes  firom  too  much  glare,  because  this  glass  does  not 
^"^^terially  weaken  the  power  of  the  chemical  rays  to 
^ect  the  paper.  The  portrait  thus  obtained  on  the 
^^type  paper  is  a  negative  one,  and  from  this  a  positive 
^y  may  be  obtained  in  the  way  already  described. 

**  I  daim, — First,  the  employing  gallic-add,  or  tincture 
^  Sdls^  in  conjunction  with  a  solution  of  silver,  to 
'^^er  paper  which  has  received  a  previous  preparation^ 
^<^e  sensitive  to  the  action  of  the  light : 

"  Second^,  the  making  visible  photographic  images 

^P^Ui  paper^  and  strengthening  such  images  when  already 

^HUy  OP  imperfectly  visible,  by  washing  them  with 

9^ds  which  act  upon  those  parts  of  the  paper  which 

*^^  been  previously  acted  upon  by  light : 

^I^Iiirdly,  the  obtaining  portraits  from  the  life  by  pho- 
^K^^phic  means  upon  paper : 

fourthly,  the  employing  bromide  of  potassium,  or 

t2 
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1854. 


Talbot 

V, 

LaBoobjl 

Defendant's 
affidavit. 


some  other  soluble  bromide,  for  fixing  the  images  ob- 
tained." 

Upon  an  affidavit  of  the  defendant,  stating,  that  this 
action  was  brought  to  recover  damages  in  respect  of  al- 
leged infringements  by  him  of  the  plaintiff's  patent  ''for 
improvements  in  obtaining  pictures  or  representations  of 
objects ;"  that  the  pictures  made  by  the  defendant  are 
produced  by  a  process  commonly  called  and  known  as 
''  the  collodion  process,"  and  which  process  differs  en- 
tirely from  those  described  in  the  plaintiff's  specifica- 
tion, and  could  not,  as  the  deponent  was  advised  and 
believed,  be  considered  as  an  infiringement  of  the  plain- 
tiff's patent ;  that  the  plaintiff  in  his  specification  de- 
scribes various  processes,  all  of  which  he  claims  to  be 
within  the  protection  of  his  patent ;  that  the  deponent 
did  not  know  which  of  the  said  processes  so  described  in 
the  said  specification  the  plaintiff  intended  to  allege  the 
deponent  had  in&inged;  that  the  deponent  had  been 
advised  and  believed  that  the  evidence  that  would  be  re- 
quired in  order  to  meet  any  case  that  might  be  set  up  at 
the  trial  to  prove  an  infringement  of  any  one  of  the  pro- 
cesses mentioned  in  the  specification,  would  be  entirely 
different  from  that  which  would  be  required  to  meet  the 
proof  of  infringement  of  any  other  of  the  processes ;  and 
that,  consequently,  the  deponent  was  greatly  embarrassed 
and  perplexed,  and  would  be  put  to  great  and  unneces- 
sary expense  and  trouble  in  preparing  his  defence  to  the 
action,  unless  the  court  directed  the  plaintiff  to  furnish 
him  full  particulars  of  such  breaches  of  the  plaintiflTs 
patent  as  he,  the  plaintiff,  intended  to  rely  on  at  the 
trial. 


Hannen  moved  for  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  he  should  not  deliver  to  the  defendant 
further  and  better  particulars  of  the  infringements  of  the 
patent  complained  of.     He  submitted  that  the  plaintiff 
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should  specify  more  particularly  the  persons  with  respect        1854. 

to  whom,  and  the  occasions  upon  which,  the  alleged  in-        Talbot 

fringements  occurred  :   and  that  he  should  point  out     ^    J*- 
°  / ,  ^  La  Rochb. 

with  reasonable  precision  the  particular  parts  of  the 
specification  which  the  defendant  had  used.    The  speci- 
fication sets  forth  a  great  many  processes, — some  of 
which  are  claimed  as  new,  and   all  distinct  in  their 
Mture,— leading  to  the  production  and  perpetuation  of 
pictures  upon  paper.    Before  the  passing  of  the  recent 
statute,  the  court,  of  its  own  authority,  sometimes  called 
iipon  the  plaintiff  to  give  particulars  of  infringements, 
where  the  justice  of  the  case  seemed  to  require  it.   Thus, 
in  Perry  v.  Mitchell,  1  Webster,  P.  C.  269,  which  was 
«n  action  for  the  infringement  of  two  letters-patent  for 
improvements  in  pens,  the  specification  set  forth  and 
tacrihed  thirteen  different  pens,  containing  an  indefinite 
number  of  slits  and  adjustments :  the  declaration  as- 
signed as  breaches,  the  making,  &c.,  of  pens  and  nibs  in 
imitation  of  parts  of  the  said  invention,  with  divers 
additions  thereto  and  subtractions  therefrom :  and  the 
court  of  Exchequer  compelled  the  plaintiff  to  deliver 
pirticnlars  in  writing  of  the  infringements  on  which  he 
intended  to  rely,  specifying  the  particular  pens  shewn  in 
the  drawings  annexed  to  the  specification  in  respect  of 
whidi  such  infringements  had  taken  place.     The  delivery 
of  particulars  in  these  cases  is  now  regulated  by  the  15  & 
16  Vict.  c.  88,  the  41st  section  of  which  provides,  that,  in 
any  action  for  the  infringement  of  letters-patent,  the 
plaintiff  shall  deliver  with  his  declaration  particulars  of 
the  breaches  complained  of  in  the  action,  &c.,  and  at  the 
trial  of  such  action,  &c.,  no  evidence  shall  be  allowed  to 
be  given  in  support  of  any  alleged  infringement,  &c., 
whidi  shall  not  be  contained  in  the  particulars  delivered. 
It  must  be  assumed  that  the  legislature  intended  that 
tlie  particulars  should  give  some  information  which  the 
declaration  docs  not  convey.     The  defendant's  affidavit 
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1854.        states  that  the  several  processes  mentioned  in  the  sped- 
Xalbot       fication  are  entirely  different  fix)m    each  other,   and 

,     j;-  different  firom  that  nsed  by  the  defendant.    [Jervis.  C.  J. 

La  Roghs.  ''  *■ 

The  question  will  be  whether  the  defendant's  prooess 

falls  within  what  is  called  a  chemical  equivalent.]  The 
43rd  section^  which  enacts,  that,  in  taxing  the  costs  in 
any  action  for  infiringing  letters-patent,  r^ard  shall  be 
had  to  the  particulars  delivered  in  such  action,  and  the 
plaintiff  and  defendant  respectively  shall  not  be  allowed 
any  costs  in  respect  of  any  particulars  unless  certified  by 
the  judge  before  whom  the  trial  was  had  to  have  been 
proved  by  such  plaintiff  or  defendant  respectively,  with- 
out regard  to  thcS  general  costs  of  the  cause, — throws 
some  light  upon  the  intention  of  the  legislature  in  fram- 
ing the  4l8t  section ;  for,  if  this  general  form  of  par- 
ticular is  allowed,  the  plaintiff  would  not  be  brought 
within  the  operation  of  s.  43.  IMaule,  J.  Would  you 
be  satisfied  if  the  plaintiff  says  that  your  ''  collodion  pro- 
cess'^  amounts  in  substance  to  an  infiringement  of  his 
process?]  That,  it  is  submitted,  would  not  be  suffi- 
ciently precise.  The  specification  describes  two  modes  of 
producing  pictures,  by  totally  different  processes.  [/«r- 
viSy  C.  J.  If  the  two  processes  described  in  the  specifi- 
cation are  wholly  distinct  firom  each  other,  and  the 
defendant's  process  may  be  an  infiringement  of  the  one, 
and  not  of  the  other,  he  ought  to  have  better  particulars. 
But,  if  the  whole  is  substantially  one  process,  he  is  not 
entitled  to  them.]  The  defendant  surely  is  entitled  to 
be  informed  as  to  which  particular  prooess  he  has  in- 
firinged.  [Jervis,  C.  J.  We  must  not  make  the  par- 
ticulars more  complicated  than  a  specification.]  Tbe« 
particulars  originally  delivered  stated  an  infiringement 
by  making  and  selling  pictures  and  portraits  acoordingia 
to  the  plaintifi^s  invention,  within  certain  dates.  Th^^. 
amended  particulars  give  one  instance  only.  The  jdain-.^ 
tiff  must  know  what  he  inteuds  to  prove. 


La  Rochb. 
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JsRvis,  C.  J.    I  am  of  opinion  that  the  defendant  is       1854. 
not  entitled  to  any  further  or  better  particulars  in  this       Z 
case.    Under  a  plea  of  want  of  novelty,  the  court  re-     ^    j. 
quires  the  particulars  of  objections  to  condescend  upon 
particalar  instances.    But  that  is  very  different  fix>m  this 
C3ase  ;  the  matter  there  is  not  in  the  knowledge  of  the 
patentee.     But  the  defendant  must  know  whether  and 
in  what  respects  he  has  been  guilty  of  an  infiringement. 

Maule,  J.    I  agree  with  my  Lord  Chief  Justice  in 
thinking  that  there  should  be  no  rule  in  this  case.     It 
is  said  that  the  plaintiff  knows  what  he  intends  to  prove. 
He  may  intend  to  call  the  defendant  as  a  witness :  but 
he  cannot  go  to  the  defendant  before  bringing  the  action, 
Uid  examine  him  as  to  the  particular  instances  of  in- 
fringement of  which  he  has  been  guilty.     I  think  the 
pvticQlars  already  furnished  are  all  that  the  plaintiff  can 
iCttonaUy  be  called  upon  to  give. 

The  rest  of  the  court  concurring, 

Kule  refused. 


Smith  and  Another  v.  Humble.  Koo,  20. 

1  HE  declaration  stated,  that,  by  indenture  dated  the  ^  demised 

-.,     -_  ,«^/.  11  ^,         «  -  ^d  to  B.  upon 

/tn  of  January,  1846,  made  between  Robert  Strong,  of  a  building 
the  first  part,  Thomas  Rider  the  younger,  of  the  second  y^i'/^^'^of 
part,  and  the  defendant,  of  the  third  part,  the  said  60/.,  clear  of  aU 

l«iei  i-iii  rates,  assess- 

Bobert  Strong  demised  to  the  jiefendant  certain  build-  mcnts,  &c.,  the 
ings,  land,  and  premises  at  Southwark,  in  the  county  of  J^nd-toxT  wid 
Smrey,  except  as  therein  excepted,  to  hold  the  same  landlord's  pro- 

•^  *^  *^  pt'rty  or  in- 

come-tax only 
excepted,  with 
tbe  luaal  oorenants  fbr  the  payment  of  rent,  &c.    B.  having  by  building  on  the  land 
inrrfitfid  its  rateable  value  to  300/.  per  annum : — Held,  that  he  was  only  entitled  to 
deduct  the  sewers- rate  and  laud-tax  u^wn  the  original  rent,  and  not  in  respect  of  the  \m- 
prwred  vAloe. 


V. 
HUMBU. 
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1854.  firom  the  24th  of  June  then  last  past  for  seventy -nine 
Smith  years  then  next  ensuing ;  yielding  and  paying  therefore 
yearly  during  the  said  term  to  the  said  Robert  Strong, 
his  heirs  and  assigns,  the  clear  yearly  rent  of  60/.,  &c., 
dear  of  all  parliamentary,  parochial,  and  other  rates, 
assessments,  and  deductions  whatsoever  (the  sewers- 
rate,  land-tax,  and  landlord's  property  or  income-tax, 
only  excepted), — ^the  first  of  such  quarterly  payments  to 
be  made  on  the  25th  of  March  then  next :  And  the 
defendant  did  thereby  covenant  with  and  to  the  said 
Robert  Strong,  his  heirs  and  assigns,  that  he,  the  defen- 
dant, his  executors,  &c.,  should  and  would,  firom  time  to 
time,  and  at  all  times,  during  the  said  term,  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  Robert 
Strong,  his  heirs  and  assigns,  the  rent  thereby  reserved, 
at  the  times  and  in  the  manner  thereinbefore  appointed 
for  the  payment  thereof,  without  any  deduction  or  abate- 
ment whatsoever  (except  on  account  of  the  sewers-rate, 
land-tax,  and  landlord's  property  or  income-tax),  ac- 
cording to  the  true  intent  and  meaning  of  the  said  in- 
denture ;  and  also  should  and  would  well  and  truly  pay, 
satisfy,  and  discharge  all  parliamentary,  parochial,  and 
all  other  taxes,  rates,  duties,  and  assessments  whatsoever 
then  or  during  the  said  term  to  be  charged,  assessed,  or 
imposed  upon  the  said  demised  premises,  or  upon  the 
landlord  or  tenant  in  respect  thereof  (except  as  before 
excepted) :  Averment,  that,  at  the  time  of  the  m 
of  the  said  demise,  the  said  Robert  Strong  was  seised 
the  said  demised  premises  in  his  demense  as  of  fee, 
continued  so  seised,  subject  to  the  said  demise,  until 
at  the  time  of  making  the  indenture  next  mentioned 
and  that,  after  the  said  demise  was  so  made,  to  wit,  oi 
the  9th  of  January,  1847,  by  an  indenture  then  mad 
by  and  between  the  said  Robert  Strong,  of  the  o 
part,  and  Ann  Stanton  Smart  of  the  other  part,  in  p 
suance  and  by  virtue  of  the  act  for  rendering  a  rel( 
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effectual  for  the  conveyance  of  freehold  estates  as  a       1854. 
and  release  by  the  same  parties^  the  said  Robert       Smith 
Stsrong  granted  and  released  the  reversion  of  and  in  the      „^ 
said  demised  premises  unto  the  said  Ann  Stanton  Smarts 
Her  heirs  and  assigns,  to  have  and  to  hold  the  same  unto 
the   said  Ann  Stanton  Smarts  her  heirs  and  assigns^  to 
the  use  of  the  said  Ann  Stanton  Smarts  her  heirs  and 
sasigns^  for  ever :  that,  by  virtue  thereof,  the  said  Ann 
Stanton  Smart  became  seised  of  the  said  reversion  in 
her  demense  as  of  fee,  and  continued  so  seised  until 
Vid  at  the  time  of  making  the  indenture  next  men- 
tioned :  That,  afterwards,  to  wit,  on  the  13th  of  January, 
IteO,  by  an  indenture  then  made  by  and  between  the 
Bud  Ann  Stanton  Smart,  of  the  first  part,  the  Rev. 
^bert  Strong  and  the  Rev.  C.  D.  Strong,  of  the  second 
prt,  and  the  plaintiffs,  of  the  third  part,  the  said  Ann 
Stanton  Smart  granted  and  conveyed  the  said  reversion 
of  and  in  the  said  demised  premises  unto  the  plaintiffs, 
their  heirs  and  assigns,  to  have  and  to  hold  the  same 
onto  the  plaintiffs,  their  heirs  and  assigns,  to  the  use  of 
the  plamtifis,  their  heirs  and  assigns,  for  ever  :  That,  by 
nrtoe  thereof,  the  plaintiffs  became  and  were,  and  still 
oontinaed,  seised  of  the  said  reversion  in  their  demesne 
as  of  fee,  expectant  on  the  said  lease  :    That,  after  the 
plsintifb  became  so  seised,  on  the  25th  of  March,  1854, 
the  sum  of  30/.  of  the  rent  aforesaid,  for  six  months  of 
the  said  term,  which  was  yet  unexpired,  became  and  was 
due  to  the  plaintiffs  from  the  defendant  under  the  first- 
mentioned  indenture ;  and  that  the  defendant  had  not 
paid  the  same,  or  any  part  thereof,  and  had  broken  his 
said  covenant  therein  :  and  plaintiffs  claimed  50/. 

Pleas, — first,  as  to  13/.  10*.,  part  of  the  money  claimed,  -pint  pica. 
that  the  said  indenture  of  lease  was  and  is  duly  sealed  ^^^^^-^^J^- 
and  delivered  by  the  said  Robert  Strong  as  his  deed,  and, 
■o  iar  as  regards  the  right  of  the  defendant  to  deduct 
from  the  said  rent  money  paid  by  him  for  land-tax  and 
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1864.       sewers-rates^  is  as  follows^  that  is  to  say,  Sec.  [describiiig 

gj^j^^        the  parties  and  the  parcels^  &c.,  and  reciting  that  the 

«•  lease  was  granted  ^'  in  consideration  of  the  expense  in- 

HUMBLB. 

curred  in  erecting  the  warehouses  and  buildings  there- 
inafter demised^  and  in  consideration  of  the  rents  and 
coyenants  thereinafter  reserved  and  contained  on  the 
part  of  the  lessee/'  and  proceeding  as  fbllowsj  — yielding 
and  paying  therefore,  yearly  and  eyeiy  year,  daring  the 
said  term^  unto  the  said  Bobert  Strongs  his  heirs  and 
assigns^  the  clear  yearly  rent  of  60/.^  by  equal  quarterly 
payments^  on  &c.  in  every  year^  dear  of  all  parliamentary, 
parochial,  and  other  taxes,  assessments,  and  deductions 
whatsoever  (the  sewers-rate,  land-tax,  and  landlord's 
property  or  income-tax,  only  excepted) :  Covenant  for 
payment  of  the  reserved  rent,  without  abatement  except 
&c.  Averment,  that,  in  the  said  lease  were  also  contained 
covenants  by  the  defendant  to  repair  the  demised  here- 
ditaments ;  and  that  the  said  lease  contained  nothing 
further  relevant  to  the  right  of  the  defendant  to  deduct 
from  the  said  rent  money  paid  for  land-tax  or  sewers- 
rates  :  that  the  defendant  built  the  said  demised  build- 
ings before  the  execution  of  the  said  lease,  at  his  own 
expense :  that,  when  the  said  hereditaments  were  de- 
mised to  the  defendant,  the  same  were,  and  thenceforth 
hitherto  had  been,  of  the  same  annual  value,  and  were 
and  had  been  in  the  same  state  and  condition,  and 
liable  to  be  assessed  to  and  chained  with  land-tax  and  ^ 
sewers-rates  upon  such  same  annual  value :  .that  the  said  ^ 
Bobert  Strong,  before  and  at  the  execution  of  the  said  J 
lease,  well  knew  the  state  and  condition,  and  the  ft««n^l  M 
value,  of  the  said  demised  hereditaments,  and  that  the 
tax  and  sewers-rates  were  chargeable  as  a  poundage  rate  < 
the  amount  of  the  annual  value  of  the  said  demised 
ditaments :  that,  after  the  grant  of  the  reversion  to  thi 
plaintiffs,  as  in  the  declaration  mentioned,  a  certain 
of  money,  to  wit,  15/.,  being  one  shilling  in  the  ponn< 
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upon  the  amount  of  the  said  annual  value  of  the  here-        1854. 
di'tstments  demised  by  the  said  indenture  of  lease  in  the        siutu 
deolaration  mentioned^  had  been  and  was  duly  assessed       humbls 
id  charged  on  the  said  hereditaments  for  the  land-tax 
and  in  respect  of  the  said  hereditaments^  for  and 
respect  of  one  year  next  preceding^  and  ending  on 
tlie    25th  of  March^  1854 :  that  the  defendant^  being 
during  that  year^  and  thenceforth  hitherto^  the  occupier 
of  tlie  said  demised  premises^  was  forced  to  pay^  and  did 
before  this  suit  pay^  to  Her  Majesty^  the  Queen^  the 
said  sum  of  15/.  for  and  on  account  of  the  said  tax^  and 
tliat  all  matters  and  things  by  law  required  to  be  done 
or  observed^  or  to  occur^  to  entitle  Her  said  Majesty 
to  demand  and  have  the  said  sum  of  15/.  of  and  from  the 
Aefeudantj  were  done  and  observed^  and  did  occur^  before 
such  payment:  that  the  sum  of  13/.  10«.  in  the  intro- 
ductory part  of  that  plea  mentioned^  was  and  is  part  of 
the  said  sum  of  15/.  remaining  unpaid  to  the  defendant : 
tad  that  the  plainti£&  during  all  the  year  immediately 
preceding^  and  ending  on  the  25th  of  March^  1854^ 
vcre  seised  as  in  the  declaration  mentioned. 

Secxmdly, — As    to  Gl.,  other    part  of   the    money  Second  plea, 
cliiined^  that^  after  the  grant  of  the  said  reversion  to 
^  plaintiffs^    the    Metropolitan    Commissioners    of 
SewerSy  within  whose  jurisdiction  and  commission  the 
nid  demised  hereditaments  were  and  are  situate^  duly 
DMde  a  district  sewers-rate  of  6rf.  for  every  pound  of 
annual  value  of  property  rateable  on  the  sewerage  dis- 
trict within  which  the  said  demised  hereditaments  were 
and  are  situate^  for  a  certain  period  of  time^  to  wit^  one 
year  next  immediately  preceding^  and  ending  on  the 
22nd  of  February^  1854  j  and  the  defendant^  during  all 
that  year,  was^  and  thenceforth  hitherto  had  been^  the 
occupier  of  the  said  demised  hereditaments^  and  was 
fiiroed  and  obliged  to  pay^  and  did  before  this  suit  pay^ 
to  tlie  said   commissioners^   on  account  of    the  said 
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1864.        sewers-rate^  the  sum  of  7/.  lOs.,  being  the  amount 
Qj^jj^        the  said  sewers-rate  chained  upon  the  said  demisi 
„  «•  hereditaments  in  respect  of  800/..  the  amount  of  H 

HUKBLB. 

annual  value  thereof:  that  all  matters  and  things  byb 
required  to  be  done  or  observed^  or  to  occur,  to  ma] 
such  payment  by  the  defendant  on  aoooimt  of  soi 
sewers-rate  obligatory  on  him,  were  done  and  observe 
and  did  occur^  before  such  payment :  that  the  phdntil 
were  seised  as  in  the  declaration  mentioned  during  i 
the  said  year  for  which  the  said  sewers-rate  waa  ix 
posed,  and  thenceforth  hitherto :  that  one  of  the  qua 
terly  payments  of  the  rent  in  the  declaration  clfdme 
accrued  due  during  the  year  for  which  the  said  sewer 
rate  was  made,  and  in  respect  of  a  quarter  of  a  ye 
wholly  comprised  within  such  year  for  which  the  aa; 
sewers-rate  was  made:  and  that  so  much  of  the  fir 
plea  was  true  as  preceded  the  statement  therein  coi 
tained,  to  the  effect  that  the  sum  of  15/.  was  assessc 
upon  the  said  hereditaments  for  land-tax  for  the  yet 
'    ending  on  the  25th  of  March,  1854. 

The  plaintiffs  demurred  to  these  two  pleas;  il 
grounds  stated  in  the  margin  being, — ''that  the  defei 
dant  was  only  entitled  to  deduct  land-tax  and  sewen 
rate  on  the  amount  of  rent  reserved  by  the  lease  to  hin 
and  not  on  the  annual  value  of  the  demised  premises.'^ 

The  defendant  joined  in  demurrer. 

Unil-tax.  /.  Brown,  in  support  of  the  demurrer.    It  appeal 

from  the  record  that  the  premises  in  respect  of  wUc 
the  taxes  in  question  are  imposed,  are  of  the  yead 
value  of  300/.,  but  leased  to  the  defendant  at  the  yeari 
rent  of  60/.  The  defendant  claims  to  be  entitled  i 
deduct  land-tax  and  sewers-rate  upon  the  whole  annoi 
value.  The  question,  so  far  as  regards  land-tax,  ton 
upon  the  statute  38  G.  3,  c.  5,  which  enacts  ''  that  tl 
several  and  respective  tenant  or  tenants  of  all  house 
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lajids^  tenements^  or  hereditaments  which  should  be        1854. 
r&ted  by  virtue  of  that  act,  were  thereby  required  and        smito 
authorised  to  pay  such  sum  or  sums  of  money  as  should 
be  rated  upon  such  houses,  lands,  tenements,  or  heredita- 
ments, and  to  deduct  out  of  the  rent  so  much  of  the  said 
rate  as  in  respect  of  the  said  rents  of  any  such  houses, 
lands,  tenements,  and  hereditaments,  the  landlord  should 
and  ought  to  pay  and  bear;  and  the  landlords,  both 
mediate  and  immediate,  according  to  their  respective 
^f^eresis,  were  thereby  required  to  allow  such  deductions 
And  payments,  upon  the  receipt  of  the  residue  of  the 
i^nt/^    That  statute  authorises  the  tenant  to  deduct 
fifom  the  current  year's  rent  so  much  of  the  tax  as  the 
l^»idlord  ought  to  bear :  Andrew  v.  Hancock,  3  J.  B. 
Moore,  278,  1  Brod.  &  B.  37.     In  Yaw  v.  Leman,  1 
^ils.  21,  2  Stra.  1191,  it  was  held  that  a  landlord  who 
^^^^^venants  to  pay  land-tax,  shall  only  pay  according  to 
^*^c  lent  he  receives,  and  not  according  to  the  rent  the 
Pt-emises  are  taxed  at.     So,  in  Hyde  v.  Hill,  it  was  held, 
^^^  under  a  covenant  in  a  building-lease  by  the  tenant 
^  pay  all  the  taxes  except  the  land-tax,  the  landlord  is 
^<dy  to  pay  the  old  land4ax,  and  not  the  additional 
^^lid-tax  occasioned  by  the  improvement  of  the  estate, 
-'-•wd  Kenyon  there  said:    "The  legislature  did  not 
^^ean  that  the  whole  of  the  land-tax  in  respect  of  aU 
^lie  rent  should  be  borne  by  the  original  landlord,  but 
^^^  was  to  make  that    allowance  in  proportion  to 
rent  which  came  to  him.     On  the  words  of  the  sta- 
,  therefore,  it  is  impossible  to  form  a  doubt.     And 
cpiestion  does  not  now  arise  for  the  first  time ;  for, 
Yow  V.  Leman,  this  precise  question  was  determined.^' 
Buller,  J.,  added :  "  There  was  also  a  case  in  this 
in  the  year  1765, — Bamf actor  v.  Lee,  E.  26  G.  3, 
«  &., — where  A.,  having  granted  a  building  lease  to  B. 
the  yearly  rent  of  7/.,  which  estate  B.  improved,  and 
s  underlet  for  54/.  per  annum,  was  held  only 
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1854.        liable  to  pay  the  land-tax  in  proportion  to  the  old  rent" 
— -^^        The  like  was  ruled  by  Abbott,  C.  J.,  in  Whitfield  v. 
V.  Brandwood,  2  Stark.  N.  P.  C.  440.     Watson  i.  Home, 

Humble.  7  b.  &  C.  285,  1  M.  &  R.  191,  is  a  stiU  stronger  case. 
There,  the  lessor  demised  for  a  term  of  years  a  piece  of 
ground  at  a  fixed  annual  rent :  the  tenant  coTenanted 
not  to  build  on  the  land  without  the  licence  of  the  lessor : 
the  lessor  covenanted  to  pay  all  taxes  already  charged  or 
to  be  charged  upon  or  in  respect  of  the  demised  piece  of 
ground,  during  the  continuance  of  the  term.  At  the 
time  when  the  lease  was  executed,  the  lessor  gave  a  li- 
cence to  the  lessee  to  build  on  the  land  demised.  The 
lessee  did  build,  and  thereby  increased  the  annual  valae 
of  the  premises :  and  it  was  held,  that  the  landlord  was 
liable  upon  his  covenant  to  pay  the  taxes  in  proportion 
to  the  rent  reserved,  and  not  to  the  improved  value.  Bay« 
ley,  J.,  there  said:  ^'The  annual  rent  reserved,  was 
79/.  \2s.  6d.  By  the  lease,  the  parties  have  agreed  that 
that  sum  should  be  taken  as  the  annual  value  of  the 
'  premises.  The  covenant,  in  terms,  is,  to  pay  all  taxes 
charged  or  to  be  charged  upon  the  demised  piece  or  par- 
cel of  ground  during  the  continuance  of  the  term :  but 
that  covenant  must  receive  a  reasonable  construction.  K 
it  were  literally  construed,  so  as  to  make  the  landlord 
liable  for  all  taxes  charged  in  respect  of  the  improved 
value,  it  might  possibly  happen,  in  consequence  of  the 
improved  value  of  the  premises,  and  the  increased  rate 
of  taxation,  that  the  landlord  would  have  nothing  to  re- 
ceive for  the  Mse  of  his  land.  Now,  that  could  not  have 
been  the  intention  of  the  lessor.  As  soon  as  the  lease 
was  executed,  the  property  might  have  been  assessed  at 
the  annual  value  of  79/.  12^.  6d. ;  and,  when  the  im- 
provements were  made,  and  greater  rates  consequently 
imposed,  the  increased  burden  ought  in  justice  to  fall 
upon  that  person  who  enjoys  the  benefit  of  the  improve- 
ments.    It  seems  to  me,  therefore,  that,  when  thoee 
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improyements  were  made^  and  the  premises  assessed  in        lo^4f, 
respect  of  their  improyed  value^  the  tenant  was  entitled        Smith 
to  deduct  from  the  rent^  not  the  whole  taxes  charged^       HinaLE. 
bat  that  proportion  of  the  taxes  which  would  have  been 
payable  in  respect  of  the  original  yalue  of  the  premises/' 
The  lease  in  question  was  granted  in  1846^  which  was 
long  after  all  these  cases  were  decided :  and  the  parties 
must  be  assumed  to  be  cognisant  of,  and  to  have  con- 
tracted with  reference  to,  the  existing  state  of  the  law. 
[Jervis,  C.  J.   Are  there  any  authorities  the  other  way  ?] 
None. 

The  sewers-rate  is  in  no  degree  distinguishable  from  Sewen-ratc. 
the  land-tax  in  this  respect :    see  11  &  12  Vict.  c.  112, 
«.  76,  77,  78,  79. 

Moniaffue  Smith,  contrit.     The  defendant  is  entitled  Land-tax. 

to  deduct  the  land-tax  and  sewers-rate  upon  the  pre- 

JDMes  demised  as  they  stood  at  the  date  of  the  lease.  The 

P^^ut  case  is  distinguishable  from  all  those  cited,  in 

tbis,  that  the  premises  here  were  of  their  present  value 

•t  the  time  the  lease  was  granted.     [Jervis,  C.  J.     The 

tenant  builds  on  the  land,  and,  in  consideration  of  his 

oothy,  he  gets  for  60/.  a  year  premises  worth  300/.  a 

fcar.]    In  all  the  cases  relied  on,  the  improvements 

were  made  subsequently  to  the  grant  of  the  lease.  Such 

was  the  case  in  Yea  v.  Leman,  as  appears  from  the  report 

in  Strange,  in  Hyde  v.  Hill,  in  Whitfield  y,  Brandwood, 

md  in  Watson  v.  Home.     In  Ward  v.  Const,  10  B.  &  C. 

6S9, 6  M.  &  B.  409,  it  was  held,  that,  where  the  owner 

of  a  house,  in  consideration  of  a  premium,  demised  it  at 

one  third  of  its  annual  value,  and  afterwards  redeemed 

the  land-tax,  he  was  entitled  to  receive  from  the  tenant 

an  annual  payment  equal  to  two  thirds  of  the  land-tax 

ao  redeemed.     Parke,  J.,  there  observes  that  Lord  Ten- 

terden  had  since  inclined  to  a  different  opinion  from  that 

which  he  had   expressed    in  Whitfied  v.  Brandwood, 
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1854.        [Jervis,  C.  J.     This  is  substantially  a  case  of  improved 

SiriTH         value.     Maule^  J.    The  clause  in  question  is  merelj 

^'  explanatory  of  "  all  deductions :''  it  does  not  amount  tc 
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an  agreement  on  the  part  of  the  landlord  to  pay  anythin| 
which  he  was  not  otherwise  bound  to  pay.] 
Sowenmte.  The  sewers-rate  stands  upon  a  somewhat  different 

footing.  The  79th  section  of  the  11  &  12  Vict.  c.  112, 
enacts^  '^that^  as  between  landlord  and  tenant^  every 
tenant^  whether  his  tenancy  shall  have  commenced 
before  or  after  the  passing  of  this  act,  and  who  if  thii 
act  had  not  been  passed^  would  have  been  entitled  to 
deduct  against  or  to  be  repaid  by  his  landlord  any  sum 
paid  by  such  tenant  on  account  of  the  sewers-rate^  ahall 
in  like  manner  be  entitled  to  deduct  against  or  to  be 
repaid  by  his  landlord  any  sum  which  shall  be  paid  b, 
him  on  account  of  a  district  sewers-rate  under  this  act.'^ 
[JMaule,  J.  The  sewers-rate  is  not  a  regular  annual  tax. 
It  is  a  charge  in  respect  of  the  improvement  of  the  fise- 
simple  of  the  land.] 

Browriy  in  reply.  It  is  doubtful,  on  the  1 1  &  12  Vict 
c.  112^  whether  the  sewers-rate  is  a  landlord's  tax  at 
all.  (a)  At  all  events^  the  construction  of  the  covenant 
contended  for  on  the  other  side  is  unreasonable :  and  the 
authorities  cited  will  abundantly  justify  the  court  in 
holding  that  the  plaintiff's  construction  is  the  true  one. 

Jervis,  C.  J.  The  authorities  relied  on  by  the 
plaintiff  are  not  distinguishable:  and  it  is  better  tc 
adhere  to  decisions.  Watson  v.  Home  is  expressly  ii 
point  as  to  both  charges.  I  think  the  plaintiff  is  enti< 
tied  to  judgment. 

The  rest  of  the  court  concurring^ 

Judgment  for  the  plaintiff, 

(a)  See  Palmer  v.  Earitk,  U  M.  &  W.  428. 
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Pritchard  v.  The  Official  Manager  of  The  London 
AND  Birmingham  Extension,  Northampton,  Daven- 
TRY,  Leamington,  and  Warwick  Railway  Company, 
—In  re  Weiss. 

— ^  Nov,  24. 

IHE  London  and  Birmingham  Extension,  Northamp-  The  66th  sec- 
ton,  Daventry,  Leamington,  and  Warwick  Railway  Com-  yZ^i^nl^ 


en- 


Ptty  was  formed  and  provisionally  registered  under  the  f^^« /  creditor 

-  ''       °  to  enforce  a 

' «  8  Vict.  c.  110,  in  the  year  1846.     No  act  of  parlia-  judgment  ob- 

nient  or  charter  was  ever  obtained,  nor  was  any  deed  of  a*joint-8tock* 

settlement  ever  executed.     In  1849,  the  scheme   was  company  com- 

*wuidoned,  and  on  the  26th  of  May  in  that  year  an  ^frtfd,byexecu- 

orier  was  obtained  for  winding'up  the  affiairs  of  the  com-  sharoholderg. 

pany,  under  the  statutes  11  &  12  Vict.  c.  45,  and  12  &  13  tiol^of The^  ^" 

Vict.  c.  108,  and  an  official  manager  was  appointed,  winding-up  act, 

The  plaintiff  made  a  claim  in  the  master's  office  as  a  ere-  c.  45,  provides, 

4itor  of  the  company.     His  claim  not  being  allowed,  he  ajji^ent^  of 

appealed  to  Vice-Chancellor  Knight  Bruce,  who  decided  *°  ^®"*l  ™an- 

.,     ,.  .  ager  under  that 

uuit  his  daim  was  to  be  allowed  as  a  debt,  and  an  action  act,  all  actions 
was  brought  against  the  official  manager,  by  direction  of  c^^t  the 
fte  master,  to  ascertain  the  amount.     The  matter  beine:  ^^p^ny  or 

__^  .  .  any  person 

referred  to  an  arbitrator,  an  award  was  ultimately  made  duly  authorized 

in  the  plaintiff's  favour  for  3538/.,  for  which  judgment  nominal  plain- 

was  signed  on  the  24th  of  January  last,  against  the  de-  '*^^  ^^^V 

foidant  as  official  manager  of  the  company.     Upon  this  shall  behrought 

judgment  a  fi.  £bl  was  duly  issued,  and  returned  nulla  ^manager.  * 

5j,n^  And  the  12  & 

^^  13  Vict.  c.  108* 

8.1,  extends  the 
of  the  last-mentioned  act  to  all  partnerships  consisting  of  more  than  seven 


Held,  that  a  judgment  obtained  against  the  official  manager  can  only  be  enforced 
jBiBft  a  sharehdider,  where  the  action  is  one  which  could  be  brought  against  the  company 
•  oompany,  or  against  some  person  authorised  to  be  sued  on  their  behalf;  and,  conse- 
^BfttXtj,  that  the  provisions  of  the  winding-up  acts  do  not  apply  to  the  case  of  an  action 
a  nna-registered  company.  . 


VOL.  rv. — C.  B. 
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1864.  Byles,  Serjt.^  on  a  former  day  in  this  term,  u] 

In  re  affidavit  stating,  amongst  other  things^  that  the  oo 
Wbibs.  had  no  property  or  effects^  obtained  a  rule,  undei 
&  8  Vict.  c.  110,  88.  66,  68,  calling  upon  P.  P.  'W 
shareholder  and  contributory  of  the  company^  tc 
cause  why  execution  should  not  issue  against  hin 
the  judgment  so  obtained  against  the  company. 

Channell,  Serjt.,  and  Lush,  now  shewed  cause, 
rule  is  moved  under  the  statutes  7  &  8  Yict.  c.  11 
11  &  12  Vict.  c.'45.  There  are  two  answers, — firs 
the  application  is  not  warranted  by  either  of 
statutes, — secondly,  that,  if  it  were,  the  case  is  n 
in  which  the  court  would  interfere,  inasmuch  t 
company  have  been  by  the  conduct  of  the  plaintii 
self  prevented  firom  obtaining  fimds  which  wonli 
enabled  them  to  satisfy  the  judgment. 

The  66th  section  of  the  7  &  8  Vict.  c.  110  (a),  • 

(a)     Which    enacts    "that  obtain  satisfaction  of  sw 

every  judgment  and  every  do-  ment,  decree,  or  ordeTy 

cree  or  order  which  shall  be  cution  against  the  propc 

at  any  time  after  the  passing  of  cfiects  of  such  compan; 

this  act  obtained  against  any  against  the  person,  pi 

company  completely  registered  and  cfiects  of  any  ahar 

under  this  act,  except    com-  for  the  time  being,  or  f 

panies  incorporated  by  act  of  mer  shareholder  of  sue 

parliament  or  charter,  or  com-  pany,  in  his  natural  c 

panies  the  liability  of  the  mem-  vidual    capacity,    unti 

bcTS  of  which  is  restricted  by  judgment,    decree,    or 

virtue  of  any  letters-patent,  in  shall  be  fully  satisfied 

any    action,    suit,    or    other  vided,  in  the  case  of  ez 

proceeding  prosecuted  by  or  against  any  former  bIuuh 

against  such  company  in  any  that  such  former  shar 

court  of  law  or  equity,  shall  was  a  shareholder  of  was 

and  may  take  efiect  and  be  en-  pany  at  the  time  when  1 

forced,  and  execution  thereon  tract  or  engagement  fa 

be  issued,  not  only  against  the  such  judgment,  decree,  < 

property  and  efieots  of  such  may  have  been  obtain^ 

company,  but  also,  if  due  dili-  entered  into,  or  became) 

gencc  shall  have  been  used  to  holder  during  the  thu 
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does  not  warrant  the  application ;  that  statute  not  ap- 
-plying  to  companies  which  are  not  completely  registered. 
Then,  does  the  11  &  12  Vict.  c.  45,  warrant  it  ?     That 
^vrill  depend  mainly  upon  the  50th  and  57th  sections. 
"[The  50th  section  provides,  that,  after  the  appointment 
of  on  ofSdal  manager  under  the  act,  all  actions  to  be 
commenced  or  instituted  by  any  person  against  such 
company,  or  any  person  duly  authorised  to  be  sued  as 
the  nominal  defendant  on  behalf  of  the  same,  shall  be 
instituted  against  the  official  manager.    And  s.  57  enacts 
"that  all  judgments  which  shall  be  entered  up  in  any 
action  at  law  against  the  official  manager  of  any  such 
company,  shall  have  the  like  effect  and  operation  upon 
and  against  the  property  of  such  company,  and  upon  and 
against  the  persons  and  property  of  the  contributories 
thereof,  and  shall  be  enforced  in  like  manner  as  if  such 
judgments  had  been  entered  up  against  such  company, 
or  against  any  person  duly  authorised  to  be  sued  on 
behalf  of  the  same.''     The  judgment  here,  it  is  true,  is  a 
judgment  against  one  who  is  described  as  the  official 
manager  of  this  company.   But  the  57th  section  has  rela- 
tion only  to  such  actions  as  may  be  brought  against  the 
company  as  a  company ;  and  the  other  provisions  of  the 
act  shew  that  the  company  cannot  be  sued  as  such  until 
completely  registered.     [Maule,  J.   The  winding-up  act 
meant  that  the  official  manager  should  act,  but  not  that  the 
official  manager  should  be  sued  where  the  company  has 
no  capacity  of  being  sued.    One  can  very  well  understand 
why  it  should  be  so.     It  is  not  necessary  that  a  company 


1854. 


In  re 
Weiss. 


oontnct  or  engagement  was 
unexecuted  or  unsatisfied,  or 
iras  a  shareholder  at  the  time 
of  the  judgment,  decree,  or 
order  being  obtained;  provided 
also^  that,  in  no  case  shall  exe- 
cution be  issued  on  such  judg- 
ment, decree,  or  order,  against 


the  person,  property,  or  effects 
of  any  such  former  shareholder 
of  such  company,  after  the  ex- 
piration of  three  years  next 
after  the  person  sought  to  be 
charged  shall  have  ceased  to 
be  a  shareholder  of  such  com- 
pany." 


z2 
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1854.  '      should  be  complete^  for  the  purpose  of  winding  it  i 
jjj^         Jervis,  C.  J.     Should  you  not  have  objected  to  the  jai 

Weiss.  ment  ?]  Mr.  Weiss  is  no  party  to  the  judgment.  T 
object  of  the  statute  was,  merely  to  put  the  offic 
manager  in  the  place  of  the  body  corporate.  Thia 
shewn  by  the  62nd  section.  The  12  &  13  Vict,  c  1( 
s.  1,  merely  extends  the  winding-up  machinery,  but  di 
not  affect  the  rights  of  the  parties.  [Maule,  J.  Tl 
statute  does  not  affect  to  yary  the  rig/Us  of  parties^  I 
only  to  provide  for  the  mode  of  enforcing  them, 
would  be  a  monstrous  thing  for  an  act  of  parliament 
alter  parties'  rights :  but  modes  of  procedure  are  oc 
stantly  being  altered  by  the  legislature.] 

ByleSy  Serjt.,  and  Ball,  in  support  of  the  rule.  1 
remedy  given. by  the  7  &  8  Vict.  c.  110,  s.  66,  is  < 
tended  by  the  winding-up  acts  to  companies  that  \ 
onlyprovisionaUyregiBtered.  It  had  been  hdd  by  Vi 
Chancellor  Knight  Bruce,  with  refer^ice  to  the  1 1  & 
Vict.  c.  45,  that  its  provisions  ought  not  to  be  pat 
force,  except  with  regard  to  companies  clearly  and  plai] 
coming  within  their  meaning, — Ex  parte  Burge,  In 
Heme  Bay  Pier  Company,  1  De  6.  &  S.  588 ;  . 
parte  Spackman,  In  re  The  Agriculturist  Cattle  /fui 
ance  Company,  1  De  G.  &  S.  599 ;  Ex  parte  Barber,  In 
The  London  and  Manchester  Direct  Independent  RaUu, 
Company,  13  Jurist,  82  ;  and  accordingly  his  honour  < 
eluded  provisionally  registered  companies  from  the  ope 
tion  of  the  act.  But  the  Lord  Chancellor,  on  appeal^ 
the  last-mentioned  case, — Ex  parte  Barber,  In  re  1 
London  and  Manchester  Direct  Independent  Railway  Cc 
pany,  1  M'N.  &  G.  1 76,  1 H .  &  Tw. 238,— held  that  railn 
companies  were  commercial  companies,  and,  as  such,w« 
within  the  provisions  of  the  act.  All  doubt,  however 
removed  by  the  second  winding-up  act,  12  &  13  Y: 
c.  108,  s.  1,  which  enacts,  ^^  that,  notwithstanding  aa 
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Lg  in  the  11  &  12  Vict.  c.  45  contamed^  importing  a        1854. 
limited  application  thereof^  the  same  shall  .apply  to         J^~^ 
partnerships^  associations,  and  companies  whereof  the        Weiss. 
psirt^ners  or  associates  are  not  less  than  seven  in  number, 
Mi^A^dher  incorporated  or  unincorporated,   and  whether 
or  subsisting  before  or  after  the  passing  of  the 
act,  or  this  act,  other  than  and  except  railway  com- 
incorporated  by  act  of  parliament,  to  which  com- 
such  act  shall  not  apply/'     It  is  plain,  therefore, 
tihat  the  plaintiff  is  now  at  least  entitled  to  execution 
under  the  57th  section  of  the  11  &  12  Vict.  c.  45.     The 
plaintiff  has  obtained  a  judgment  against  this  company. 
\Maule,  J.     The  57th  section  only  applies  to  cases  in 
"which  the  company  could  be  sued  as  a  company.]  When 
the  12  &  13  Vict.  c.  108  passed,  every  company,  what- 
ever its  constitution,  had  a  person  authorised  to  sue  and 
^  saed  on  its  behalf,  viz.  the  official  manager,  when  ap- 
pointed.   In  M'Kenzie  v.  7%e  Sliffo  and  Shannon  Rail- 
v^  Company,  24  Law  Joum.,  N.  S.,  Q.  B.  17,  Lord 
■M        Campbell  says, — ''I  cannot  think  that  the  winding-up 
ff        act  (11  &  12  Vict.  c.  45)  at  all  interferes  with  the  right 
of  a  creditor  to  make  his  judgment  against  the  company, 
available  by  execution  against  a  shareholder,  where  he 
lias  ahefrn  satisfactorily  that  he  has  exhausted  all  reason- 
•Ue  means  of  enforcing  it  against  the  property  of  the 
company.''     [Channell,  Serjt.     That  was  a  case  within 
the  7  &8  Vict.  c.  110,  s.  66  :  the  company  had  obtained 
an  act  of  parliament.] 

JiKVis,  C.  J.  I  am  of  opinion  that  this  rule  must  be 
diacliarged,  without  entering  into  the  second  point  which 
has  been  argued  before  us.  There  is  no  doubt,  that, 
sisoe  the  passing  of  the  second  winding-up  act,  12  &  13 
Vict  c.  108,  the  provisions  of  the  former  winding-up 
act  of  11  &  12  Vict.  c.  45,  extend  and  are  applicable  to 
companies  not  completely  registered,  and  even  to  part- 
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1854.  nerships.  The  later  act,  however^  merely  ertends  the 
—  appUcation,  but  does  not  enkrge  the  provisioiifl  of  the 
Weibb.  earlier  one :  it  makes  those  provisionB  ftpplji  so  far  bb 
they  are  applicable^  to  unregistered  as  well  as  registered 
companies^  where  there  are  words  fitted  for  that  purpose. 
We  must^  therefore^  look  to  the  1 1  &  12  Vict.  c.  45  alone. 
In  order  to  arrive  at  a  correct  construction  of  the  57th  see* 
tion^ — which  provides  "  that  all  judgments  which  shall 
be  entered  up  in  any  action  at  law  against  the  official 
manager  of  any  such  company^  shall  have  the  like  effect 
and  operation  upon  and  against  the  property  of  such  oom* 
pany^  and  upon  and  against  the  persons  and  proper^ 
of  the  contributories  thereof^  and  shall  be  enforced  in 
like  manner^  as  if  such  judgments  had  been  entered  up 
against  such  company,  or  against  any  person  duly  autho- 
rised to  be  sued  on  behalf  the  same/' — it  is  necessary  to 
look  at  the  50th  section^  which  enacts,  that^  after  the 
appointment  of  an  official  manager  under  the  act,  all 
actions  to  be  commenced  or  instituted  by  any  persons 
against  such  company  or  any  person  duly  authorized  to 
be  sued  as  the  nominal  defendant  on  behalf  of  the  sam^ 
shall  be  instituted  against  the  official  manager,  and  see 
what  actions  can  be  brought  against  the  official  manager. 
They  are  only  actions  which  may  be  brought  against  the 
company  by  name,  or  in  which  the  company  can  be  sued 
in  the  name  of  a  public  officer  authorised  to  be  sued  as 
the  nominal  defendant.  It  was  not  intended  by  the  50th 
section  to  enable  a  plaintiff  to  sue  the  official  manager 
where  before  the  act  he  could  only  have  sued  individual 
members  of  the  company  who  had  incurred  personal  lia- 
bility; but  only  where  the  whole  company  might  be 
represented  in  a  suit.  It  is  not,  as  my  Brother  Maule 
observed  in  the  course  of  the  argument,  an  unusual 
thing  for  the  legislature  to  interfere  with  or  modify 
remedies,  but  they  do  not  usually  interfere  with  tlie 
riffhts  of  parties.   The  contributory  sought  to  be  affected 
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by  this  jadgment^  has  a  right  to  say  that  this  was  not  an        1854. 
acti(m  which  oould  be  brought  against  the  company^  nor         J^^^ 
the  judgment  capable  of  being  enforced  in  the  manner        WBisa. 
in  which  it  might  have  been  enforced  if  the  action  had 
been  brought  against  the  company  or  against  some 
officer  or   person    representing    them.     The    obvious 
meuiing  of  the  57th  section^  is,  that,  where  you  can 
me  the  company  by  their  own  name,  or  any  person 
tt  representing  them,  a  judgment  against  the  official 
manager  may  be  enforced  against  the  company,  and 
against  the  contributories  thereof,  in  the  same  manner 
as  if  the  judgment  had  been  obtained  against  the  com- 
pany.   For  these  reas<ms,  I  think  tliis  is  not  a  case 
vithm  the  act. 

Kaule,  J.  This  is  an  application  to  enforce  against 
Weiss,  a  contributory  of  the  London  and  Birming- 
ham Extension,  Northampton,  Daventry,  Leamington, 
«nd  Warwick  Railway  Company,  a  judgment  ob- 
tained against  a  person  who  is  described  as  the  offi- 
cial manager  of  that  company.  Now,  the  only  law 
that  authorises  a  creditor  of  a  company  to  sue  the 
official  manager,  is,  the  50th  section  of  the  11  &  12 
^ul  c.  45.  That  section  provides,  that,  after  the  ap- 
pobtment  of  an  official  manager  under  the  act,  all 
Mtions  to  be  commenced  or  instituted  by  any  persons 
spinst  such  company,  or  any  person  duly  authorised  to 
be  sued  as  the  nominal  defendant  on  behalf  of  the  same, 
ihatt  be  instituted  against  the  official  manager.  It  is 
piicel  of  a  set  of  provisions  for  winding  up  the  affairs  of 
joint-stock  companies.  It  was  no  part  of  the  policy  or 
the  intention  of  the  legislatu^  to  affect  the  rights  of  the 
creditors  of  joint-stock  companies,  but  only  to  modify 
and  R^^nlate  the  remedies  for  enforcing  those  rights,  for 
feneral  conveiueiice.  The  l^islature  were  cognisant  of 
the  &tbt  that  there  were  three  ways  in  which  joint-stock 
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1854.        companies  were   usually   sued^ — firsts    by  an    action 
jjjj^         against  them  in  their  corporate  name^ — secondly,  by  an 

Wxi88.  action  against  the  company  in  the  name  of  a  public  of- 
ficer authorised  to  be  sued  for  them^ — thirdly^  by  an  ac- 
tion^ where  the  company  was  not  perfectly  formed,  in 
which  it  was  sought  to  chaise  some  individual  member 
or  members  who  had  so  dealt  with  the  plaintiff  as  to 
render  them  personally  responsible  to  him.  The  wind- 
ing-up act,  11  &  12  Vict.  c.  45,  provides  for  those 
three  cases, — for  the  two  former,  by  the  50th  section, 
which  enacts  that,  after  the  appointment  of  an  official 
manager  under  the  act,  all  actions  to  be  commenced  or 
instituted  by  any  persons  against  such  company,  or  any 
person  duly  authorised  to  be  sued  as  the  nominal  defen- 
dant on  behalf  of  the  same,  shall  be  instituted  against 
the  official  manager.  Then  the  57th  section  provides 
"  that  all  judgments  which  shall  be  entered  up  in  any 
action  at  law  against  the  official  manager  of  any  such 
company,  shall  have  the  like  effect  and  operation  upon 
and  against  the  property  of  such  company,  and  upon 
and  against  the  persons  and  property  of  the  contribn- 
tories  thereof,  and  shaU  be  enforced  in  like  manner,  as 
if  such  judgment  had  been  entered  up  against  such  com- 
pany, or  against  any  person  duly  authorised  to  be  sued 
on  behalf  of  the  same,^^ — that  is  to  say,  that,  in  the 
cases  provided  for  by  s.  50,  the  remedies  of  the  plaintiff 
upon  the  judgment  are  to  be  unaffected  by  the  circum- 
stance of  the  official  manager  being  sued.  Then,  s.  62 
provides  for  the  cases  in  which  an  individual  or  several 
members  of  the  company  may  be  sued  in  respect  of  their 
having  by  their  conduct  made  themselves  contractors 
with  the  plaintiff.  In  such  a  case  as  that,  the  offidal 
manager  is  not  substituted  for  the  defendants,  but  the 
master  in  Chancery  may  if  he  think  fit  order  him  to  de- 
fend in  the  names  of  the  parties  charged,  with  a  view  to 
protect  the  interests  of  the  company.     The  existence  of 
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tliat  section  shews  strongly  that  the  judgment  in  the        1354^ 
present  case  is  one  which  the  statute  does  not  authorise  in  ro 

the  plaintiff  to  obtain.  And  that  disposes  of  the  case. 
I  therefore  think  the  rule  which  seeks  to  charge  Mr. 
^eim,  must  be  discharged  with  costs. 

^iLLiAMS^  J.  I  am  of  the  same  opinion.  The  pro- 
^^ure  which  we  are  called  upon  by  this  rule  to  authorise, 
^  the  creature  of  the  statute  7  &  8  Vict  c.  110.  I  con- 
^^'Ur  with  the  Lord  Chief  Justice  and  my  Brother  Maule, 
that  the  object  of  the  winding-up  act  was  merely  to 
substitute  the  official  manager  as  defendant  in  those 
<5aaes  where  before  the  remedy  was  against  the  company 
Vy  its  corporate  name  or  in  the  name  of  one  authorised 
V)  sue  and  be  sued  for  them.     It  is  clear,  therefore,  that 

the  present  application  has  no  foundation ;  and  the  rule 

must  be  discharged. 

Chowder,  J.     I  am  of  the  same  opinion.     The  66tb 
action  of  the  7  &  8  Vict.  c.  110  distinctly  points  out 
the  effect  of  a  judgment  as  against  companies  which  are 
completely  registered.    The  question  is,  whether  the  50th 
section  of  the  11  &  12  Vict.  c.  45  is  confined  to  actions 
•gwnst  companies  completely  registered,  or  is  to  be  ex- 
^ed  to  all  actions  against  persons  as  members  of  joint- 
•toA  companies,  whether  registered  or  not.    When  we 
fcokat  the  language  of  the  50th  section,  I  think  it  is  im- 
powbleto  hold  it  to  be  applicable  in  the  extended  way  con- 
tended for  by  my  Brother  Byles.     It  provides,  that,  after 
the^pointment  of  an  official  manager  under  the  act,  all 
Actions  to  be  commenced  or  instituted  by  any  persons 
^(ttmt  such  company,  or  any  person  duly  authorised  to 
be  sued  as  nominal  defendant  on  behalf  of  the  same,  shall 
be  instituted  against  the  official  manager.     It  appears 
to  me  that  these  words  '^against  such  company,^'  or 
''any  person  duly  authorised  to  be  sued  as  nominal  de- 
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1854.        fendant  on  behalf  of  the  same/'  can  only  refer  to  such 
:^~^        actions  as  could  be  brought  against  the  company.    Then 

WsiBB.  comes  the  57th  section,  which  enacts  that  all  judgments 
which  shall  be  entered  up  in  any  action  at  law  against 
the  official  manager  of  any  such  company,  shall  have  the 
like  effect  and  operation  upon  and  against  the  property 
of  such  company,  and  upon  and  against  the  persons  and 
property  of  the  contributories  thereof,  and  shall  be  en- 
forced in  like  manner,  as  if  such  judgments  had  been 
entered  up  againrt  such  company  or  againrt  any  peraoa 
duly  authorised  to  be  sued  on  behalf  of  the  same.  No- 
thing can  be  clearer  than  that  that .  section  must  be  con- 
strued with  reference  to  the  50th  section :  the  judgment 
(in  an  action  against  the  official  manager)  is  to  have  the 
like  effect  and  operation  as  if  it  had  been  obtained  againtt 
the  company  or  against  a  person  authorised  to  be  sued  on 
behalf  of  the  company.  That  must  proceed  upon  the 
principle  that  the  action  is  properly  brought,  where  the 
company  is  completely  registered. 

Rule  discharged,  with  costs. 


ByleSy  Serjt.,  prayed  that  the  rule  might  be  discharged 
witJiout  costs,  observing  that  the  point  was  a  new  one, 
and  that  the  party  brought  before  the  court  was  not 
a  stranger  to  the  company. 

Per  Curiam.  There  is  no  reason  for  deviating  fitmi 
the  ordinary  rule. 
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In  the  Matter  of  Edward  Vann.  j^^  ^ 

A  fiULE  was  obtained  by  Finlason,  in  Trinity  Term  An  attorney, 
last,  at  the  instance  of  one  David  Wilson,  calling  upon  |^^^y '^ 
lEdward  Vann,  an  attorney  of  this  court,  to  shew  cause  client  who  was 

under  a  chaive 

'why  he  should  not  deliver  to  Wilson  a  bill  of  costs  in  of  criminally 
^  causes  and  matters  wherein  he  had  been  concerned  ^^^^ 
dot  Wilson,  and  why  he  should  not  gite  credit  therein  of  tendor  years, 

^  ^  .I/.  n  ootamedfrom 

:^ar  all  sums  of  money  received  from  or  on  account  of  the  dient  a 

-'^sr:\^^^  ^1°^  of  200^., 

^ll«*n.  to  do  the  best 

The  matter  had  already  been  before  Williams,  J.,  at  J?^?^<i^,^ 

^^^~.  ,  mm,  but  witn 

d^oambers ;  but  that  learned  judge  had  declined  to  make  an  understand- 

^uxy  order,  leaving  the  party  to  apply  to  the  court.  Sunt  of  ^ho*^ 

^The  affidavit  upon  which  the  rule  was  obtained,  stated,  transaction 

^  ^  should  be  kept 

ttk^^,  in  the  month  of  November,  1848,  Wilson  retained  or  rendered. 
VsLxm  as  his  attorney  to  defend  him  against  a  charge  ceed^^in^. 
pre&rred  against  him  at  the  police  court.  Worship  ^^^g*^^' 
Stjneet;   that,  having  to  appear  again  upon  bail,  the  cha^the 
deponent  (Wilson)  called  upon  Vann  to  pay  him  for  his  L^i^^,^" 
services;  that  Vann  refused  to  state  what  his  charges  ^^®J^ 


h  but  informed  the  deponent,  that,  upon  the  next  years  to  deliver 
ne^jrixig^  he  would  employ  eminent  counsel,  and  would  court  refused 
"^q^iire  a  deposit  of  a  large  sum  of  money  to  secure  him  ^^J[^i^^ 
*®^^^ist  the  expense  he  would  be  put  to  in  conducting  ferred  the 
^^  d^ence;  that  the  sum  demanded  by  Vann  for  that  to  the  master, 
'^'^^T^OTO  was  200/.,  which  the  deponent  gave  him  (at  his  ^t  ^t^^L!^ 
*^**^cmlar  request)  in  gold;  that,  within  two  months  the  rule,  but 
^^^^  Ids  discharge  from  the  said  charge,  the  deponent, 
_^^^  two  separate  occasions,  called  at  Vann's  office  and 
him  for  an  account  of  his  charges  and  expenses, 
account  for  the  200/. ;  and  that  Vann  on  those 
>ns  refused  to  render  him  any  account,  and  threat- 
liim  with  an  indictment. 


842 
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1854. 


In  re 
Vank. 


Hawkins  now  shewed  caose^  upon  an  affidavit 
(amongst  others)  of  Edward  Vann^  stating^  that^  in 
November^  1848^  Wilson^  being  a  married  man^  and  a 
member  of  the  board  of  trustees  of  the  poor  of  the  parish 
of  St.  Leonard^  Shoreditch^  was  charged  at  the  police 
office^  Worship  Street^  with  a  criminal  assault  upon  a 
female  child  of  tender  years^  and  applied  to  the  deponent 
for  advice^  and  entreated  him  to  save  him  at  whatever 
cost ;  that  Wilson  particularly  requested  the  deponent 
to  keep  no  record  or  memorandum  of  the  business,  and 
that  no  entry  should  be  made  or  any  account  kept  by 
the  deponent  touching  anything  that  might  be  done  in 
relation  to  the  charge;  that  Wilson  also  requested  the 
deponent  not  to  allow  any  of  his  clerks  to  know  any- 
thing of  the  matter,  and  stated  that  he  did  not  wish  for 
any  account  or  explanation  as  to  what  might  be  paid  by 
the  deponent  to  the  friends  of  the  child,  or  their  attorney, 
but  requested  to  be  allowed  to  place  in  the  deponent's 
hands  a  sum  of  money,  to  do  the  best  he  could  with  on 
his  behalf;  that,  whilst  out  on  bail  on  the  said  charge, 
Wilson  placed  in  the  deponent's  hands  a  sum  of  200/., 
wherewith  to  ''  pay,  satisfy,  and  discharge  all  the  costs, 
charges,  and  expenses  of  the  defence  of  Wilson  against 
the  said  charge,  and  also  all  the  moneys  which  it  might 
be  necessary  to  pay  in  order  to  free  him  from  the  said 
charge,  or  to  induce  the  friends  of  the  child  to  forego  the 
further  prosecution  thereof,  and  to  forego  any  action  for 
damages  for  the  alleged  assault ;  and  that  the  deponent 
then  agreed  with  Wilson  to  receive,  and  did  receive  from 
him  the  said  sum  of  money,  and  then  agreed  to  bear  the 
said  Wilson  harmless  from  all  costs,  damages,  &c.,  in 
relation  to  his  defence  and  his  liberation  from  the  said 
charge ;''  that  it  was  then,  at  the  express  request 
of  Wilson,  agreed  by  the  deponent  that  no  account 
in  writing,  or  otherwise,  was  to  be  be  kept  or  rendered 
by  the  deponent  to  Wilson  of  any  costs,  chaises,  dis- 
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1854. 


In  the  Matter  of  Edward  Vann.  j^^  ^ 

A  &ULE  was  obtained  by  Finlaaon,  in  Trinity  Term  An  attorney, 

last,  at  the  instance  of  one  David  Wilson,  calling  upon  ^^^^^^ 

Edward  Vann,  an  attorney  of  this  court,  to  shew  cause  ^^^  who  was 

I     ,  _  ,  under  a  chaive 

way  he  should  not  deliver  to  Wilson  a  bill  of  costs  in  of  criminally 

all  causes  and  matters  wherein  he  had  been  concerned  f^aiedlid 

fitf  Wilson,  and  why  he  should  not  gite  credit  therein  o^  *«»der  years, 

fo  "  .      I    /.  n  ODtainedfrom 

all  sums  of  money  received  from  or  on  account  of  the  client  a 

^ji  sum  of  200/., 

***"*•  to  do  the  best 

The  matter  had  already  been  before  Williams,  J.,  at  hfconidfor 

p,  "  ,  mm,  but  with 

^^lambers ;  but  that  learned  judge  had  declined  to  make  an  uuderstand- 

^y  order,  leaving  the  party  to  apply  to  the  court.  wuntof  ^he**^ 

The  affidavit  upon  which  the  rule  was  obtained,  stated,  transaction 

*\^        ,  should  be  kept 

^*^t,  in  the  month  of  November,  1848,  Wilson  retained  or  rendered. 

*^^tin  as  his  attorney  to  defend  him  against  a  charge  coodS^in^ro- 

preferred  against  him  at  the  police  court.   Worship  curing  the  pri- 

Q^  .  .  soners  dis- 

Strcet;    that,  having  to  appear  again  upon  bail,  the  charge,  the 

deponent  (Wilson)  called  upon  Vann  to  pay  him  for  his  call^i^n 

■ervices :  that  Vann  refused  to  state  what  his  charges  ^^  *^®  ^^^ 

'  o  of  nearly  six 

▼ere,  but  informed  the  deponent,  that,  upon  the  next  years  to  deliver 

hearing,  he  would  employ  eminent  counsel,  and  would  court  refused 

Inquire  a  deposit  of  a  large  sum  of  money  to  secure  him  ^^f^^re^ 

gainst  the  expense  he  would  be  put  to  in  conducting  fcrred  the 

the  defence;  that  the  sum  demanded  by  Vann  for  that  to  the  master, 

poipose  was  200/.,  which  the  deponent  gave  him  (at  his  "^  ^.^^^ 

(ttticalar  request)  in  gold;  that,  within  two  months  the  rule,  but 

A  Without  oosti. 

wer  his  discharge  from  the  said  charge,  the  deponent, 
iqxm  two  separate  occasions,  called  at  Vann's  office  and 
iiked  him  for  an  account  of  his  charges  and  expenses, 
sod  to  account  for  the  200/. ;  and  that  Vann  on  those 
occasions  refused  to  render  him  any  account,  and  threat- 
ened him  with  an  indictment. 
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1854.  Hawkins    now    shewed    caose^    upon    an    affidavit 

In  re  (amongst  others)  of  Edward  Vann,  stating^  that,  in 
Vank.  November,  1848,  Wilson,  being  a  married  man,  and  a 
member  of  the  board  of  trustees  of  the  poor  of  the  parish 
of  St.  Leonard,  Shoreditch,  was  charged  at  the  police 
office.  Worship  Street,  with  a  criminal  assault  upon  a 
female  child  of  tender  years,  and  applied  to  the  deponent 
for  advice,  and  entreated  him  to  save  him  at  whatever 
cost ;  that  Wilson  particularly  requested  the  deponent 
to  keep  no  record  or  memorandum  of  the  business,  and 
that  no  entry  should  be  made  or  any  account  kept  by 
the  deponent  touching  anything  that  might  be  done  in 
relation  to  the  charge ;  that  Wilson  also  requested  the 
deponent  not  to  allow  any  of  his  clerks  to  know  any- 
thing of  the  matter,  and  stated  that  he  did  not  wish  for 
any  account  or  explanation  as  to  what  might  be  paid  by 
the  deponent  to  the  friends  of  the  child,  or  their  attorney, 
but  requested  to  be  allowed  to  place  in  the  deponent's 
hands  a  sum  of  money,  to  do  the  best  he  could  with  on 
his  behalf;  that,  whilst  out  on  bail  on  the  said  charge, 
Wilson  placed  in  the  deponent's  hands  a  sum  of  200/., 
wherewith  to  '^  pay,  satisfy,  and  discharge  all  the  coats, 
charges,  and  expenses  of  the  defence  of  Wilson  against 
the  said  charge,  and  also  all  the  moneys  which  it  might 
be  necessary  to  pay  in  order  to  free  him  from  the  said 
charge,  or  to  induce  the  friends  of  the  child  to  forego  the 
further  prosecution  thereof,  and  to  forego  any  action  for 
damages  for  the  alleged  assault ;  and  that  the  deponent 
then  agreed  with  Wilson  to  receive,  and  did  receive  from 
him  the  said  sum  of  money,  and  then  agreed  to  bear  the 
said  Wilson  harmless  from  all  costs,  damages,  &c.,  in 
relation  to  his  defence  and  his  liberation  frx>m  the  said 
charge/*  that  it  was  then,  at  the  express  request 
of  Wilson,  agreed  by  the  deponent  that  no  account 
in  writing,  or  otherwise,  was  to  be  be  kept  or  rendered 
by  the  deponent  to  Wilson  of  any  costs,  charges,  dia- 
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buTBements^  or  expenditure  relating  to  the  said  de-        1854. 
fence^  or  the  liberation  of  Wikon  from  the  said  charge,  j^^ 

or  of  the  said  sum  of  money ;   that  the  deponent  did        Vanw. 
afterwards    apply   and    dispose    of   the    said  sum    of 
money  for  the  benefit  of  Wilson,  in  accordance  with 
the  terms  upon  which  he  so   received    it;    that,    at 
the  instigation  and  request  of  Wilson,  before  he  was 
finally  liberated  from  the  said  charge,  several  private 
conferences  took  place  between  the  deponent  and  the 
solicitor  for  the  prosecution,  and  other  parties,  on  the 
subject  of  the  charge,  the  particulars  of  which  conferences 
the  deponent  had  always  been,  and   still  was,  imder 
solemn  promise  not  to  reveal:    that,   ultimately,   and 
after  Wilson  had  again  appeared  before  the  magistrate, 
through  the  assistance  rendered  to  him  by  the  deponent, 
sod  with  the  aid  of  the  coimsel  on  both  sides,  the  prose- 
cation  was  withdrawn,    and  Wilson  discharged  from 
CDstody,  and  a  compromise  was  effected,  by  which  the 
pwents  of  the  child  agreed  to  forego  all  actions  for 
damages  against  Wilson  in  respect  of  the  alleged  assault; 
that  Wilson  afterwards  expressed  himself  satisfied  with 
^bat  had  been  done,  and  the  account  between  him  and 
tie  deponent  was  agreed  to  be  finally  closed ;  that,  at 
tte  request  of  Wilson,  the  deponent  kept  no  record  or 
memorandum  of  the  transaction,  nor  was  any  entry  made 
w  aoooont  kept  by  him  respecting  the  same ;  and  that 
toe  deponent  had  not  the  means  of  making  out  or  render- 
wg  to  Wilson  any  bill  of  costs  or  account  in  respect  of, 
tbesaid  business  or  of  the  said  sum  of  200/. 

He  submitted,  that,  after  so  great  a  lapse  of  time,  and 
it  being  expressly  sworn  by  Vann  that  the  money  depo- 
rted with  him  had  been  expended  for  the  purpose  for 
wbich  it  was  given  to  him,  it  was  unreasonable  to  call 
upon  him  to  deliver  a  bill. 

Jervis,  C.  J.   An  attorney  ought  not  to  take  advantage 
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of  the  diffictdt  position  in  which  his  client  is  ^aced^  to 
extort  from  him  such  a  bargain  as  this.  I  think  Mr. 
Venn  oaght  to  fiimish,  not  a  technical  bill  of  coatSj  but 
such  a  general  account  of  the  money  he  has  expended 
on  behalf  of  Wilson,  as  the  master  may  think  that  under 
the  peculiar  circumstances  he  ought  to  gi^e.  The  attor- 
ney, one  would  expect,  would  be  glad  of  an  opportnniiy 
to  explain  such  a  transaction.  Let  the  whole  matter  go 
to  the  master,  and  let  him  dispose  of  it. 


The  rest  of  the  court  concurring,  and  the  parties  con- 
senting, the  rule  was  referred  to  the  master,  who,  in  the 
result,  was  so  far  satisfied  with  the  account  given  by 
Mr.  Yann,  that  he  directed  the  rule  to  be  discharged } 
but  he  declined  to  allow  Mr.  Yann  his  costs. 

Bule  discharged  accordingly. 


Nov.  4. 

A.  agreed  with 

B.  to  permit 
his  (B/s) 
daughter  (who 
was  then  resid- 
ing with  him 
as  part  of  his 
family)  to  entor 
his  (iL's)  sor- 
vice,  to  assist  in 
his  hnsiness 
during  a  tem- 
porary ahscnee 
of  his  wife  : — 
Held,  that  B. 
might  maintain 
an  action  for 
her  seduction 
hy  A.  during 
that  period. 


Griffiths  v.  Tebtgen. 

X  HIS  was  an  action  against  the  defendant  for  the  se- 
duction of  the  plaintifi"'s  daughter.  The  declaration 
was  in  the  usual  form,  alleging  that  the  daughter  was 
the  servant  of  the  plaintiff*,  and  that  the  plaintiff  had  by 
means  of  the  seduction  lost  and  been  deprived  of  the 
services  of  his  said  daughter  and  servant. 

The  defendant  pleaded, — first,  not  guilty, — secondly, 
that  the  daughter  was  not  the  plaintiff's  servant^  in 
manner  and  form  as  alleged.     Issue  thereon. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sit- 
tings in  London  after  last  Trinity  Term,  when  the  fol- 
lowing fiEU^  appeared  in  evidence :— The  plaintiflF'a 
daughter,  who  was  about  twenty-six  years  of  age^  had 
formerly  lived  in  the  service  of  the  defendant,  who  kept 
a  toy-shop,  receiving  wages  at  the  rate  of  10/.  a  year ; 
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bat  had  returned  to  her  father's  house^  and  resided  with        1854. 

him  as  a  member  of  his  family.    The  defendants  wife  ~ 

•^  Gbxtfiths 

having  gone  out  of  town  for  a  short  time^  and  the  de-  _  v. 
fendant  being  in  want  of  somebody  to  attend  to  his  shop 
in  her  absence^  he  applied  to  the  parents  of  the  girl  to 
permit  her  to  stay  with  him  until  his  wife's  return^  pro- 
bably for  a  week.  She  was  to  be  paid  for  her  services ; 
but  no  distinct  arrangement  was  made  as  to  the  rate  of 
remuneration  :  and,  when  she  left,  after  having  been  at 
the  defendant's  house  about  a  fortnight, — during  which 
time  the  defendant  debauched  her, — Mrs.  Teetgen  gave 
her  8^.,  and  asked  her  if  she  was  satisfied.  She  then 
returned  to  her  father's  house,  where  she  remained  until 
she  found  herself  with  child,  when  her  father  turned  her 
out,  but  ultimately  received  her  back,  and  she  was  in  due 
time  delivered  of  a  child  at  her  father's  house. 

On  the  part  of  the  defendant,  it  was  submitted  that 
the  plaintiff  was  not  entitled  to  recover,  inasmuch  as  the 
daughter  was  not  his  servant,  but  the  servant  of  the  de- 
fendant, at  the  time  of  the  alleged  seduction,  and  conse- 
quently that  the  foundation  of  the  action  failed. 

The  jury,  imder  the  direction  of  the  Lord  Chief  Jus- 
tice, returned  a  verdict  for  the  plaintiff,  with  25/.  dam- 
ages ;  and  leave  was  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him  on  the  second  issue,  if  the 
court  should  be  of  opinion  that  the  objection  taken  at 
the  trial  was  well  founded. 

Prentice  now  moved  accordingly.  This  sort  of  action 
is  only  maintainable  at  the  suit  of  the  father  in  respect 
of  services  due  and  actually  rendered  to  him  by  the 
daughter  at  the  time  the  cause  of  action  arises.  Now, 
here,  the  evidence  clearly  shewed,  that,  at  the  time  of 
the  seduction,  the  daughter  was  the  hired  servant  of  the 
drfendant.  [Maule,  J.  The  girl  was  living  with  her 
&ther  and  mother :  she  was  her  father's  servant.     She 
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1854.        v^  invited  to  go  to  the  defendant's  hopse  for  a  tempo- 
"  _  _~"  rary  purpose.    And  she  afterwards  returns  to  her  father's 

V,  ^  house,  and  resides  there  as  before.]  It  was  expressly 
decided  in  Blaymire  v.  Haley,  6  M.  &  W.  55^  that  an 
action  cannot  be  maintained  by  a  father  for  the  seduc- 
tion of  his  daughter  while  she  is  in  the  domestic  service 
of  another  person^  although  it  be  alleged  in  the  declar- 
ation that  she  was  there  with  the  intention  on  the  part 
of  her  father  and  herself  that  she  should  return  to  her 
father's  when  she  quitted  her  service,  unless  she  should 
go  into  another  service.  And  Parke^  B.^  says :  ''  Here^ 
the  girl  was  in  the  actual  service  of  another  person, 
and  her  intention  was,  not  to  return  at  any  definite 
time  to  her  father's  house,  but  only  on  her  dis- 
missal from  her  service,  and  in  the  uncertain  event  of 
her  not  going  into  another  service.  That  an  action  for 
seduction  will  not  lie  under  such  circumstances^  has  been 
expressly  decided  in  Dean  v.  Peel,  5  East,  45.  In  order 
to  sustain  this  action,  there  must  be  damnum  et  in- 
juria. The  plaintiff  not  having  shewn  any  right  to  the 
services  of  his  daughter  at  the  time  of  the  seduction, 
there  is  here  damnum  absque  injurift."  [Jervis,  C.  J. 
What  is  there  more  in  this  case  than  going  to  a  friend's 
house  for  a  short  period  ?  My  Brother  Parke,  in  the 
case  you  rely  on,  adds, — "  A  mere  temporary  absence  un- 
doubtedly would  not  be  sufiBcient  to  defeat  the  action ; 
but  that  is  very  different  from  a  continued  and  r^ular 
service."  Matde,  J.  The  girl  did  not  hire  herself.  The 
father  (or  the  mother)  agreed  to  lend  the  defendant  his 
servant  for  a  short  time, — till  his  wife  returned  fix>m  the 
country.]  If  she  was  a  hired  servant  of  the  defendant, 
the  length  of  hiring  was  of  no  importance.  The  ques- 
tion is,  whether  this  defendant  could  not  have  main- 
tained an  action  if  a  third  person  had  seduced  the  girl. 

Jervis,  C.  J.     My  impression  of  the  evidence  was. 
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and  is,  that  the  plaintiff's  daughter  was  staying  at  the        1854. 
defendant's  house  rather  in  the  character  of  a  visitor     gbipfiths 
than  in  that  of  a  servant.     The  8*.  which  was  given  to      „,__*• 

,  °  TBETGE17. 

her  by  the  defendant's  wife  when  she  left,  was  rather  by 
way  of  gratuity  than  as  payment  of  wages. 

Mauls,  J.  I  see  nothing  in  the  position  which  the 
daughter  held  whilst  residing  at  theMefendant's  house^ 
which  should  at  all  interfere  with  the  relation  of  servant 
to  her&ther.  It  seems  to  me  that  there  was  ample  evi- 
dence of  service  to  entitle  the  plaintiff  to  maintain  the 
acdoiu 

Crowder^  J.  I  am  entirely  of  the  same  opinion. 
At  the  time  of  her  seduction  by  the  defendant,  this 
young  person  was  only  temporarily  absent  from  her 
fcther*8  roof.  She  still  continued  to  form  essentially  a 
pwt  of  his  family.  The  case  very  nearly  resembles  that 
^Speight  V.  Oliveira,  2  Stark.  N.  P.  C.  493,  where  A. 
^Wng,  with  intent  to  seduce  the  servant  and  daughter 
of  B.,  hired  her  as  his  servant,  and  by  that  means  ob- 
tained possession  of  her  person, — it  was  held,  that  B. 
iiught  maintain  an  action  against  him  for  such  seduction. 
Abbott,  C  J.,  there  says :  "  During  the  time  that  the 
pri  was  in  her  father's  house,  she  was  his  servant :  was 
tbere  an  end  put  to  that  service?  It  is  alleged  by  the 
defendant  that  there  was,  because  he  himself  hired  her 
^  the  purpose  of  keeping  his  own  house,  at  7s.  per 
^f^  But,  if  he  did  not  really  hire  her  with  that  in- 
tCDtion,  but  with  the  wicked  view  of  seducing  her,  then 
I  im  of  opinion  that  the  relation  of  master  and  servant 
via  never  contracted  between  them.''  I  agree  with  the 
jneit  of  the  court  in  thinking  that  there  should  be  no 
role. 

Rule  reftised. 

▼OL.  XV. — C.  B.  A  A 
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Nov,  6. 
A.  held  a  farm 


Cumberland  t;.  Bowes. 

1  HIS  was  an  action  by  an  outgoing  tenant  of  a  fiuro 
of  B.,  rabject,     ^^j^^  b^^v  Farm,  at  Walden,  in  the  county  of  Hertfoid 

amongRt  others,  </  '  '  </  . 

to  the  following  against  his  landlady^  to  recover  compensation  for  certaii 

tained  in  a  hay^  straw,  and  manure  left  by  him  on  the  farm.     Th* 

d^wSTa''""  defendant  pleaded,— first,  that  the  umpire  did  not  dulj 

former  tenant  value, — secondly,  payment  into  court  of  520/. 

1.  to  houBo  the  The  causc  was  tried  before  Lord  Chief  Baron  Pollock 
wT^dV^''  at  the  last  assizes  at  Hertford,  when  the  following  fecfc 
thresh,  feed,  -^ere  proved,  or  admitted : — The  plaintiff^s  father^  Wil 

and  fodder  the     _.         r>,       y      ^       -t    »     t^  y  ^n^fx    -t  a  x 

same  thereon,  uam  Cumberland,  m  February,  1840,  became  tenant  ol 
OT  dispose^oT^  the  farm  in  question  under  a  proposal  for  a  lease  in  the 
any  part  tcrms  Contained  in  the  draft  lease  hereinafter  mentioned, 

thereof,  except 

as  after  men-     and  continued  in  possession  thereof  upon  the  terma  of 

2.  ^atX  ^^^^  ^^^^  lesae  until  his  death ;  and,  after  his  death,  his 
should  bo  at       widow  and  the  plaintiff,  as  his  executrix  and  executor, 

hberty  to  sell  ^ 

hay  and  wheat  Continued  to  hold  the  farm  upon  the  same  terms  at 
thS^f  the  kst  William  Cumberland  had  held  it,  until  the  death  of  the 
year's  produce),  ^idow  :  and,  &om  that  time,  the  plaintiff  alonc  continued 

bringing  back  *^ 

for  every  load  to  hold  down  to  March,  1852,  when  a  new  agreemeni 
two  loacb  of^^  ^^s  entered  into  under  which  the  plaintiff  became  tenani 

manure, — 

3.  that  A. 

should,  on  the  determination  of  the  tenancy,  leave  all  the  hay,  straw,  and  manore  ariaii) 

during  the  bat  year  of  his  tenancy  for  the  use  of  B.  or  of  the  incoming  tenant,  bong  pui 

for  the  hay  and  wheat  straw  at  a  fair  valuationt—thcee  latter  wordi  "fair  rtlimAm' 

having  been  substitutotl  in  the  draft  lease  for  "  consuminar  price." 

In  an  action  by  A.  against  B.  to  recover  the  value  of  hay  and  wheat  straw  left  by  tli 
former  at  the  expiration  of  his  tenancy,  it  appeared  that  a  valuation  had  been  made  by  m 
umpire,  who  was  the  only  witness  called  at  the  trial,  and  who  stated  that  he  had  valued*  no 
at  a  "  consuming  price,"  nor  a  "  market  price/'  but  at  a  "  fair  valuation ;"  and  the  jmy  ze 
turned  a  verdict  in  accordance  with  his  valuation ; — 

Hold,  that  there  was  nothing  from  which  the  court  oould  see  that  the  valoation  had  Ine 
made  upon  an  erroneous  principle ;  and,  what  was  a  "  fair  valuation,"  being  a  qoestkn  fc 
the  jury,  there  was  no  ground  for  interfering  with  the  verdict. 

Whether  the  court  could  i)roperly  notice  the  substitution  of  the  words  **  fiur  valaatkii 
for  "consuminif  price,"  in  the  draft  lease,— quare  f 

^  Held,  also,  that  the  valuation  of  the  umpire  was  not  invalidated  by  the  circomstance  < 
his  having  altered  it  after  he  had  delivered  it  out,  by  striking  out  an  item  which  ought  nc 
to  have  been  included  therein. 
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from  year  to  year  upon  the  same  terms  in  all  respects,  1°^^ 

save  the  substitution  of  a  com  rent  for  a  money  rent.  CmnvKLLsn 

The  draft  lease  above  referred  to  was  as  follows : —  Bowm, 


Draft  of  an  indenture  of  lease  of  the of , 

1^40,  between  Demster  Heming  and  John  Warwick,  of 

the  first  part,  the  Right  Hon.  Thomas  Bowes,  Earl  of 

Strathmore,  of  the  second  part.  The   Hon.  Charlotte 

I^on  Bowes,  commonly  called  Lady  Glamis,  widow,  of 

file  third  part,  and  William  Cumberland,  of  the  fourth 

P^rt.    Demise  of  the  farm  and  premises  in  question  to 

William  Cumberland,  his  executors  &c.,  ''  from  the  29th 

of  September  then  next  for  four  years  thence  next  ensuing, 

md  folly  to  be  complete  and  ended,  and  thence  from  year 

to  year,  as  yearly  tenant  thereof,  until  such  tenancy  shall 

1^  determined  as  aft;er  provided.''     The  draft  contained, 

amongst  others,  the  following  covenants : — ^'  And  also 

Aat  he,  the  said  W.  Cumberland,   his  executors   or 

Administrators,  shall  and  will  manage  and  cultivate  the 

nid  farm  and  land  (except  the  pasture  lands)  according 

to  the  rotation  of  crops  and  in  manner  usual  in  the  four- 

eourse  system,  so  that  no  more  than  two  white  straw 

crops,  such  as  wheat,  barley,  or  oats,  shall  in  any  case 

noceed  each  other,  but  shall  have  a  green  or  pulse  crop 

*  a  fiillow  constantly  intervene,  and  so  that  the  arable 

Ittds  shall  have  a  summer-fallow  every  fourth  year ;  nor 

tkflmore  than  one  wheat  crop  be  taken  off  the  same 

Indi  in  one  course  of  four  years :   And  also  shall  and 

^  b  each  year  make  and  continue  fallow  at  least  one 

fiwh  part  of  the  said  arable  lands  as  and  for  a  summer- 

ftUow ;  and  shall  and  will  in  a  proper  and  husbandlike 

wqr  plough  and  dress  the  same,  at  the  rate  of  ten  loads 

per  acre  of  good  rotten  dung,  or  equivalent  manure :  and 

iAtU  and  will  in  the  last  year  of  this  demise  leave  the 

one  fourth  part  of  the  said  arable  lands  which  shall  be 

in  course  for  fidlow  for  wheat,  and  shall  and  will  per- 

fldt  and  Buffer  the  said  D.  Heming  and  John  Barker, 

aa2 


350 


IN    THE    COMMON   PLEAS, 


1854. 

CUMBEBLAND 
V, 

Bowes. 


Covenant  to 
house  the  pro- 
dace  on  the 
premisee. 


•Theae  words 
were  in  snhsti- 
tation  of  the 
words, "  wheat, 
straw,  and  hay 
(except  that  of 
the  last  year's 
produce),  only 
excepted.' 
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or  other  the  person  or  persons  for  the  time  being 
entitled  as  aforesaid^  and  their  or  his  servants  or 
workmen^  or  incoming  tenant^  in  the  last  year  of  this 
demise^  to  enter  the  said  lands  so  to  be  left  for  a  summer 
fallow^  to  prepare  the  same  in  such  manner  as  to  them 
or  him  shall  seem  meet :  And  also  shall  and  will  house, 
inbam,  and  set  up  upon  the  said  demised  premises  all 
the  corn,  hay,  and  produce  which  shall  grow  or  arise 
from  the  said  demised  lands  and  grounds,  or  any  of 
them,  and  there  thresh,  feed,  and  fodder  out  the  same 
for  the  better  increase  and  making  of  dung  and  compost 
there,  and  in  a  husbandlike  manner  spread,  bestow,  and 
and  lay  all  the  dung,  muck,  stover,  manure,  soil,  and 
compost  that  shall  arise  and  be  made  upon  the  said  pre- 
mises, or  any  part  thereof,  during  the  continuance  of  his 
tenancy,  in  and  upon  the  lands  and  grounds  hereby  de- 
mised, or  some  of  them,  where  most  needed,  and  shall 
not  nor  will  sell  or  otherwise  dispose  of  the  same,  or 
any  part  thereof,  except  as  after  mentioned  :*  And  it  is 
agreed  that  the  said  W.  Cumberland,  his  executors  or  ad- 
ministrators, are  to  be  at  liberty  to  sell  and  dispose  of  his 
hay  and  wheat  straw  (except  that  of  the  last  year's  pro- 
duce) on  the  terms  that  he  or  they  do  immediately  after- 
wards bring  back  and  return  upon  the  said  premises,  for 
every  load  of  hay  or  straw  sold  or  disposed  of,  two  loads 
of  good  rotten  dung  or  other  equivalent  manure,  and 
spread  and  bestow  the  same  in  a  husbandlike  manner 
upon  the  said  demised  lands  where  most  needed :  And 
also  shall  and  will,  on  the  determination  of  his  tenancy^ 
leave  on  the  said  hereby  demised  premises  all  the  hay, 
wheat  straw,  and  all  other  straw,  as  shall  not  be  used  in 
fodder,  arising  from  the  last  year's  crop,  and  also  all  the 
dung,  muck,  stover,  and  compost  as  shall  arise  or  be 
made  upon  the  said  premises  in  the  last  year  of  his 
tenancy,  to  and  for  the  use  of  the  said  D.  Heming  and 
John  Barker,  their  heirs  or  assigns,  or  other  the  person 
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for  the  time  being  entitled  as  aforesaid^  or  his  or  their        1854. 
succeeding  or  incoming  tenant,  being  paid  or  allowed  for    cumberlaito^ 

the  hay  and  wheat  straw  at  a /air  valuation  ;*  And  also        ^  ^' 
.  ^  ''  B0WX8. 

that  it  shall  and  may  be  lawful  to  and  for  the  said  D.  ^^ 

"  •These  words 

Heming  and  John  Barker,  their  heirs  or  assigns,  or  were  in  sobsti- 
other  the  person  for  the  time  being  entitled  as  aforesaid,  ^q,^  « Con- 
or his  or  their  succeeding  or  incoming  tenant,  and  his  «^°^  price." 
and  their  servants  and  workmen,  with  horses  and  carts, 
in  the  last  year  of  the  tenancy  hereby  created,  to  enter 
into  and  upon  so  much  of  the  said  arable  lands  as  shall 
then  be  in  course  for  a  summer  faUow,  and  to  plough, 
fallow,  and  manmre  the  same  in  such  manner  as  to  them 
or  him  shall  seem  meet ;  and  also  to  enter  upon  the 
dung,  manure,  and  compost  that  shall  then  be  in  the 
yards  and  other  parts  of  the  said  premises,  and  to  take, 
carry  out,  and  use  the  same  in  the  said  arable  lands 
which  shall  then  be  in  course  for  a  summer  fallow  as 
aforesaid ;  And  also  that  the  said  D.  Heming  and  John 
Barker,  or  other  person  entitled  as  aforesaid,  or  their  or 
his  tenant,  shall  be  at  liberty,  in  the  last  year  of  his 
tenancy,  to  sow  grass-seeds  on  such  of  the  said  arable 
lands  as  shall  then  be  sowed  with  lent  or  spring  com,  and 
the  said  W.  Cumberland,  his  executors  or  administrators, 
shaU  and  will  harrow  the  same  in  gratis,  and  preserve 
the  same  from  harm  or  being  fed  off.''  The  draft 
further  contained  all  the  covenants  usual  in  a  farming 
lease. 

Upon  the  plaintiff's  giving  up  the  farm,  at  Michael- 
mas, 1853,  a  dispute  arose  between  him  and  the  defend- 
ant as  to  the  valuation  of  the  hay  and  straw  left  by  him ; 
the  plaintiff  insisting  that  he  was  entitled  to  be  paid  for 
them  at  a  '^  fair  valuation,"  as  contradistinguished  from 
a  ''consuming  price,"  which  the  defendant  contended 
for.  Valuers  were  accordingly  appointed  on  each  side. 
They  not  agreeing,  an  umpire  was  appointed,  who  valued 
the  hay,  straw,  &c ,  left  on  the  premises,  at  the  sum  of 
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CuMBBBLAHD^  foUowing  Certificate,—''!  certify  tliat  I  have  valued  th 
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^*  above  at  a  marketable  price  in  its  present  situation* 

Eve,  the  umpire,  who  was  the  only  witness  called  s 
the  trial,  stated  that  he  did  not  value  at  a  "  consomin 
price,'^  or  at  a  ''  market  price,''  but  at  a  ''  fair  valui 
tion." 

It  further  appeared,  that,  after  Eve  had  delivered  oc 
his  valuation  to  the  parties,  he  discovered  that  he  ha 
made  a  mistake,  by  including  in  his  valuation  a  ama 
quantity  of  old  hay  which  he  ought  not  to  have  valued 
and  accordingly  he  altered  the  valuation  by  striking  o\ 
21.  as  the  value  of  the  hay  so  improperly  included. 

The  jury  having  returned  a  verdict  for  the  plaintiff  fe; 
252/.  V\8.  Sd.,  the  difi*erence  between  the  sum  paid  intc 
court,  and  the  amount  of  the  valuation  as  altered, 

Channelly  Serjt.,  on  a  former  day  in  this  term,  pur- 
suant to  leave  reserved  to  him  for  that  purpose,  moved 
to  enter  a  nonsuit,  or  for  a  new  trial.  By  the  terms  a 
the  covenant,  the  tenant  was  bound  to  consume  on  thi 
farm  all  the  hay  and  straw,  or,  if  any  were  carried  off 
to  bring  back  an  equivalent  in  manure.  But^  in  ih< 
last  year  of  the  tenancy,  he  bound  himself  to  leave  thi 
hay  and  straw  at  a  fair  valuation, — that  is,  r^ard  bein( 
had  to  the  other  covenants,  to  be  consumed  on  the  fium 
by  the  incoming  tenant.  [JerviSy  C.  J.  The  nniversa 
rule  is,  that  the  tenant  is  to  leave  the  hay  and  straw  a 
fodder  price.  Unless  that  is  controlled  by  the  word 
here  substituted,  it  means  a  consuming  price.  Mauk 
J.  The  substitution  of  "  fair  valuation ''  for  ''  consmn 
ing  price,''  would  seem  to  shew  that  something  differen 
was  intended.]  The  next  objection  is,  that  there  wa 
no  such  valuation  here  as  to  entitie  the  plaintiff  to  re 
cover.  The  valuation  delivered  out  by  the  umpire  di 
not  pursue  his  authority :  and,  though  he  afterward 
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altered  his  valaatian  for  the  purpose  of  earing  the  defect^        1854. 
he  was  then  functus  officio.     [Mauley  J.     The  umpire    combeblakd 
was  not  functus :  he  had  not  valued  at  all  until  he  gave 
oat  tbe  perfect  valuation.     If  a  man  does  not  communi- 
cate the  value  of  a  specific  thing  "which  he  is  employed  to 
▼alue,  he  does  not  value  it.]     That  would  cure  every 
objection  in  the  case  of  an  award  which  is  bad  for  excess. 
[Maxiky  J.    Not  so.     The  award  is  bad,  not  because 
the  arbitrator  has  exceeded  his  authority,  but  because  he 
l^aa  not  done  that  which  the  parties  had  required  him  to 
^o*]    A  rule  nisi  having  been  granted  on  the  first  point 

XttfA,  on  a  subsequent  day,  shewed  cause.  The  um- 
V^^^  had  the  draft  lease  shewn  to  him,  and  he  stated  that 
'^^  valued  neither  at  a  consuming  price  nor  a  market 
P^ce,  but  at  a  fair  valuation  as  between  outgoing  and 

•  

"^Coming  tenant.  The  fact  of  the  words  "  fair  valua- 
tion "  having  been  substituted  for  "  consuming  price,^' 
^ews  that  the  parties  contemplated  something  more 
^l^aji  was  meant  by  the  clause  as  it  originally  stood. 
'Hiere  was  no  evidence  that  the  valuation  was  not  a  fair 
oue. 

Chatmelly  Seijt.,  and  Rodwell,  in  support  of  the  rule. 

The  words  "at  a  fair  valuation"  must  be  construed 

^^  reference  to  the  precedent  matter  in  the  lease. 

'I'We  are  three  covenants  which  it  is  essential  to  look 

^   By  the  first  of  these,  the  tenant  binds  himself  to 

"house,  inborn,  and  set  up  upon  the  demised  premises 

^  the  com,  hay,  and  produce  which  shall  grow  or  arise 

iram  the  said   demised  lands  and  grounds,   and  there 

thresh,  feed,  and  fodder  out  the  same  for  the  better  in- 

cresse  and  making  of  dung  and  compost  there,  and  in  a 

insbandlike  manner   spread,   bestow,   and  lay  all  the 

dung,  muck,  &c.,  that  shall  arise  and  be  made  upon  the 
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1854.  said  premises  during  the  continuance  of  his  tenancy,  in 
CuMXMRLLKD  ^^^  VL^Ji  thc  lauds  and  grounds  thereby  demised,  and 
»«  .  shall  not  nor  will  sell  or  otherwise  dispose  of  the  same,  or 
any  part  thereof,  except  as  after  mentioned  J*  That,  of 
itself,  would  give  the  tenant  no  right  to  carry  off  hay  or 
straw.  The  next  covenant  is, — "  And  it  is  agreed  that 
the  said  W.  Cumberland,  his  executors  or  administrators, 
are  to  be  at  liberty  to  sell  and  dispose  of  his  hay  and 
wheat  straw  {except  that  of  the  last  yearns  produce)  on 
the  terms  that  he  or  they  do  immediately  afterwards 
bring  back  and  return  upon  the  said  premises,  for  every 
load  of  hay  or  straw  sold  or  disposed  of,  two  loads  of 
good  rotten  dung,''  &c.  That  covenant  expressly  ex- 
cludes the  tenant's  right  to  carry  away  or  sell  hay  or 
straw  during  the  last  year  of  the  tenancy.  Then  comes 
the  third  covenant,  upon  which  the  question  more  imme- 
diately arises, — '^  And  also  shall  and  will,  on  the  deter- 
mination of  his  tenancy,  leave  on  the  said  hereby  de- 
mised premises  all  the  hay,  wheat  straw,  and  all  other 
straw,  as  shall  not  be  used  in  fodder,  arising  from  the 
last  year's  crop,  and  also  all  the  dung,  Sec.,  as  shall  arise 
or  be  made  upon  the  said  premises  in  the  last  year  of 
his  tenancy,  to  and  for  the  use  of  the  landlord,  or  the 
succeeding  or  incoming  tenant,  being  paid  or  aUowed  for 
the  hay  and  wheat  straw  at  a  fair  valucUion"  Looking 
at  these  three  covenants,  it  is  manifest  that  the  words 
^'  fair  valuation,"  taken  with  reference  to  the  obligations 
of  the  tenant,  mean,  a  fair  valuation  at  a  consum- 
ing price.  That  the  umpire  here  has  failed  to  value 
upon  that  principle,  is  plain,  both  from  his  certificate 
and  from  his  evidence.  In  the  former,  he  says  he  has 
valued  the  hay  and  straw  ''  at  a  marketable  price  in  its 
present  situation."  He  had  evidently  forgotten  the 
position  of  landlord  and  tenant,  and  had  entirely  over- 
looked the  obligations  of  the  covenants.  Then,  on  his 
examination  at  the  trial,  he  said  he  did  not  value  at  a 
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"  consuming  price,"  or  at  a  "  market  price/'  but  at  a        1854. 
"  fair  valuation  :''  whereas,  by  the  true  construction  of  cfmbbblaito^ 
the  covenants,  it  is  submitted  he  was  bound  to  value  at  a 
consuming  price. 

Cur.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the 
court. 

This  was  an  action  by  an  outgoing  tenant  against  his 
landlady,  to  recover  the  value  of  certain  hay  and  straw 
left  by  him  for  the  incoming  tenant,  on  quitting  a  farm  : 
and  the  contention  between  the  parties,  was,  upon  what 
principle  the  valuation  ought  to  be  made.  It  appears 
that  the  plaintiffs  father  had  formerly  held  the  farm 
under  certain  terms  mentioned  in  a  draft  lease,  the 
material  covenants  of  which  were, — first,  to  house  upon 
the  demised  premises  all  the  hay  and  produce  of  the 
farm,  and  thresh,  feed,  and  fodder  the  same  thereon,  and 
not  to  sell  or  dispose  of  any  part  thereof,  except  as  after 
mentioned, — secondly,  that  the  tenant  should  be  at 
liberty  to  sell  hay  and  wheat  straw  {except  that  of  the 
last  yeaf^s  produce),  he  bringing  back  for  every  load  of 
hay  or  straw,  two  loads  of  manure, —  thirdly,  that,  on  the 
determination  of  the  tenancy,  the  tenant  should  leave  all 
the  hay,  straw,  and  manure  arising  during  the  last  year 
of  his  tenancy,  for  the  use  of  the  landlady  or  the  in- 
coming tenant,  being  paid  for  the  hay  and  wheat  straw 
at  a  fair  valuation ;  these  latter  words  having  been 
substituted  in  the  draft  lease,  for  the  words  '^  at  a  con- 
suming price.''  At  the  trial,  the  plaintiff  claimed  to 
have  the  hay  and  straw  valued  at  ''  a  fair  valuation," 
without  regard  to  a  consuming  value :  the  defendant, 
on  the  other  hand,  insisted,  that,  regard  being  had  to 
the  covenants,  the  valuation  was  to  be  at  a  '^  consuming 
price."  The  Lord  Chief  Baron  was  inclined  to  think 
that  the  plaintiff's  construction  was  the  correct  one; 
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1854^  and  the  plaintiff  had  a  verdict.  In  the  conne  of  liie 
discussion  before  us  on  the  motion  to  enter  a  nonaait, 
it  was  very  ingeniouslj  urged  by  my  Bc6ther  ChanneU^ 
that^  whatever  might  be  the  effect  of  the  alteration  in 
the  draft  lease,  the  tenant  was  only  entitled  to  be  paid 
at  a  consuming  price.  His  argument  was  in  substance 
this,— rTh^re  are  three  covenantH  bearii^'on  the- subject. 
By  the  firsts  the  tenant  is  bound  to  consume  all  thp  pro* 
dues  upon  the  farm.  The  seconds  wt^ch  was  in  the 
tenants  ease,  entitled  him  tp  sell  hay  and  straw  on 
condition  of  his  bringing  back  two  loads  for  one  of 
manure, — the  last  year  of  the  tenancy  being  excluded. 
The  third  compelled  him  to  leave  all  the  last  year's  hay 
and  straw,  &;c.,  the  tenant  being  paid  fgr  the  hay  and 
wheat  straw  at  a  fair  validation.  As,  therefore,  the 
tenant  was  bound  to  consume  all  the  hay  and  straw  on 
the  farm  under  the  first  covenant,  and  could  not  cany 
away  hay  and  straw  at  all  during  the  term,  except  under 
the  second  covenant,  and  then  only  to  the  exclusion  of 
the  last  yearns  produce,  my  Brother  Channell  insisted 
that  the  last  year's  produce,  regard  being  had  to  the 
tenant's  obligations  under  the  first  and  second  coveiwnta, 
must  be  paid  for  at  a  consuming  price,  notwithstanding 
the  substitution  of  the  words  ^'  at  a  fedr  valuation."  On 
the  other  hand,  Mr.  Lush  insisted  that  he  might  look 
at  the  draft  lease,  and,  finding  the  words  "  fair  valua- 
tion"  to  have  been  substituted  for  ^'  consuming  price/' 
which  stood  there  before,  he  might  reasonably  call  upon 
the  court  to  hold  that  the  parties  intended  by  ''fair 
valuation"  something  different  from  ''  consuming  price," 
If  it  were  necessary  to  determine  whether  or  not  we 
could  look  at  the  alteration  in  the  draft,  as  a  key  to  the 
meaning  of  the  parties,  I  must  confess  I  should  have 
felt  considerable  doubt.  It  might  be  letting  in  contra- 
dictory parol  evidence  to  shew  the  circumstances  imder 
which   the  alteration  was  made.     But  wc   are  all   of 
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opinion^  that^  for  the  purposes  of  this  rule,  it  will  not  be 
necessary  to  take  that  matter  into  our  consideration  at 
all;  for^  looking  at  the  three  covenants  to  which  our 
attention  has*been  invited,  the  plaintiff  is  bound  to  leave 
the  hay  and  straw  of  the  last  year's  produce  on  the  fanui 
to  be  paid  for  at  a  fair  valuation.  Even  in  that  view, 
the  plaintiff  is  entitled  to  keep  the  verdict.  Whether 
and  what  is  a  fair  valuation,  is  a  question  for  the  jury; 
and,  the  only  witness  who  was  called  at  the  trial  having 
stated  that  the  valuation  here  made  was  a  fair  valuation, 
I  see  no  reason  for  being  dissatisfied  with  the  verdict. 
The  rule,  therefore  wiU  be  discharged. 
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Rule  discharged. 


Johnson  v.  Harris. 


Nov.  24. 


X  HE  defendant  had  given  a  warrant  of  attorney,  in  By  the  7  &  8 
1842,  for  500/.,  to  secure  to  the  plaintiff  an  annuity  of  ^f^mfp^y- 
82/.,  by  half-yearly  payments.     He  afterwards  petitioned  *^*o  ^y  ^y  ^^ 

,  ,  animity  are  to 

the  insolvent  debtors  court ;    and,  after  his  discharge,  a  be  deemed 

half-yearly  instalment  of  the  annuity  becoming  due,  g.  67,— raatmg 

judgment  was  signed  on  the  warrant  of  attorney,  and  a  !!^*i.^Lv®?* 

ca.  sa.  issued  for  16/.,  under  which  he  was  taken  in  exe-  the  present 

, .  power  of  arrest 

CUtlon.  „pon  final  pro- 

Application  was  made  to  Cresswell,  J.,  at  Chambers,  ^^^TLJifthat 
for  his  discharge  jfrom  custody,  under  the  7  &  8  Vict.  c.  no  person  shall 
96,  ss.  25,  57 ;   but  that  learned  judge  dismissed  the  charged  in  eze- 
summons,  and  the  defendant  was  remanded  to  prison,       Sy^ndment 

ohtslned  in  any 
action  for  the  reoovery  of  any  debt,  wherein  the  sum  recwered  shall  not  exceed  201,,  ex- 
clusiTe  of  the  costs  recovered  by  such  judgment." 

A.  signed  judgment  for  50O/.  on  a  warrant  of  attorney  given  by  B.  to  secure  an 
annuity  of  82^.  by  half-yearly  pavments,  and  took  B.  in  execution  :-»Hdd,— dubitante 
WiUiamt,  J., — that  B.  was  entitled  to  be  discharged  from  custody  under  the  above  act» 
the  "  sum  recovered  "  by  the  action  being  16/. 
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1854.  Rowley,  on  a  former  day  in  this  term^  obtained  a 

jqhhsow      ^^  ^^^^  *^  rescind  the  order  of  Cresswell,  J.,  to  set  aside 
V.  the  subsequent  proceedings^  and  to  discharge  the  defend- 

ant. He  referred  to  the  statute^  and  to  the  case  otHar^ 
ris  V.  Parker,  8  Dowl.  P.  C.  451,  where,  in  debt,  the 
judgment  was  for  100/.,  and  the  execution  for  18/.  10s. 
only,  which  was  alleged  to  be  the  real  debt :  and  Parke^ 
B.,  held  the  defendant  entitled  to  be  discharged  from 
custody, — ^under  the  48  G.  3,  c.  123. 

Byles,  Serjt.,  now  shewed  cause.  The  defendant  is 
not  entitled  to  be  discharged  from  custody  under  the  48 
O.  3,  c.  123,  s.  1,  which  applies  to  parties  in  execution 
for  any  "  debt  or  damages,'^  not  exceeding  20/.,  exclusive 
of  costs.  It  can  only  be  under  the  7  &  8  Vict.  c.  96, 
ss.  25,  57,  that  he  can  be  discharged,  if  at  all.  The 
25th  section  enacts  that  every  sum  of  money  which  shall 
be  payable,  by  way  of  annuity  or  otherwise,  at  any 
future  time  or  times,  by  virtue  of  any  bond,  covenant, 
or  other  securities  of  any  nature  whatsoever,  shall 
be  deemed  and  taken  to  be  debts  within  the  meaning 
of  the  act.  And  s.  57,  reciting  "  that  it  is  expedient  to 
limit  the  present  power  of  arrest  upon  final  process,'^ 
enacts  '^  that  no  person  shall  be  taken  or  charged  in  exe- 
cution upon  any  judgment  obtained  in  any  of  Her 
Majesty's  superior  courts,  or  in  any  county-court,  court 
of  requests,  or  other  inferior  court,  in  any  action  for  the 
recovery  of  any  debt,  wherein  the  sum  recovered  shall  not 
exceed  the  sum  of  20/.,  exclusive  of  the  costs  recovered 
by  such  judgment.^'  Here,  the  sum  recovered  by  the 
judgment  is  500/.  That  judgment  stands  as  a  security 
for  the  instalments.  The  case,  therefore,  is  not  within 
either  the  words  or  the  spirit  of  the  act.  In  Harris  v. 
Parker,  the  judgment  substantially  was  for  18/.  10*. 
only.  [Maule,  J.  The  object  of  this  provision,  is,  to 
restrain  the  executions  of  creditors  against  the  persons 
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of  their  debtors.     The  sura  "  recovered"  here,  if  paid,        1854. 
vould  be  16/.  only.     Ought  we,  looking  at  the  spirit  of      johkboit 
the  act,  to  permit  a  creditor  to  incarcerate  his  debtor  for  •'• 

a  sum  of  16/.?]  Upon  that  construction  of  the  act, 
whatever  may  be  the  amount  for  which  judgment  is 
signed,  the  defendant  will  be  entitled  to  his  discharge  if 
he  is  in  execution  for  less  than  20/.  {Williams,  J.  The. 
latter  words  of  the  clause, — "  Exclusive  of  the  costs  re- 
covered by  such  judgment,'* — seem  to  tie  it  to  the  jW^- 
mentJ]  Upon  a  judgment  for  500/.,  the  plaintiff  has  his 
debtor  in  execution  for  16/.  Has  he  recovered  16/.? 
[Williams,  J.  I  am  far  from  satisfied  that  my  Brother 
Maule's  construction  is  the  true  one.  Jervis,  C.  J.  Sup- 
pose the  defendant  pays  the  16/.,  what  has  the  plaintiff 
recovered  in  the  action  ?]  In  one  sense,  no  doubt,  he 
would  have  recovered  16/.  only.  But,  in  truth  he  has  by 
the  judgment  recovered  500/.  He  would  need  no  new 
judgment  to  entitle  him  to  issue  execution  for  any  future 
instalment  of  the  annuity. 

Jervis,  C.  J.  The  words  of  the  7  &  8  Vict.  c.  96,  s. 
57,  are  susceptible  of  two  meanings.  The  sum  recovered 
by  the  judgment  in  this  case  technically  no  doubt  is 
500/.  But  nobody  out  of  court  would  say  that  this 
defendant  is  in  custody  for  a  sum  recovered  exceeding 
20/.  The  defendant  may  purchase  his  liberty  for  16/. 
I  think  he  is  entitled  to  his  discharge. 

Maxjle,  J.  I  also  think,  that,  in  the  sense  meant  by 
the  legislature,  the  plaintiff  here  has  recovered  16/.  only, 
and  not  500/.  The  spirit  and  the  intention  of  the  act  are 
very  evident ;  and  the  words  are  capable  of  a  construc- 
tion which  will  carry  them  into  effect.  And  I  think, 
that,  in  favour  of  the  liberty  of  the  subject,  we  ought  to 
give  the  words  of  the  act  a  large  and  liberal  construction 
so  as  to  effectuate  the  intention  of  its  firamers. 
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Williams^  J.  I  should  lave  great  difficulty  in  aniy* 
ing  at  the  construction  which  my  Lord  and  my  Brother 
Maule  have  put  upon  the  statute;  though  I  do  not, 
under  the  circumstances  of  this  case,  regret  that  my 
learned  Brothers  have  come  to  such  a  Conclusion. 


Crowder,  J.  I  also  have  entertained  some  doubt  as 
to  the  true  construction  of  the  57th  section.  But^  look- 
ing at  the  intention  of  that  provision,  I  incline  to  think 
that  the  conclusion  arrived  at  by  my  Lord  and  my  Bro- 
ther Maule  may  be  supported.  The  section  i^eaks  of 
''  any  action  for  the  recovery  of  any  debt/'  This  action 
was  really  brought  to  recover  16/. 

Rule  absolute. 


Nov.'i, 


Babonneau  v.  Farrell. 


In  Blander,  the  L  HIS  was  an  action  of  slander.  The  declaration  stated, 
stated,  that  the  ^^^^  ^^^  plaintiff  was  engaged  in  the  trade  of  a  mann- 
plaintiff  was      facturer  of  asphalte,  under  the  name  and  style  of  Babon- 

engaged  in  the  *^  "  ^    ^ 

trade  of  a  ncau  &  Co. ;  and  that,  shortly  before  the  committing  of 

manoftu^rer       ,■•  .  i-j/'ivj-l  iji_ 

of  asphalte,  and  ^"®  gncvancc  complaincd  of,  he  had  been  employed  by 
had  been  em-     ^j^g  board  of  ordnauce  to  relay  the  entrance  of  the  Ord- 

ployed  by  the  "^ 

board  of  ord-  nancc  Officc  with  new  asphalte,  and  had  duly  performed 

Sieratrimce^f  t^^  work :   yet  that  the  defendant,  well  knowing  the 

their  office  ^th  premises,  and  intending  to  injure  the  plaintiff,  falsely 

and  had  duly  spoke  and  published  of  and  concerning  the  plaintiff  in 

performed  the     «i.         .j.j  ji«  ji?i  '^i. 

work ;  and  that  his  said  trade  and  busmess,  and  of  and  concerning  the 

the  defendant 
spoke  of  and 

concerning  the  plaintiff  in  his  said  trade,  and  of  and  concerning  the  plaintiff  in  refisrenoe 
to  the  said  work,  the  false  and  defiunatory  words  following :  —**  The  old  materials  have 
been  re-laid  by  yoor  company  in  the  asphalte  work  ezecnted  in  front  of  the  Ordnance 
Office ;  and  I  have  seen  the  work  done," — innuendo,  "  that  the  plaintiff  had  been  gmltj  of 
dishonesty  in  the  conduct  of  his  said  trade,  by  laying  down  again  the  old  asphalte  materials 
which  had  before  been  used  at  the  entrance  of  ^e  said  Ordnance  Office,  instead  of  new 
asphalte,  according  to  his  said  contract :" — Held,  that  the  declaration  was  soffident,  and 
the  innuendo  not  too  largo. 
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plaintiff  in  reference  to  his  said  work^  in  the  presence  of       1854. 
John  Smith,  an  agent  of  the  plaintiff^  and  others,  the     babonneau 
false  and  defamatory  words  following,  that  is  to  say,  ^* 

"  The  old  materials  have  been  re-laid  by  your  (meaning 
the  plaintiff  ^s)  company  in  the  asphalte  work  executed  in 
front  of  the  Ordnance  Office,  Pall  Mall  (meaning  the 
said  work  so  executed  by  the  plaintiff  for  the  board  of 
ordnance  as  aforesaid),  and  I  (meaning  the  plaintiff) 
have  seen  the  work  done  (thereby  meaning  that  the 
plaintiff  had  been  guilty  of  dishonesty  in  the  conduct  of 
his  said  trade  and  business,  by  laying  down  again  the 
old  asphalte  materials  which  had  before  been  used  at  the 
entrance  of  the  said  Ordnance  Office,  instead  of  new 
asphalte  according  to  his  said  contract)  :^'  by  means  of 
the  speaking  and  publishing  of  which  said  words,  the 
plaintiff  had  been  greatly  injured  in  his  said  trade  and 
business,  &c. 

Plea, — not  guilty ;  whereupon  issue  was  tried. 

At  the  trial,  before  Jervis,  C.  J.,  at  the  sittings  in 
London  after  last  term,  the  plaintiff's  contract  with  the 
board  of  ordnance,  and  the  due  performance  thereof  by 
him  were  proved,  as  also  was  the  speaking  of  the  words 
by  the  defendant,  as  alleged  in  the  declaration.  His 
Lordship  merely  left  it  to  the  jury  to  say  whether  the 
words  were  proved,  and  the  jury  returned  a  verdict  for 
the  plaintiff,  with  4f)s,  damages. 

J.  H.  Hodgson  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection.  The  words  charged  not  being 
actionable  in  themselves,  the  Lord  Chief  Justice  should 
have  told  the  j,ary  that  the  defendant  was  not  liable 
unless  it  was  proved  that  he  knew  the  nature  oS  the  con- 
tract between  the  plaintiff  and  the  Ordnance  Office.  He 
should  have  asked  the  jury,  not  only  whether  the  de- 
fendant spoke  the  words,  but  whether  he  spoke  them  in 
the  sense  imputed  to  them  in  the  declaration.     [Maule, 
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V, 

Fabbbll. 


J.  The  innuendo  imputes  an  intention  to  the  speaker 
in  using  them.  The  plaintiff  was  bound  to  prove,  and 
it  is  not  suggested  that  he  did  not  prove,  that  the  words 
were  spoken  on  an  occasion  and  under  circumstanoea 
which  satisfied  the  jury  that  the  defendant  meant  to 
impute  to  the  plaintiff  that  which  the  innuendo  conveTS.] 
The  innuendo  gives  the  words  a  larger  meaning  than 
they  naturally  bear.  [Crowder,  J.  The  meaning  im- 
puted to  the  words  by  the  innuendo,  is  no  more  than  the 
natural  inference.] 

Per  Curiam.  There  is  no  ground  for  a  rule.  The 
innuendo  does  not  enlarge  the  sense  of  the  slanderous 
words,  but  merely  shews  the  intention  of  the  speaker. 

Rule  refused. 


^00.24. 

The  role  for  a 
writofii^anc- 
tion, — as,  to 
restrain  a  de- 
fendant from 
infiringing  a 
patent, — under 
the  Common 
Law  Procedure 
Act,  17  &  18 
Vict.  c.  125,  s. 
82,  is  a  rule  to 
shew  cause 
only,  in  the 
first  instance. 
The  same 
relief  may  he 
had  under  the 
Patent  Law 
Amendment 
Act,  15  &  16 
Vict,  c  83,  8. 
42. 


GiTTINS    V,    SyMES. 

X  HE  82nd  section  of  the  Common  Law  Procedure  Act^ 
1854,-17  &  18  Vict.  c.  125,— enacts  ''that  it  shall  be 
lawful  for  the  plaintiff,  at  any  time  after  the  commence- 
ment of  the  action,  and  whether  before  or  after  the  judg- 
ment, to  apply  ex  parte  to  the  court  or  a  judge  for  a  writ 
of  injunction  to  restrain  the  defendant  in  such  action 
from  a  repetition  or  continuance  of  the  wrongful  act  or 
breach  of  contract  complained  of,  or  the  committal  of 
any  breach  of  contract  or  injury  of  a  like  kind  arising 
out  of  the  same  contract,  or  relating  to  the  same  pro- 
perty or  right ;  and  such  wnt  may  be  granted  or  denied 
by  the  court  or  judge  upon  such  terms  as  to  the  duration 
of  the  writ,  keeping  an  account,  giving  security,  or  other- 
wise, as  to  such  court  or  judge  shall  seem  reasonable  and 
just,  and,  in  case  of  disobedience,  such  writ  may  be 
enforced  by  attachment  by  the  court,  or,  when  such 
court  shall  not  be  sitting,  by  a  judge :  provided  always 
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MICHAELMAS   TERM^    18  VICTORIA.  868 

that  any  order  for  a  writ  of  injunction  made  by  a  judge^  1854. 
or  any  writ  issued  by  virtue  thereof,  may  be  discharged  Girrnrg 
or  varied  or  set  aside  by  the  court,  on  application  made 
thereto  by  any  party  dissatisfied  with  such  order." 

An  action  having  been  brought  against  the  defendant 
for  the  infringement  of  a  patent  obtained  by  the  plain- 
tiff for  an  improved  money-till,  on  the  7th  of  January, 
1853, 

Miller,  Serjt.,  upon  an  affidavit  that  the  plaintiff  was 
the  true  and  first  inventor  of  the  patent  till,  that  the  de- 
fendant had  infringed  his  patent,  and  that  due  notice  of  the 
motion  had  been  given,  applied  for  a  writ  of  injunction, 
under  the  above  statute,  to  restrain  the  defendant  from 
further  infi*inging  the  patent  right.  [Jervis,  C.  J.  This 
might  more  conveniently  be  done  under  the  Patent  Law 
Amendment  Act,  1852,-15  &  16  Vict.  c.  83,— s.  42.  (a)] 
It  may  also  be  done  under  the  Common  Law  Procedure 
Act.  [Maule,  J.  Is  the  plaintiff  in  such  a  position 
that  he  might  have  obtained  an  injunction  in  Chan- 
cery ?]     He  is. 

Jervis,  C.  J,  The  practice  in  equity,  is,  to  direct  an 
action  at  law  to  try  the  right,  and  that  an  account  be 
taken  in  the  mean  time,  and  to  grant  an  interlocutory 
injunction  until  the  cause  is  determined.     We  must  do 

(a)  Which  enacts,  that,  "  in  of  the  plaintiff  or  defendant 

any  action  in  any  of  Her  Ma-  respectivelyy  to  make  snch  or- 

jeaty's  superior  courts  of  record  der  for  an  injunction,  inspec- 

at  Westminster  and  in  Dublin  tion,  or  account,  and  to  give 

for  the  infringement  of  letters-  such  direction  respecting  such 

patent,  it  shall  be  lawful  for  action,  injunction,  inspection, 

the  court  in  which  such  action  and  account,  and  the  proceed- 

18  pending,  if  the  court  be  then  ings  therein  respectively,  as  to 

sitting,  or,  if  the  court  be  not  such  court  or  judge  may  seem 

sitting,  then  for  the  judge  of  fit." 
such  court,  on  the  appUcation 
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here  as  nearly  as  possible  as  the  court  of  equity  would 
do.  A  rule  nisi  may  go,  and  we  may  mould  it  on  cause 
being  shewn. 

Miller,  Seijt.,  on  a  subsequent  day,  prayed  that  the 
rule  might  be  drawn  up  to  shew  cause  at  Chambers. 

Jbrvis,  C.  J.  This  being  the  first  motion  upon  the 
subject,  and  the  rule  not  having  yet  been  promulgated 
in  any  of  the  courts,  it  would  hardly  be  right  to  send  it 
to  a  judge  at  Chambers  to  settle  the  practice. 

Rule  nisi  accordingly,  (a) 
(a)  Nothing  furthor  was  heard  of  the  matter. 


Nov,  21. 

TheooQit  al- 
lowed a  com- 
mission for 
taking  the  ac- 
knowledgment 
of  a  mairied 
woman  in  Aus- 
tralia nnder  the 
8  &  4  W.  4,  c 
74,  B.  83,  to  go 
out  with  a 
hiank  for  the 
Christian  name 
of  the  hnshand, 
which  (the 
marriage  hav- 
ing taken  place 
there)  was  un- 
known here. 


In  the  Matter  of  Elizabeth,  the  Wife  of 

Leooe. 

JjREWER  moved  that  a  commission  might  go  to  Aus- 
tralia to  take  the  acknowledgment  of  a  married  woman 
there,  a  blank  being  left  therein  for  the  Christian  name 
of  the  husband.  It  appeared  by  affidavit  that  the  lady 
had  married  there  a  person  named  Legge,  but  that  there 
was  no  person  to  be  found  in  this  country  who  knew  his 
Christian  name.  He  referred  to  In  re  Apperian,  ante, 
Vol.  I,  p.  447,  where  the  court  allowed  a  commission  to 
go  to  Sydney  with  a  blank  for  the  Christian  name  of  the 
lady,  imder  precisely  similar  circumstances. 

Per  Curiam.    In  re  Apperton  is  a  stronger  case  than 
this.     Let  the  commission  go. 

Fiat. 


MICHAELMAS   TERM^    18  VICTORIA.  366 

1854. 


IN    THE    EXCHEQUER  CHAMBER. 


Daley  v.  The  India  and  London  Life-Assurance 

Company. 

Dee,  2. 

JL  HIS  was  an  action  upon  a  policy  of  assurance  effected  The  oontract  of 
by  the  plaintiff,  on  the  9th  of  January,  1847,  for  and  on  Ij^^^^^ 
behalf  of  the  directors  of   the  Anchor  Life-Assurance  to  pay  a  cer- 
Company,  in  the  sum  of  1000/.,  on  the  life  of  His  Royal  moneyupon  the 
Highness,  Adolphus  Frederick,  Duke  of  Cambridge,  for  t^^^JJ^' 
the  whole  term  of  such  life,  in  consideration  of  the  sum  deration  of  the 

.  due  payment  of 

of  122/.  lbs.  lOd.,  and  an  undertaking  to  pay  the  like  certain  annual 
sum  yearly  during  the  life  of  the  duke.  duiS*^MB  life. 

The  declaration,  after  setting  out  the  policy,  which  was  J*  ^  ^^^f*-  J°^- 

'  ^  .  tract  of  ««««»- 

subject  to  the  following,  amongst  other,  conditions,  ^'The  nify. 
funds  or  property  of  the  company  for  the  time  being  re-  «oli^  eff^ 
maining  unapplied  and  undisposed  of,  and  inapplicable  to  ^7  ^ij^fv  ^" 
prior  claims  and  demands,  in  pursuance  of  the  powers,  debtor,  U  yalid 
trusts,  and  authorities  of  the  company^s  deed  of  settlement,  entered  into, 
and  of  the  provisions  of  the  7  &  8  Vict.  c.  1 10,  shall  alone  J^^'^ig 
be  answerable  for  any  claims  imder  the  policy," — averred,  interest  of  the 
that  the  said  Adolphus  Frederick,  Duke  of  Cambridge,  Ufeceasbgbe- 
Uved  beyond  the  said  first  period  of  twelve  calendar  d^^otb^i. 
months,  and  until  a. certain  day,  to  wit,  the  8th  of  July,  date  it,  by  rea- 

'  ^'  /  ^     ionofthepro- 

1850,  when  the  said  Adolphus  Frederick,  Duke  of  Cam-  viuonB  of  the 
bridge,   died;   and  that,   during  the  life  of  the  said      chds(UiY.' 

Adolphus  Frederick,  Duke  of  Cambridge,  and  at  the  ?^!f%i>^ 

,      ,  ,  £ast,  72,  over- 

expiration  of  the  said  last-mentioned  period,  and  of  each  mled. 

and  every  subsequent  period  of  twelve  calendar  months 

during  the  life  of  the  said  Adolphus  Frederick,  Duke  of 

Cambridge,  he,  the  plaintiff,  for  and  on  behalf  of  the 

Anchor  Life-Assurance  Company  as  aforesaid,  did  pay 

to  the  said  first-mentioned  company  the  further  sum  or 
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premium  of  122/.  15s,  lOd.  for  and  in  respect  of  the 
then  next  succeeding  period  of  twelve  calendar  months; 
and  the  said  policy  remained  and  was  in  force^  to  wit^ 
from  the  making  thereof  until  and  at  the  time  of  the 
death  of  the  said  Adolphus  Frederick^  Duke  of  Cam- 
bridge :  That  afterwards^  and  after  the  death  of  the  said 
Adolphus  Frederick^  Duke  of  Cambridge^  to  wit,  on  the 
28th  of  November^  1850,  the  death  of  the  said  Adolphus 
Frederick,  Duke  of  Cambridge,  was  duly  notified  by  the 
plaintiff  to  the  directors  of  the  said  company,  and  proof 
thereof  then  made  to  the  satisfaction  of  the  directors  of 
the  said  company :  That  everything  averred  by  him,  the 
plaintiff,  in  the  said  declaration  or  statement  in  the  said 
policy  of  assurance  recited  and  mentioned,  was  true: 
l^at,  at  the  time  of  the  making  of  the  said  policy,  and 
tJience  until  the  death  of  the  said  Adolphus  Frederick, 
Duke  of  Cambridge,  the  Anchor  Life-Assurance  Company 
aforesaid  was  interested  in  the  life  of  the  said  Adolphus 
Frederick,  Duke  of  Cambridge,  to  the  amount  so  insured 
thereon  as  aforesaid :  That  the  plaintiff  and  the  Anchor 
Life- Assurance  Company  had  respectively  complied  with, 
observed,  and  performed  all  things  in  the  said  poUcy  and 
conditions  contained  on  his  and  their  part  and  behalf  to 
be  complied  with  and  observed  and  performed,  according 
to  the  form  and  effect  of  the  said  policy  of  assurance : 
That,  although  three  calendar  months  since  the  making 
of  such  proof  as  aforesaid  of  the  death  of  the  said  Adol- 
phus Frederick,  Duke  of  Cambridge,  had  long  since 
elapsed,  and  the  funds  and  property  of  the  India  and 
London  Life-Assurance  Company  aforesaid  remaining 
imapplied  and  undisposed  of,  and  inapplicable  to  prior 
claims  and  demands,  according  to  the  form  and  effect, 
true  intent,  and  meaning  of  the  said  policy,  were  at  all 
times  during,  and  at  the  expiration  of,  the  said  last- 
mentioned  period  of  three  calendar  months,  and  had 
been  from  hence  hitherto,  and  still  were,  sufficient  and 
available  for  payment  of  the  said  sum  of  1000/.,  and 
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were  subject  and  liable  to  pay  the  same  to  the  plaintiff,  1854. 
according  to  the  defendants'  said  deed  of  settlement, —  Djllby 
of  all  which  said  premises  the  said  company  then  had  ^* 

notice  :  Yet  that  the  defendants  (although  often  requested         avd 
so  to  do)  did  not   nor  would,  within  three  calendar     assubancb*' 
months  after  such  proof  as  aforesaid  so  made  as  afore-      CJoicpikt. 
said  of  the  death  of  the  said  Adolphus  Frederick,  Duke 
of  Cambridge,  or  at  any  time  afterwards,  pay  to  the 
plaintiff,  or  to  the  said  Anchor  Life- Assurance  Company, 
the  said  sum  of  1000/.,  or  any  part  thereof;  but  had 
hitherto  wholly  reftised  and  neglected  so  to  do,  and  had 
therein  wholly  failed  and  made  default,  contrary  to  the 
form  and  effect  of  the  said  instrument  or  policy  of  as- 
surance, and  of  their  said  covenant  by  them  in  that 
behalf  made  as  aforesaid,  &c. 

The  defendants  pleaded,  that  the  said  Anchor  Life-  pieu. 
ABSurance  Company  was  not  interested  in  the  life  of  the 
said  Adolphus  Frederick,  Duke  of  Cambridge,  in  man- 
ner and  form  as  the  plaintiff  had  above  thereof  in  the 
declaration  in  that  behalf  alleged.     Issue  thereon. 

The  cause  came  on  for  trial  before  Cresswell,  J.,  at 
the  sittings  in  Middlesex  after  Michaelmas  Term,  1851, 
when,  a  point  being  reserved  for  the  opinion  of  the 
court  of  Common  Pleas  involving  a  question  as  to  the 
propriety  of  the  decision  of  the  case  of  Godsall  v.  JBolderOf 
9  East,  72,  it  was,  after  several  arguments,  at  the 
suggestion  of  that  court,  agreed  that  the  facts  should  be 
stated  for  the  opinion  of  the  court  of  error  in  the  shape 
of  a  bill  of  exceptions,  which  was  accordingly  done  in 
substance  as  follows  : — 

Before  the  date  of  the  policy  in  the  declaration  men-  BUlofexoep- 
tioned,  certain  persons  calling  themselves  the  Anchor      ""^ 
Life-Assurance  Company  had  granted  to  the  Rev.  John 
Wright  four  several  policies  of  insurance  on  the  life  of 
the   Duke   of    Cambridge,   to  the    amount  of  3000/. 
Three  of  these  jjolicies  were  dated  the  18th  of  October, 
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1843,  and  one  the  3rd  of  November,  1843, — ^two  of  them 
being  for  1000/.  each,  and  the  other  two  for  500/.  each. 
These  four  several  simis  of  money  were  by  the  terms  of 
the  policies  to  be  paid  by  the  Anchor  Life-Asaorance 
Company  to  Wright  on  the  death  of  the  Duke.  The 
Anchor  Life-Assurance  Company  being  desirous  to 
secure  and  indemnify  themselves,  to  the  extent  of  1000/., 
against  their  liability  for  the  3000/.  payable  according  to 
the  last-mentioned  policies  to  Wright  on  the  death  of  the 
Duke,  the  plaintiff,  as  one  of  the  members  and  directors 
of  the  said  company,  by  the  authority  and  on  behalf  of 
the  said  company,  effected  the  policy  in  the  declaration 
with  the  defendants  for  1000/.,  by  way  of  a  cross  or 
counter  assurance  to  that  amount,  on  the  life  of  the 
Duke,  against  the  policies  so  effected  by  Wright  with 
the  Anchor  Life-Assurance  Company. 

By  a  deed  bearing  date  the  1st  of  December,  1848,  in 
consideration  of  the  surrender  to  them  by  Wright  of  the 
four  policies  above  mentioned,  and  of  the  sum  of  826/., 
the  directors  of  the  Anchor  Life-Assurance  Company 
granted  to  Wright  an  annuity  of  120/.,  during  the  joint 
lives  of  himself  and  his  then  wife,  and  of  80/.  for  the  life 
of  the  survivor.  Upon  the  execution  of  this  deed,  the 
said  four  policies  were  delivered  up  by  Wright  to  the 
company  to  be  cancelled,  and  were  cancelled  accord- 
ingly. All  the  premiums  which  according  to  the  terms 
of  the  said  policies  had  become  due  previously  to  or  at 
the  time  of  the  delivery  up  of  the  said  policies,  had  been 
paid  by  Wright  to  the  Anchor  Life-Assurance  Company. 

At  the  respective  times  of  effecting  the  said  four  se- 
veral policies  of  assurance  with  the  said  Anchor  Life- 
Assurance  Company,  William  Calverly  Curteis  was  a 
partner  in,  and  one  of  the  directors  of,  the  said  Anchor 
Life-Assurance  Company,  and  remained  and  continued 
so  until  and  at  the  time  of  the  trial.  After  the  execu- 
tion and  delivery  of  the  deed  last  mentioned,  and  the 
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cancellation  of  the  said  four  policies,  the  said  policy  of       1854. 

assurance  in  the  declaration  mentioned  was  given  over        Dj^^y 

to  the  said  W.  C.  Curteis.     All  the  premiums  in  respect  •'• 

Thx  India 
of  the  policy  in  the  declaration  mentioned,  paid  after         aitd 

the  same  was  so  given  over  to  the  said  W.  C.  Curteis  ^^^^' 
as  aforesaid,  were  paid  by  the  plaintiff  to  the  defendants  Oompaot. 
with  moneys  received  by  him  from  the  said  W.  C.  Cur- 
teis for  the  purpose  of  paying  such  premiums,  and 
being  the  proper  moneys  of  the  said  W.  C.  Curteis,  and 
not  of  the  Anchor  Life-Assurauce  Company.  The 
plaintiff  never  communicated  to  the  defendants  that  the 
policy  in  the  declaration  mentioned  had  been  given  over 
to  the  said  W.  C.  Curteis,  or  that  the  premiums  paid  to 
them  after  the  same  had  been  so  given  over  to  him 
were  paid  with  the  moneys  of  the  said  W.  C.  Curteis : 
nor  did  the  plaintiff  ever  communicate  to  the  defendants 
that  the  several  policies  granted  by  the  said  Anchor 
Life- Assurance  Company  to  Wright,  had  been  so  deli- 
vered up  and  cancelled,  or  that  the  said  annuities  had 
been  so  granted  to  Wright. 

The  defendants  put  in  a  bill  in  Chancery  which  had  Defendants' 
been  filed  by  them  against  the  now  plaintiff  and  the 
Anchor  Assurance  Company  on  the  1st  of  April,  1851^ 
and  the  answer  thereto.  In  this  answer,  the  plaintiff 
and  the  Anchor  Assurance  Company  admitted,  that 
the  assurance  effected  by  the  policy  of  the  9th  of  Jan- 
uary, 1847,  was  in  the  nature  of  what  is  commonly 
known  by  the  name  of  a  cross-assurance,  and  was  effected 
by  Dalby  as  agent  of  the  Anchor  Assurance  Company, 
and  on  their  behalf,  for  the  purpose  of  securing  them 
against  a  part  of  their  liability  for  the  8000/.  which 
they  had  become  liable  to  pay  on  the  policies  on  the 
life  of  the  Duke  of  Cambridge  granted  by  the  said 
Anchor  Life- Assurance  Company  to  Wright ;  and  that 
the  premiums  on  the  said  policy  of  the  9th  of  January, 
1 847,  were  paid  up  to  the  time  of  the  death  of  the  Duke, 
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1854.       on  the  8th  of  July^  1850.    The  answer  farther  stated^ 
D»A^^Y        *^*^*  *^®  ^^  policies  for  3000/.  were  effected  by  Wright 
V-  with  the  Anchor  Life- Assurance  Company  in  the  months 

•^^"  of  October  and  November,  1848  j  that  the  ««d  Anchor 
^^"^^2^^™*  Life- Assurance  Company  having  subsequently  passed  a 
CoicBAjrx.  rule  to  limit  the  risk  upon  a  single  life  to  2000/.^  they^ 
on  the  9th  of  January,  1847,  effected  the  said  policy  for 
1000/.  with  the  India  and  London  Life-Assuranoe 
Company;  that,  up  to  the  month  of  October,  1848, 
Wright  had  paid  premiums  upon  the  said  policies  for 
8000/.,  amounting  together  to  1850/. ;  that  he  agreed 
with  the  Anchor  Assurance  Company  to  surrender  the 
said  policies,  and  to  pay  the  said  company  a  sum  of 
825/.,  in  consideration  that  the  said  company  would 
grant  to  him  and  his  wife  an  annuity  of  120/.  during 
their  joint  lives,  and  80/.  a  year  during  the  life  of  the 
survivor ;  and  accordingly  the  Anchor  Assurance  Com- 
pany, in  October,  1848,  agreed  to  cancel,  and  did  cancel, 
the  said  policies  for  3000/.,  and,  in  consideration  thereof^ 
and  of  the  said  sum  of  325/.,  granted  to  Wright  and  his 
wife  an  annuity  to  the  amount  and  upon  the  terms  afore- 
said, and  thenceforward  became,  and  were  then,  liable  for 
the  same ;  that  the  said  W.  C.  Curteis,  who  then  was,  and 
still  remained,  one  of  the  directors  of  the  said  Anchor 
Assurance  Company,  being,  as  such  director,  liable  for 
the  payment  of  the  said  annuity,  was  desirous  to  continne 
the  aforesaid  policy  for  1000/.  with  the  India  and  London 
Life-AsBurance  Company;  that  the  other  directors  of  the 
Anchor  Assurance  Company  agreed  thereto,  and  handed 
over  the  said  policy  for  1000/.  to  him,  and  he,  the  said 
W.  C.  Curteis,  by  the  hands  of  Dalby,  thenceforward 
continued  to  pay  the  annual  premium  of  122/.  16s.  lOd. 
upon  the  same  policy  to  the  said  India  and  London  Life- 
Assurance  Company  to  the  time  of  the  death  of  the  said 
Duke  of  Cambridge;  that  the  payment  of  the  said 
annuity  of  120/.  to  Wright  and  his  wife,  and  of  80/.  to 
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the  survivor,  so  granted  as  aforesaid  in  respect  of  the  1854. 
transactions  upon  the  aforesaid  several  poUcies  with  the  d^. 
Anchor  Assurance  Company  and  the  India  and  London  «• 

Life- Assurance    Company,   was   a  liability  continuing  Aim 

fipom  the  time  of  the  grant  of  the  said  annuity  to  the  ^^r^o?" 
time  of  the  death  of  the  said  Duke  of  Cambridge,  and  Compaky. 
the  Anchor  Assurance  Company,  and  the  said  W.  C. 
Curteis  as  one  of  the  directors  of  the  same  company, 
were  during  the  time  aforesaid,  and  still  remained,  liable 
to  the  payment  of  the  same  annuity,  and  that  he,  the 
said  W.  C.  Curteis,  having  taken  upon  himself  the  pay- 
ment of  the  said  premium  of  1221.  \5s,  lOd,  to  the  Lidia 
and  London  Life- Assurance  Company,  was  interested  in 
the  said  policy  for  1000/.  effected  with  that  company,  to 
the  extent  and  in  the  manner  aforesaid ;  that,  subsequently 
to  the  death  of  the  said  Duke  of  Cambridge,  application 
for  the  payment  of  the  said  policy  for  1000/.  was  made  by 
Dalby,  on  behalf  of  the  said  W.  C.  Curteis,  to  the  India 
and  London  Life- Assurance  Company,  and  the  company 
having  objected  to  pay  that  sum,  in  February,  1851, 
an  action  was  broiight  to  recover  it ;  that  the  said  W.  C. 
Curteis,  in  order  to  inform  and  satisfy  the  India  and 
London  Life-Assurance  Company  as  to  his  interest 
in  the  said  policy  for  1000/.,  on  the  27th  of  May, 
1851,  wrote  and  sent  a  letter  to  the  said  company,  as 
follows : — 

"Doctors'  Commons,  May  27,  1851. 
"  Gentlemen, — As  you  are  determined  to  be  informed 
of  the  exact  circumstances  relative  to  the  policy  of  as- 
surance in  your  oflBice  upon  the  life  of  His  late  Royal 
Highness,  the  Duke  of  Cambridge,  I  beg  to  acquaint 
you  that  I  am  the  bon&  fide  holder  of  that  poUcy,  and 
that  I  became  possessed  of  it  under  the  following  cir- 
cumstances : — Mr.  Wright,  who  had  assured  the  life  of 
the  late  Duke  for  3000/.  with  the  Anchor  Assurance 
Company,  finding  the  payment  of  the  premiums  incon- 
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1854.        venient,  requested  the  directors  of  that  company  to 
]^AMT        commute  his  claims  which  would  arise  upon  the  Duke's 
^-  deaths  into  an  immediate  annuity.    This  the  company 

▲iTD  acceded  to;  and  I,  as  a  director  of  that  company,  am 

^^^^oa  *  personally  bound  to  pay  that  annuity.  When  the 
Compact,  annuity  was  granted,  some  of  the  directors  were  of 
opinion  that  the  policy  for  1000/.  in  the  India  and 
London  office  should  be  discontinued :  but  I  objected  to 
that  course,  and  stated,  that,  if  the  directors  as  a  body 
declined  to  keep  up  the  policy,  if  they  would  allow  me, 
I  would  do  so  on  my  own  account,  and  would  give  to 
'the  company  whatever  sum  might  be  considered  the 
value  of  the  policy.  The  company  upon  this  allowed 
me  to  do  as  I  proposed :  but,  as  the  policy  was  of  no 
great  value,  and  was  at  the  time  partly  my  own,  did  not 
require  me  to  pay  anything  for  it.  And  so  little  did  I 
think  of  the  possibility  of  any  question  arising  when  the 
Duke's  decease  might  occur,  that  I  did  not  require  a 
transfer  to  be  made  to  me  of  the  policy,  nor  even  any 
memorandum  of  its  being  my  property,  nntil  after  I  had 
paid  the  second  premium ;  when  I  requested  Mr.  Dalby 
to  write  me  a  note  stating  the  policy  was  mine;  which 
note  is  now  in  my  possession.  Under  these  circum- 
stances, gentlemen,  I  trust  you  will  no  longer  delay 
paying  the  just  claim,  and  thus  put  an  end  to  all  further 
dispute  and  litigation.  The  policy  was  originally  in  part 
my  own ;  and  I  submit  that  I  had  subsequently  a  perfect 
right  to  keep  it  alive.  I  had  in  the  first  instance  an 
insurable  interest  in  his  late  Boyal  Highnesses  life;  and 
that  interest  in  effect  is  a  continuing  interest  at  this 
day,  as  I  am  bound  to  pay  Mr.  Wright's  annuity,  the 
consideration  for  which  being  the  sum  of  3000/.  payable 
to  him  on  the  death  of  the  Duke,  whenever  that  might 

happen. 

''  Your  very  obedient  servant, 

"  W.  C.  Curteis.'^ 
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The  answer  further  admitted  that  the  policies  granted  1854. 
by  the  Anchor  Assurance  Company  to  Wright  were  can-  dimIy 
celled  on  the  18th  of  October,  18i8,  and  denied  that  v, 

the  policy  for  1000/.  had  been  kept  up  by  Dalby  as  a  xvd 
private  speculation  of  his  own,  or  of  himself  jointly  with  ^JJ^ba^^ 
any  other  person  or  persons  other  than  the  said  Anchor  CoitPAKr. 
Assurance  Company,  and  not  having  any  insurable 
interest  in  the  life  of  the  said  Duke  of  Cambridge; 
but,  admitting  that  Dalby  had  not  and  never  had  any 
insurable  interest  in  the  life  of  the  said  Duke,  alleged 
that  the  said  policy  for  1000/.  having  been  eflFected  by 
and  for  the  benefit  of  the  said  Anchor  Assurance  Com- 
pany, and  the  said  W.  C.  Curteis,  as  one  of  the  directors 
of  the  said  Anchor  Assurance  Company,  having  had  such 
interest  in  the  life  of  the  Duke  as  aforesaid,  and  still 
having  such  interest  as  aforesaid  in  the  said  policy,  and 
Dalby  being  the  resident  director  of  the  said  Anchor  As- 
surance Company,  it  was  submitted  that  he  was  the  proper 
person  in  whose  name  proceedings  should  be  taken  to 
recover  the  amount  due  upon  the  said  policy  of  1000/. ; 
and  that  the  subsequent  premiums  were  paid  by  the  said 
W.  C.  Curteis,  and  the  action  brought  on  his  behalf,  &c. 

The  learned  judge  directed  the  jury,  that,  upon  the  Direction  to  the 
facts  so  proved,  the  said  Anchor  Life- Assurance  Com-  J'"^' 
pany  was  not,  and  the  members  constituting  the  same 
company  were  not,  and  that  there  was  no  evidence,  that 
such  company  or  members  was  or  were,  interested  in  the 
life  of  the  said  Adolphus  Frederick,  Duke  of  Cambridge, 
in  manner  and  form  as  the  plaintiff  had  thereof  in  the 
declaration  in  that  behalf  alleged :  and  thereupon  the 
jury  gave  their  verdict  for  the  defendants.     But  the  Exooptioni. 
counsel  on  the  part  of  the  plaintiff,  before  the  jury  had 
pronoimccd  their  said  verdict,  excepted  to  the  said  direc- 
tion of  the  said  justice,  and  insisted,  that,  upon  the  facts 
so  proved,  the  said  Anchor  Life- Assurance  Company  was, 
and  that  there  was  evidence  that  the  said  company  were. 
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interested  in  the  life  of  the  said  Duke^  in  manner  and 
form  as  the  plaintiff  had  thereof  in  the  declaration  in 
that  behalf  alleged^  and  that  the  said  justice  ought  so  to 
have  directed  the  jury.     And,  inasmuch,  &c. 

The  exceptions  came  on  for  ai^ument  in  the  Ex- 
chequer Chamber,  on  the  27th  of  November  last,  before 
Parke,  B.,  Alderson,  B.,  Wightman,  J.,  Erie,  J.,  Flatt, 
B.,  and  Crompton,  J. 

Bramwell  (with  whom  were  H.  Tindal  Atkinson  and 
F.  J,  Smith),  for  the  plaintiff.  Life  assurance  is,  in 
effect,  a  contrivance  for  accumulating.  The  contract 
which  the  assured  enters  into  with  the  office,  is,  not  a 
contract  to  make  good  any  loss  to  the  assured,  but  a 
simple  and  absolute  contract  to  pay  a  given  sum  of 
iQoney  on  the  death  of  the  life,  in  consideration  of  cer- 
tain unvarying  annual  payments  in  the  mean  time. 
[Alderson,  B.  The  case  of  Godsall  v.  Boldero,  9  East, 
72,  starts  with  the  palpable  fallacy,  that  if  is  a  mere 
contract  of  indemnity.  In  the  case  of  a  fire  or  marine 
insurance,  the  office  does  not  necessarily  pay  anything. 
Life-assurance  is  altogether  different :  every  life  must 
come  to  an  end.  In  Godsall  v.  Boldero,  it  happened  to 
be  the  contract  of  a  creditor.]  Life-policies  bear  no 
analogy  whatever  to  fire  or  sea-policies.  A  life-policy 
increases  in  value  as  time  progresses :  not  so  a  fire  or  a 
marine  policy.  The  latter  are  strictly  contracts  of  in- 
demnity. At  common  law,  wagering  policies, — Cousins 
V.  Nantes,  3  Taunt.  513, — or  policies  on  the  lives  of 
persons  in  which  the  assured  had  no  interest, — Schwieger 
V.  Magee,  1  Cooke  &  Alcock  (Irish),  182, — were  valid. 
It  was  only  by  the  19  G.  2,  c.  37,  that  the  former  were 
prohibited, — 1  Arnould  on  Insurance,  277  (where  the 
cases  are  collected), — and  the  latter  by  the  14  G.  3,  c. 
48, — Goreham  v.  Sweeting^  2  Saund.  200.  Then,  has 
the  14  G.  3,  c.  48,  made  any  difference  which  affects 
this  case.     It  is  submitted  that  the  onlv  effect  is,  that 
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the  party  entering  into  the  contract  shall  have  an  in-        1854. 


terest  in  the  life  assured  at  the  time  the  contract  is 


Dalby 


entered  into.     The  14  G.  3,  c.  48,  is  intituled  "An  act  »• 

for  regulating  insurances  upon  lives,  and  for  prohibiting  and 
all  such  insurances,  except  in  cases  where  the  persons  a^ubanck*' 
insuring  shall  have  an  interest  in  the  life  or  death  of  the  Company. 
persons  insured.^^  The  1st  section  recites  that  "  it  hath 
been  found  by  experience  that  the  making  insurances 
on  lives,  or  other  events,  wherein  the  assured  shall  have 
no  interest,  hath  introduced  a  mischievous  kind  of 
gaming/*  and,  for  remedy  thereof,  enacts,  "that,  fix)m 
and  after  the  passing  of  this  act,  no  insurance  shall  be 
made  by  any  person  or  persons,  bodies  politic  or  corpo- 
rate, on  the  life  or  lives  of  any  person  or  persons,  or  on 
any  event  or  events  whatsoever,  wherein  the  person  or 
persons  for  whose  use,  benefit,  or  on  whose  accoimt  such 
policy  or  policies  shall  be  made,  shall  have  no  interest^ 
or  by  way  of  gaming  or  wagering ;  and  that  every  as- 
surance made  contrary  to  the  true  intent  and  meaning 
hereof,  shall  be  null  and  void  to  all  intents  and  purposes 
whatsoever .*'  The  2nd  section  enacts  "  that  it  shall  not 
be  lawful  to  make  any  policy  or  policies  on  the  life  or 
lives  of  any  person  or  persons,  or  other  event  or  events, 
without  inserting  in  such  policy  or  policies  the  person  or 
persons  name  or  names  interested  therein,  or  for  whose 
use,  benefit,  or  on  whose  account  such  policy  is  so 
made  or  underwrote.^^  The  3rd  section  enacts  "that, 
in  all  cases  where  the  insured  hath  interest  in  such  life 
or  lives,  event  or  events,  no  greater  sum  shall  be  reco- 
vered or  received  from  the  insurer  or  insurers  than  the 
amount  or  value  of  the  interest  of  the  insured  in  such 
life  or  lives,  or  other  event  or  events."  And  the  4th 
section  excludes  from  the  operation  of  the  act  insurances 
on  ships,  goods,  or  merchandises.  {Parke,  B.  No 
doubt  it  was  a  valid  contract  at  common  law.  It  all 
depends  on  the  14  G.  3,  c.  48.]     If  the  contract  was 
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1854.        valid  at  the  time  it  was  made,  the  statute  does  not  avoid 

^AiOT        ^*'     ^^®  ^^^^  ^^  *^®  ^®^*  being  paid,  and  so  the  interest 

,^^'  of  the  creditor  in  the  life  ceasing,  ought  not  in  reason 

▲HD  or  justice  to  deprive  him  of  the  premiums  which  he  may 

AssuBAiroB     ^^^^  P^^  ^^^  ^  ^^^S  ^^^  of  years.     Or,  suppose  the 
CoioAjxY,      debtor  dies  leaving  no  available  assets,  and  the  office  pay 
the  sum  insured  upon  his  life  by  a  creditor ;  that  clearly 
does  not  discharge  the  debt :  is  the  office  entitled  to  de- 
mand the  money  back,  if  the  debtor's  executors, — say, 
ten  years  after  his  death, — become  possessed  of  funds 
wherewith  to  pay  the  debt  ?     That  must  be  the  result,  if 
Godsall  V.  Boldero  be  sustained.     In  GodsMy.  Boldero, 
the  plaintiff,  a  creditor  of  Mr.  Pitt,  had  insured  his  life 
in  the  Pelican  Insurance  Office  for  500/.    At  the  time 
of  effecting  the  policy,  and  at  the  time  of  Mr.Pitfs 
death,  he  was  indebted  to  the  plaintiff  in  a  sum  exceed- 
ing 500/.     After  Mr.  Pitt's  death,  his  debts  (and  the 
plaintiff's,  amons^t  others)  were  paid  by  a  parliamentary 
Unt.    Tie  pla^tiff  brought  au  action  a^Bt  the  pZ 
lican  Office;    and,  in  the  argument  of   Dampier,  the 
claim  was  rested,  with  one  exception,  upon  the  true . 
footing.     It  was  improperly  conceded  by  him  that  the 
interest  of  the  assured  mitst  continue  up  to  the  time  of  the 
death  of  the  debtor.     Marryat,  on  the  other  hand,  argued 
that  the  contract  was  strictly  and  properly  a  contract  of 
indemnity  only.     And  in  the  reply  it  was  correctly  de- 
nied '^  that  the  subsequent  payment  of  the  debt  out  of 
the  grant  of  parliament  was  like  the  case  of  salvage  on 
a  marine  policy  ;  for,  that  was  an  advantage  calculated 
upon  by  the  underwriters  in  fixing  the  amount  of  the 
premium ;  but  here  the  solvency  of  the  debtor  formed 
no  basis  of  the  calculation,  but  only  the  probable  dura- 
tion of  his  life."     Lord  EUenborough,  in  delivering  the 
judgment  of  the  court,  adopting  the  argument  of  the 
defendant,  says:    "This  assurance,  as  every  other  to 
which  the  law  gives  effect  (with  the  exceptions  only 
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which  are  contained  in  the  2nd  and  3rd  sections  of  the  1854. 
statute  19  G.  2,  c.  37),  is  in  its  nature  a  contract  of  in-  ^^^ 
demnity,  as  distinguished   from  a  contract  by  way  of  «• 

gaming  or  wagering.     The  interest  which  the  plaintiffs  akd 

had  in  the  life  of  Mr.  Pitt  was  that  of  creditors ;  a  de-  ^^^"^ 
scription  of  interest  which  has  been  held  in  several  late  CoiiPAinr, 
cases  to  be  an  insurable  one,  and  not  within  the  prohi- 
bition of  the  statute  14  G.  8,  c.  48,  s.  1.  That  interest 
depended  upon  the  life  of  Mr.  Pitt,  in  respect  of  the 
means,  and  of  the  probability,  of  payment  which  the 
continuance  of  his  life  afforded  to  such  creditors,  and 
the  probability  of  loss  which  resulted  from  his  death. 
The  event  against  which  the  indemnity  was  sought  by 
this  assurance,  was  substantially  the  expected  con- 
sequence of  his  death  as  affecting  the  interests  of 
these  individuals  assured  in  the  loss  of  their  debt. 
The  action  is,  in  point  of  law,  founded  upon  a  supposed 
damnification  of  the  plaintiffs,  occasioned  by  his  death, 
existing  and  continuing  to  exist  at  the  time  of  the  action 
brought :  and,  being  so  founded,  it  follows,  of  course, 
that,  if,  before  the  action  was  brought,  the  damage, 
which  was  at  first  supposed  likely  to  result  to  the  cre- 
ditors from  the  death  of  Mr.  Pitt,  were  wholly  obviated 
and  prevented  by  the  payment  of  his  debt  to  them,  the 
foundation  of  any  action  on  their  part,  on  the  ground  of 
such  insurance,  fails.  And  it  is  no  objection  to  this 
answer,  that  the  fund  out  of  which  this  debt  was  paid 
did  not  (as  was  the  case  in  the  present  instance) 
originally  belong  to  the  executors,  as  a  part  of  the  assets 
of  the  deceased :  for,  though  it  were  derived  to  them 
aliunde,  the  debt  of  the  testator  was  equally  satisfied  by 
them  thereout ;  and  the  damnification  of  the  creditors, 
in  respect  of  which  their  action  upon  the  assurance  con- 
tract is  alone  maintainable,  was  fully  obviated  before 
their  action  was  brought.  This  is  agreeable  to  the 
doctrine  of  Lord  Mansfield,  in  Hamilton  v.  Mendes,  2 
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1854.        Burr.  1210.    The  words  of  Lord  Mansfield  are, — 'The 
jy^^j^^       plaintiff's  demand  is  for  an  indemnity :  his  actioii^  then^ 
«•  must  be  founded  upon  the  nature  of  the  dammficatum, 

Aim  as  it  really  is  at  the  time  the  action  is  brought.    It  is 

^^'^bsurafcb'"  repugnant,  upon  a  contract  for  indemnity,  to  recover  as 
Company,  for  a  total  loss,  when  the  event  has  decided  that  the 
damnification  in  truth  is  an  average,  or  perhaps  no  loss 
at  all.'  'Whatever  undoes  the  damnification  in  the 
whole,  or  in  part,  must  operate  upon  the  indemnity  in 
the  same  degree.  It  is  a  contradiction  in  terms,  to 
bring  an  action  for  indemnity ,  where,  upon  the  whole 
event,  no  damage  has  been  sustained.' "  The  first  part 
of  the  judgment  assumes  the  whole  question.  And  the 
only  authority  Lord  EUenborough  quotes,  is  HamiUon 
V.  Mendes,  which  was  the  case  of  a  marine  policy,  which 
is  strictly  and  properly  an  indemnity.  Mr.  Smith,  by 
selecting  this  as  a  Leading  Case,  and  not  impugning  it, 
seems  to  give  some  additional  weight  to  it.  In  the  note 
at  p.  170,  of  Vol.  2,  he  says:  "The  principal  case  of 
Godsall  V.  Boldero  did  not,  indeed,  turn  on  the  statute 
of  14  G.  3,  but  on  the  common-law  doctrine,  that  in- 
surance is  a  contract  of  indemnity.  The  act  applies  to 
cases  where  there  never  was  an  interest  to  insure ;  the 
common-law  doctrine  to  cases  where  there  was  an  in- 
terest, but  the  insured  has  been  indemnified  without 
the  aid  of  the  insurers.  The  doctrine  established  by 
Godsall  V.  Boldero,  as  applicable  to  such  cases,  is 
recognised  in  Ex  parte  Andrews,  in  re  Emett,  1  Madd. 
573."  Ex  parte  Andrews^  how.ever,  was  decided  on 
another  point,  though  it  certainly  assumes  Godsall  v. 
Boldero  to  be  law.  It  was  also  in  some  sort  recognised 
by  Lord  Tenterden  in  Barbery,  Morris,  1  M.  &  Bob^62  : 
but  it  was  not  necessary  to  the  decision  of  the  case.  So, 
in  Henson  v.  Blackwell,  4  Hare,  434,  which  was  a  some- 
what remarkable  case.  A  debtor  and  his  wife  joined  in 
an  assignment  of  the  chose  in  action  of  the  wife  to  a 
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creditor  of  the  husband^  to  secure  800/.  owing  by  the  1854. 
husband.  The  creditor  afterwards  insured  the  life  of  p^^^ 
the  wife  in  a  sum  of  200/.     The  chose  in  action  was  not  »• 

reduced  into  possession  in  the  life-time  of  the  wife.  aitd 
The  wife  died,  and  the  creditor  received  from  the  in-  ^^Lnc^" 
surance  ofl&ce  the  200/. :  and  it  was  held,  in  a  suit  for  re-  CJompamy. 
demption,  that,  if  the  creditor  had  no  insurable  interest 
in  the  life  of  the  debtor's  wife,  the  debtor  could  have  no 
claim  to  the  application  of  the  sum  insured  towards  the 
payment  of  his  debt ;  that  there  the  creditor  had  such  in- 
surable interest,  but  the  risk  ceased  at  the  death  of  the 
wife;  and  that  the  money  afterwards  paid  by  the  insurance 
ofl&ce,  being  paid  in  their  own  wrong,  the  debtor  was 
not  entitled  to  have  it  applied  in  reduction  of  his  debt. 
All  these  cases  are  the  oflfspring  of  Godsall  v.  Boldero,  and 
must  fall  with  it.  Upon  what  principle  is  it  that  a  po- 
licy is  operative  in  the  hands  of  the  assignee,  if  the 
contract  be  a  mere  contract  of  indemnity  ?  And  that  it 
is  so  available  in  the  hands  of  the  assignee,  is  clear  from 
Ashley  v.  Ashley ^  3  Simons,  149,  and  numerous  other 
cases.  Here,  the  Anchor  Assurance  Company  had  paid 
two  annual  premiums  on  this  policy  before  the  arrange- 
ment entered  into  with  Wright.  The  policy,  therefore,  was 
worth  something.  They  might  have  sold  it ;  and  the  title 
of  the  purchaser  would  not  have  been  aflfected  by  what 
afterwards  took  place  between  them  as  to  the  annuities  : 
he  still  would  have  had  an  interest  in  the  Duke's  life. 

Channell,  Serjt.  (with  whom  were  Partridge  and 
Coxon),  contrk.  The  plaintiflT  can  only  recover  in  re- 
spect of  an  interest  in  the  life  insured  continuing  down 
to  the  period  of  the  death.  [Parke,  B.  You  had 
better  address  yourself  to  the  question  whether  or  not 
an  interest  at  the  time  of  the  contract  is  suflScient.  If 
we  should  think  that  not  enough,  we  can  hear  you  on 
the  other  point  afterwards.]     The  cases  of  fire  and  ma- 

VOL.  XV. — c.  B.  c  c 
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1854.       rine  insurances  do  not  materially  bear  upon  the  ques- 
jyj^j^^       tion  now  to  be  discussed.     They  are  upon  the  &ce  of 
«•  them  contracts  of  indemnity,  and  nothing  more.     Many 

AifD  cases  have  decided  that  the  interest  in  fire  policies  must 
^^"^^^^  continue  down  to  the  time  of  the  fire :  it  will  be  enough 
CoKFivT.  to  cite  one, —  The  Sadlers'  Company  v.  B€tdcack,  2 
Atk.  554.  As  to  marine  assurances, — ^before  the  pass- 
ing of  the  19  &.  2,  c.  37,  doubts  had  been  entertained 
whether  a  policy  "interest  or  no  interest*'  was  good: 
and  the  courts  had  at  last  arrived  at  the  conclusion,  that 
such  policies  were  not  void  at  common  law,  but  that,  if 
the  policy  did  not  so  state,  it  must  be  taken  to  be  a  po- 
licy on  interest;  and  a  declaration  on  such  a  policy 
would  be  bad  if  it  did  not  aver  interest.  That  state  at 
things  was  corrected  by  the  19  G.  2,  c.  37,  which 
passed  for  the  purpose  of  invalidating  wager  policies, 
with  two  or  three  exceptions.  The  question  does  in 
some  degree  depend  upon  the  decision  in  GodsaU  v. 
Boldero,  Supposing  that  case  to  be  rightly  decided,  on 
the  ground  stated  on  the  other  side,  it  will  govern  the 
present.  But  it  may  also  be  supported  on  the  ground 
that  there 'was  a  cesser  of  interest  before  the  commence- 
ment of  the  action.  Lord  Ellenborough  never  could 
have  intended  to  use  the  word  "indemnity"  in  the 
sense  which  has  been  suggested.  The  debt  there  was 
paid  before  the  expiration  of  three  months  after  Mr. 
Pitt's  death:  there  was,  therefore,  no  vested  right  of 
action  at  the  time.  [^Parke,  B.  There  was  a  vested 
right  to  the  money  immediately  on  the  death.]  The 
decision  of  GodsaU  v.  Boldero  took  place  long  after  the 
passing  of  the  14  G.  3,  c.  48 :  and  Lord  Ellenborough 
must  be  understood  as  speaking  of  the  law  as  explained 
by  that  statute.  Doubts  formerly  existed  whether  that 
statute  was  a  declaratory  or  an  enacting  statute.  Li  a 
case  argued  before  the  Exchequer  Chamber  in  Ireland, 
— The    British  .  Commercial    Insurance    Company    v. 
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Magee,  1   Cooke  &  Alcock,  182,   where  it  had  been        1854. 
contended    at    the    Bar    that    the    statute  was    only        T 

LlAI<BT 

declaratory  of  the  common  law  of  England,  Bushe,  C.  J.,  ©. 

said :  '^  No  authority  has  been  cited  to  shew  that  such  ^iq> 

an  insurance  has  been  held  illegal,  as  being  against  policy  ^'^^^  ^^^^n- 
or  morals,  in  any  case  decided  in  England  before  the  Compaky. 
statute ;  and  it  is  only  necessary  to  look  at  the  statute, 
to  be  satisfied  that  it  is  not  declaratory,  for,  it  does  not 
recite  any  existing  doubt,  or  prevailing  mistake  as  to  the 
law,  but,  on  the  contrary,  recites  ^  that  making  insurances 
on  lives  or  other  events  in  which  the  assured  shall  have  no 
interest,  has  been  found  by  experience  to  have  introduced 
a  mischievous  kind  of  gaming,^  and  then  enacts,  '  that, 
from  and  after  the  passing  of  this  act,  no  insurance  shall 
be  made  in  which  the  insured  shall  have  no  interest :' 
thus  recognising  the  frequency  of  the  practice,  and  the 
necessity  for  preventing  it  iw/w/wre."  It  may  be  con- 
ceded that  the  contract  would  not  be  invalidated  at 
common  law.  But,  to  hold  the  statute  14  G.  3,  c.  48, 
8,  1,  to  be  confined  to  interest  at  the  time  of  the  contract,  ^ 
will  be  giving  the  statute  a  construction  more  narrow 
than  its  language  fairly  warrants.  Whatever  be  the  true 
construction  of  the  1st  section,  it  must  be  read  in  con- 
junction with  the  3rd,  which  provides,  that,  "  in  all  cases 
where  the  insured  hath  interest  in  such  life  or  lives,  event 
or  events,  no  greater  sum  shall  be  recovered  or  received 
from  the  insurer  or  insurers  than  the  amount  or  value 
of  the  interest  of  the  insured  in  such  life  or  lives,  event 
or  events.''  Taking  these  two  sections  together,  their 
meaning  is,  that  a  policy  on  the  life  of  a  third  person,  is 
a  contract  of  indemnity  to  the  extent  that  the  statute 
has  so  made  it,  viz.  to  the  extent  of  the  interest  the 
party  seeking  to  enforce  it  has  at  the  time  of  suing. 
And  to  that  extent  Lord  Ellenborough's  judgment  in 
Godsall  V.  Boldero  is  right.  The  statute  has  made  it  a 
contract  of  indemnity  because  nothing  could  be  recovered 
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on  it  but  the  interest  at  the  time  of  the  death.  [Aldersan, 
B.  Lord  Ellenborough  means  to  say  that  a  man  insur- 
ing his  own  life  enters  into  a  contract  of  indemnity. 
It  is  impossible  for  words  to  be  plainer.]  There  may 
be  some  little  inaccuracy  in  the  report :  but  the  case 
may  be  supported  on  the  ground  above  suggested. 
Godsall  v.  Boldero  has  received  the  sanction  of  many 
eminent  judges.  Lord  Tenterden,  in  Barber  v.  Morris, 
1  M.  &  Rob.  62^  treated  it  as  a  sound  decision.  In 
Phillips  y.  Eastwood,  1  Lloyd  &  Goold  (Cases  temp. 
Sugden),  270,  290,  it  was  cited :  and  the  Lord  Chancel- 
lor said :  ^^  As  between  the  insurance  office  and  the 
insured,  the  policy  of  assurance  is  only  a  contract  of 
indemnity ;  but,  as  between  man  and  man,  it  is  generally 
treated  as  an  additional  permanent  security.  There  may 
be  various  sorts  of  policies :  a  man  has  an  interest  in  his 
own  life,  and  may  insure  it ;  that  is,  in  effect,  a  contract 
with  the  office  to  have  a  sum  of  money  paid  at  his  death. 
The  character  of  an  insurance  by  way  of  indemnity  is,  to 
provide  for  the  case  where  the  party  may  sustain  a  loss. 
But,  where  the  object  is  to  secure  a  debt  or  sum  of  money 
in  the  nature  of  a  loan,  there  it  is,  in  the  hands  of  the 
creditor,  and  as  between  him  and  the  debtor,  in  the  na- 
ture of  an  additional  security  for  the  debt.*'  His  Lord- 
ship adopts  the  view  above  suggested :  and  the  case 
shews  that  there  is  an  obvious  and  a  sound  distinction 
between  an  assurance  on  a  man^s  own  life,  and  an  insurance 
by  a  creditor  for  the  purpose  of  securing  a  debt.  In 
Humphrey  v.  Arabin,  2  Lloyd  &  Goold  (Cas.  temp.  Plun- 
ket),  318, — where  it  was  held,  that  payment  to  a  cre- 
ditor by  an  assurance  company  of  the  amount  of  a  policy 
on  the  life  of  the  debtor  is  not  pro  tanto  a  satisfaction  of 
the  debt  of  the  latter, — Godsall  y.  Boldero,  and  Ex  parte 
Andrews  having  been  cited,  the  Lord  Chancellor  said : 
''  That  case  {Godsall  v.  Boldero)  was  upon  an  assurance 
made  under  the  law  of  England  with  the  Pelican  Life* 
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Assurance  Company  on  the  life  of  Mr.  Pitt.  The  debt  1854. 
due  to  the  plaintiff  by  Mr.  Pitt  was  paid  by  his  execu-  damy 
tors,  and  the  plaintiff  having  brought  his  action  against  ^- 

the  assurance  company  on  the  policy,  and  that  fact  being  and 
pleaded  by  them  and  found  by  the  verdict,  it  was  de-  AssuaANciT" 
cided  by  the  court  of  King's  Bench,  on  a  case  reserved,  Company. 
that  the  payment  of  the  debt  by  the  executors  was  a  dis- 
charge to  the  assurance  company,  and  the  fact  of  the 
funds  being  supplied  aliunde  made  no  difference.  The 
proposition,  therefore,  that  '  the  satisfaction  of  the  debt 
discharges  the  insurer,'  is  now  undeniable.  But  it  by 
no  means  follows  that  the  converse  of  the  proposition  is 
true,  and  that  the  payment  by  the  insurer  shall  amount 
to  a  satisfaction  of  the  debt.  No  authority  has  been 
cited  to  sustain  this  latter  proposition.  The  case  of  Ex 
parte  Andrews,  2  Rose,  410,  has  been  cited  for  the  pur- 
pose ;  but  it  does  not  decide  the  question,  and  appears 
to  me  rather  to  furnish  a  contrary  inference.''  And, 
after  commenting  upon  that  case,  his  Lordship  pro- 
ceeds,— "  The  argument  of  Lord  EUenborough  in  the  case 
of  Godsall  V.  Boldero  rests  merely  on  the  decision  of  Lord 
Mansfield  in  the  case  of  Hamilton  v.  Mendes ;  and  both 
cases  go  altogether  upon  the  contract  with  the  insurers 
being  a  contract  of  indemnity.  Now,  this  grows  solely 
out  of  the  enactments  of  the  legislature,  and  on  the 
contract  being  such  an  one  as  the  law  gives  effect  to : 
and  it  is  a  mistake  to  say,  as  it  has  been  argued  in  this 
case,  that  therefore  the  insurer  is  in  the  nature  of  a 
surety  for  the  payment  of  the  debt  of  the  principal 
debtor.  The  protection  of  the  insurer  grows  merely  out 
of  the  policy  of  the  law,  and  the  particular  enactment  of 
the  legislature :  but,  with  reference  either  to  the  party 
who  gets  the  insurance,  or  with  reference  to  the  debtor, 
there  is  no  circumstance  which  puts  him  in  the  cha- 
racter of  a  surety  for  the  debtor.  He  has  no  right  to 
call  on  the  debtor's  executors  to  pay  the  debt ;  and  it  is 
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no  concern  of  his  whether  the  debtor  is  able  to  pay  or 
utterly  insolvent/'  Here,  then,  we  have  an  adoption 
of  Lord  Ellenborough^s  decision  in  Godsatt  v.  Boldero, 
by  Sir  John  Leach,  V.  C,  in  Ex  parte  Andrews,  2  Rose, 
410,  by  Sir  James  Wigram,  V.  C,  in  Henson  v.  Black- 
well,  4  Hare,  434,  by  Lord  St.  Leonards,  C,  in  PhUSps 
V.  Eastwood,  1  Lloyd  &  Gkx)ld,  270,  and  by  Lord  Plun- 
ket,  C,  in  Humphrey  v.  Arabin,  2  Lloyd  &  Goold,  818. 
And  it  is  certainly  somewhat  singular  that  these  objec- 
tions to  the  soimdness  of  the  decision  in  Godsatt  v.  Bol- 
dero  should  now  be  presented  for  the  first  time.  [^AldeT' 
son,  B.  Lord  St.  Leonards  adds,  in  Phillips  v.  Eastwood, 
— "  Godsall  V.  Boldero  decided  that  the  money  could  not 
be  recovered  from  the  office,  if  the  debt"  were  paid  ali- 
unde ;  but  the  offices  have  not  found  it  to  be  for  their 
benefit  to  act  on  the  rigid  rule,  and  I  believe  they  gene- 
rally pay  without  inquiry."  Godsall  v.  Boldero,  there- 
fore, seems  not  to  have  been  acted  upon  by  the  offices; 
and  it  could  not  have  been  carried  to  a  court  of  error.] 
It  is  submitted  that  Godsall  v.  Boldero  was  rightly  de- 
cided,— assuming  that  it  went  on  the  ground  that  the 
policy  is  a  contract  of  indemnity,  by  reason  of  the  pro- 
vision contained  in  the  3rd  section  of  the  14  G.  8,  c.  48. 
If  that  section  limits  the  creditor's  right  to  sue  on  the 
policy  where  the  interest  ceases  before  the  death,  that 
will  support  Godsall  v.  Boldero,  and  entitle  the  defend- 
ants to  judgment. 


Bramwell,  in  reply.  It  is  said  that  Godsall  v.  Boldero 
has  never  been  disparaged  imtil  to-day.  But  it  is  clear, 
that,  by  common  consent,  it  has  never  been  acted  upon ; 
and  it  is  now  conceded  that  the  reasoning  of  the  judg- 
ment cannot  be  supported.  The  argument  upon  which 
it  is  endeavoured  to  sustain  the  decision,  departs  from 
the  grammatical  construction  of  the  statute.  The  word 
"  hath,"  in  the  3rd  section  refers,  not  to  the  time  of  the 
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action  brought  upon  the  policy,  but  to  the  time  of  enter-        1854. 

ing  into  the  contract.     In  truth,  the  3rd  section  merely        ^d^^^ 

intended  to  limit  the  partVs  rieht  to  recover,  to  the     _     «'• 

^      "^         °  '  Thb  India 

extent  of  i;he  interest  he  had  in  the  life,  or  other  event,  aitd 

when  the  policy  was  eflfected.    [Alderson,  B.  The  clause     assuilasce  ' 
was  inserted  in  order  to  prevent  colourable  insurances.      Compaht. 
A  man  might  lend  another  5/.,  to  enable  him  to  insure 
for  10,000/.] 

Parke,  B.  If  we  should,  upon  consideration,  think 
that  the  interest  must  be  a  continuing  interest,  as  my 
Brother  Channell  contends,  we  will  hear  the  matter 
further  discussed  upon  the  question  whether  the  facts 
disclosed  upon  this  bill  of  exceptions  shew  such  con- 
tinuing interest. 

Cur.  adv.  vult. 

Parke,  B.,  now  delivered  the  judgment  of  the  court : — 

This  case  comes  before  us  on  a  bill  of  exceptions  to 
the  ruling  of  my  Brother  Cresswell  at  nisi  prius.  We 
learn,  that,  on  the  trial,  he  reserved  the  important  point 
which  arose  in  it  for  the  consideration  of  the  court  of 
Common  Pleas ;  and  that,  when  it  came  on  for  discus- 
sion, it  was  thought  right  to  put  it  on  the  record  in  the 
shape  of  a  bill  of  exceptions,  that  it  may  be  carried,  if  it 
should  be  thought  proper,  to  the  highest  tribunal :  and 
we  have  now,  after  a  very  able  argument  on  both  sides, 
to  dispose  of  it  in  this  court  of  error. 

It  is  an  action  on  what  is  usually  termed  a  policy  of 
life-assurance,  brought  by  the  plaintiff  as  a  trustee  for 
the  Anchor  Assurance  Company,  on  a  policy  for  1000/. 
on  the  life  of  his  late  Royal  Highness,  the  Duke  of 
Cambridge. 

The  Anchor  Life- Assurance  Company  had  insured  the 
Duke's  life  in  four  separate  policies, — two  for  1000/.,  and 
two  for  500/.  each,  granted  by  that  company  to  one 
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Wright.  In  consequence  of  a  resolution  of  theur  direc-^ 
tors^  they  determined  to  limit  their  insurances  to  2000/. 
on  one  life;  and^  this  insurance  exceeding  it,  they 
effected  a  policy  with  the  defendants  for  10002.,  by  way 
of  counter-insurance. 

At  the  time  this  policy  was  subscribed  by  the  defend- 
ants, the  Anchor  Company  had  unquestionably  an  in- 
surable interest  to  the  full  amount.  Afterwards,  an 
arrangement  was  made  between  the  office  and  Wright, 
for  the  former  to  grant  an  annuity  to  Wright  and  his 
wife,  in  consideration  of  a  sum  of  money,  and  of  the  de- 
livery up  of  the  four  policies  to  be  cancelled,  which  was 
done ;  but  one  of  the  directors  kept  the  present  policy 
on  foot,  by  the  payment  of  the  premiums  till  the  Duke's 
death. 

It  may  be  conceded,  for  the  purpose  of  the  present 
argument,  that  these  transactions  between  Wright  and 
the  office  totally  put  an  end  to  that  interest  which  the 
Anchor  company  had  when  the  policy  was  effected,  and 
in  respect  of  which  it  was  effected :  and  that,  at  the  time 
of  the  Duke's  death,  and  up  to  the  commencement  of  the 
suit,  the  plaintiff  had  no  interest  whatever. 

This  raises  the  very  important  question,  whether, 
imder  these  circumstances,  the  assurance  was  void,  and 
nothing  could  be  recovered  thereon. 

If  the  court  had  thought  some  interest  at  the  time  of 
the  Duke's  death  was  necessary  to  make  the  policy  valid, 
the  facts  attending  the  keeping  up  of  the  policy  would 
have  undergone  further  discussion. 

There  is  the  usual  averment  in  the  declaration,  that, 
at  the  time  of  the  making  of  the  policy,  and  thence  until 
the  death  of  the  Duke,  the  Anchor  Assurance  Company 
was  interested  in  the  life  of  the  Duke,  and  a  plea,  that 
they  were  not  interested  modo  et  formA, — which  traverse 
makes  it  unnecessary  to  prove  more  than  the  interest  at 
the  time  of  making  the  policy,  if  that  interest  was  suffi- 
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cient  to  make  it  valid  in  point  of  law :  Lush  v.  Russell,        1854. 

5  Exch.  203.     We  are  all  of  opinion  that  it  was  suf-        daiot 

ficient :  and,  but  for  the  case  of  Godsall  v.  JBoldero,  9     „    *• 

.  Thi  India 

East,  72,  should  have  felt  no  doubt  upon  the  question.  aitd 

The  contract  commonly  called  life-assurance,  when     a^^axcb^ 
properly  considered,  is  a  mere  contract  to  pay  a  certain      Compahy. 

sum  of  money  on  the  death  of  a  person,  in  consideration  Definition  of 

the  contract  of 

of  the  due  payment  of  a  certain  annuity  for  his  life, —  nfe-aaBoranoe. 
the  amount  of  the  annuity  being  calculated,  in  the  first 
instance,  according  to  the  probable  duration  of  the  life  : 
and,  when  once  fixed,  it  is  constant  and  invariable.  The 
stipulated  amount  of  annuity  is  to  be  uniformly  paid  on 
one  side,  and  the  sum  to  be  paid  in  the  event  of  death 
is  always  (except  when  bonuses  have  been  given  by 
prosperous  offices)  the  same,  on  the  other.  This  species 
of  insurance  in  no  way  resembles  a  contract  of  in- 
demnity. 

Policies  of  assurance  against  fire  and  against  marine  Fire  and 
risks,  are  both  properly  contracts  of  indemnity, — the  in- 
surer engaging  to  make  good,  within  certain  limited 
amounts,  the  losses  sustained  by  the  assured  in  their 
buildings,  ships,  and  effects.  Policies  on  maritime  risks 
were  afterwards  used  improperly,  and  made  mere  wagers 
on  the  happening  of  those  perils.  This  practice  was 
limited  by  the  19  G.  2,  c.  37,  and  put  an  end  to  in 
all  except  a  few  cases.  But,  at  common  law^  before  this 
statute  with  respect  to  maritime  risks,  and  the  14  6.  3, 
c.  48^  as  to  insurances  on  lives,  it  is  perfectly  clear  that 
aU  contracts  for  wager-policies,  and  wagers  which  were  not 
contrary  to  the  policy  of  the  law,  were  legal  contracts ; 
and  so  it  is  stated  by]  the  court,  in  Cousins  v.  Nantes, 
8  Taunt.  315,  to  have  been  solemnly  determined  in  the 
case  of  Lucena  v.  Crawford,  2  Bos.  &  P.  324, 2  N.  R.  269, 
without  even  a  difference  of  opinion  among  all  the  judges. 
To  the  like  effect  was  the  decision  of  the  court  of  error 
in  Ireland,  before  all  the  judges  except  three,  in  The 
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British  Insurance  Company  v.  Magee,  Cooke  &  Aloock, 
182^  that  the  insurance  was  legal  at  common  law. 

The  contract^  therefore^  in  this  case^  to  pay  a  fixed 
sum  of  1000/.  on  the  death  of  the  late  Duke  of  Cam- 
bridge^ would  have  been  unquestionably  legal  at  common 
law^  if  the  plaintiff  had  had  an  interest  thereon  or  not : 
and  the  sole  question  is^  whether  this  policy  was  rendered 
illegal  and  void  by  the  provisions  of  the  statute  14  G.  8, 
c.  48.     This  depends  upon  its  true  construction. 

The  statute  recites^  that  the  making  insurances  on 
Uyes  and  other  events  wherein  the  assured  shall  have  no 
interest^  hath  introduced  a  mischievous  kind  of  gaming : 
and^  for  the  remedy  thereof^  it  enacts  '^  that  no  insurance 
shall  be  made  by  any  one  on  the  life  or  lives  of  any 
person  or  persons^  or  on  any  other  events  whatsoever^ 
wherein  the  person  or  persons  for  whose  use  and  benefit, 
or  on  whose  account^  such  policy  shall  be  made,  shall 
have  no  interest,  or  by  way  of  gaming  or  wagering; 
and  that  every  assurance  made  contrary  to  the  true 
intent  and  meaning  hereof  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever.*' 

As  the  Anchor  Assurance  Company  had  unquestion- 
ably an  interest  in  the  continuance  of  the  life  of  the 
Duke  of  Cambridge, — and  that  to  the  amount  of  1000/., 
because  they  had  bound  themselves  to  pay  a  sum  of  1000/. 
to  Mr.  Wright  on  that  event, — the  policy  effected  by  them 
with  the  defendants  was  certainly  legal  and  valid,  and  the 
plaintiff,  without  the  slightest  doubt,  could  have  reco- 
vered the  full  amount,  if  there  were  no  other  provisions 
in  the  act. 

This  contract  is  good  at  common  law,  and  certainly 
not  avoided  by  the  1st  section  of  the  14  G.  3,  c.  48. 
This  section,  it  is  to  be  observed,  does  not  provide  for 
any  particular  amount  of  interest.  According  to  it,  if 
there  was  any  interest,  however  small,  the  policy  would 
not  be  avoided. 


Thx  Ihdia 

AND 
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The  question  arises  on  the  third  clause.     It  is  as        1854. 

follows : — '^  And  be  it  further  enacted,  that,  in  all  cases        Z 

'         '  Dalby 

where  the  insured  hath  interest  in  such  life  or  lives,     _    ». 
event  or  events,  no  greater  sum  shall  be  recovered  or 
received  from  the  insurer  or  insurers,  than  the  amount  ^^^o^  ^™- 
or  value  of  the  interest  of  the  assured  in  such  life  or      Company. 
lives,  or  other  event  or  events.^' 

Now,  what  is  the  meaning  of  this  provision? 

On  the  part  of  the  plaintiff,  it  is  said,  it  means  only,  PluntiirB  ar- 
that,  in  all  cases  in  which  the  party  insuring  has  an  *^°™®'*  * 
interest  when  he  effects  the  policy,  his  right  to  recover 
and  receive  is  to  be  limited  to  that  amount ;  otherwise^ 
under  colour  of  a  small  interest,  a  wagering  policy  might 
be  made  to  a  large  amount, — as  it  might  if  the  first  clause 
stood  alone.  The  right  to  recover,  therefore,  is  limited  to 
the  amount  of  the  interest  at  the  time  of  effecting  the  policy. 
Upon  that  value,  the  assured  must  have  the  amount  of  pre- 
mium calculated :  if  he  states  it  truly,  no  diflSculty  can 
occur :  he  pays  in  the  annuity  for  life  the  fair  value 
of  the  sum  payable  at  death.  If  he  misrepresents,  by 
over-rating  the  value  of  the  interest,  it  is  his  own  fault, 
in  paying  more  in  the  way  of  annuity  than  he  ought ; 
and  he  can  recover  only  the  true  value  of  the  interest  in 
respect  of  which  he  effected  the  policy  :  but  that  value 
he  can  recover.  Thus,  the  liability  of  the  assurer  be- 
comes  constant  and  uniform,  to  pay  an  unvarying  sum 
on  the  death  of  the  cestui  que  vie,  in  consideration  of  an 
unvarying  and  uniform  premium  paid  by  the  assured. 
The  bargain  is  fixed  as  to  the  amount  on  both  sides. 

This  construction  is  effected  by  reading  the  word 
''  hath  '^  as  referring  to  the  time  of  effecting  the  policy. 
By  the  1st  section,  the  assured  is  prohibited  from  effect- 
ing an  insurance  on  a  life  or  on  an  event  wherein  he 
"  shall  have''  no  interest, — that  is,  at  the  time  of  assur- 
ing: and  then  the  3rd  section  requires  that  he  shall 
cover  onlv  the  interest  that  he  ''  hath.''     If  he  has  an 
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interest  when  the  policy  is  made^  he  is  not  wagering  or 
gaming^  and  the  prohibition  of  the  statute  does  not  apply 
to  his  case.  Had  the  3rd  section  provided  that  no  more 
than  the  amount  or  value  of  the  interest  should  be 
insured,  a  question  might  have  been  raised^  whether,  if 
the  insurance  had  been  for  a  larger  amount,  the  whole 
would  not  have  been  void :  but  the  prohibition  to  recover 
or  receive  more  than  that  amount,  obviates  any  difficulty 
on  that  head. 

On  the  other  hand,  the  defendants  contend  that  the 
meaning  of  this  clause  is,  that  the  assured  shaU  recover 
no  more  than  the  value  of  the  interest  which  he  has  at 
the  time  of  the  recovery,  or  receive  more  than  its  value 
at  the  time  of  the  receipt. 

The  words  must  be  altered  materially,  to  limit  the 
sum  to  be  recovered  to  the  value  at  tfie  time  of  the  death, 
or  (if  payable  at  a  time  after  death)  when  the  cause  of 
action  accrues. 

But  there  is  the  most  serious  objection  to  any  of  these 
constructions.  It  is,  that  the  written  contract,  which, 
for  the  reasons  given  before,  is  not  a  wagering  contract, 
but  a  valid  one,  permitted  by  the  statute,  and  very  clear 
in  its  language,  is  by  this  mode  of  construction  com- 
pletely altered  in  its  terms  and  effect.  It  is  no  longer 
a  contract  to  pay  a  certain  sum  as  the  value  of  a  then- 
existing  interest,  in  the  event  of  death,  in  consideration 
of  a  fixed  annuity  calculated  with  reference  to  that  sum ; 
but  a  contract  to  pay, — contrary  to  its  express  words, — 
a  varying  sum,  according  to  the  alteration  of  the  value 
of  that  interest  at  the  time  of  the  death,  or  the  accrual 
of  the  cause  of  action,  or  the  time  of  the  verdict,  or  exe- 
cution ;  and  yet  the  price,  or  the  premium  to  be  paid, 
is  fixed,  calculated  on  the  original  fixed  value,  and  is 
unvarying ;  so  that  the  assured  is  obliged  to  pay  a  cer- 
tain premium  every  year,  calculated  on  the  value  of  his 
interest  at  the  time  of  the  policy,  in  order  to  have  a 
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right  to  recover  an  uncertain  sum^  viz.  that  which  hap*  1854. 
pens  to  be  the  value  of  the  interest  at  the  time  of  the  daisy 
deaths  or  afterwards,  or  at  the  time  of  the  verdict.     He  v- 

has  not,  therefore,  a  sum  certain,  which  he  stipulated  asj> 

for  and  bought  with  a  certain  annuity ;  but  it  may  be  a  ^^^Jj^cg*" 
much  less  sum,  or  even  none  at  aU.  Compakt. 

This  seems  to  us  so  contrary  to  justice  and  fair  deal- 
^  ^  c««»on  h„.»ty,  i7.U,L..™«i«.  e».o, 
we  think,  be  put  upon  this  section.  We  should,  there- 
fore, have  no  hesitation,  if  the  question  were  res  Integra, 
in  putting  the  much  more  reasonable  construction  on 
the  statute,  that,  if  there  is  an  interest  at  the  time  of 
the  policy,  it  is  not  a  wagering  policy,  and  that  the  true 
value  of  that  interest  may  be  recovered,  in  exact  con- 
formity with  the  words  of  the  contract  itself. 

The  only  eflfect  of  the  statute,  is,  to  make  the  assured 
value  his  interest  at  its  true  amount  when  he  makes  the 
contract. 

But  it  is  said  that  the  csuse  of  Godsall  v.  Boldero,  9 
East,  72,  has  concluded  this  question. 

Upon  considering  this  case,  it  is  certain  that  Lord  Remarks  on 
EUenborough  decided  it  upon  the  assumption  that  a  life-  ^oldero,^ 
policy  was  in  its  nature  a  contract  of  indemnity,  as  po- 
licies on  marine  risks,  and  against  fire,  undoubtedly  are ; 
and  that  the  action  was,  in  point  of  law,  founded  on  the 
supposed  damnification,  occasioned  by  the  death  of  the 
debtor,  existing  at  the  time  of  the  action  brought :  and 
his  Lordship  relied  upon  the  decision  of  Lord  Mansfield 
in  Hamilton  v.  Mendes,  2  Burr.  1270,  that  the  plaintifi'^s 
demand  was  for  an  indemnity  only.  Lord  Mansfield 
was  speaking  of  a  policy  against  marine  risks,  which  is 
in  its  terms  a  contract  for  indemnity  only.  But  that  is 
not  of  the  nature  of  what  is  termed  an  assurance  for 
life  :  it  really  is  what  it  is  on  the  face  of  it, — a  contract 
to  pay  a  certain  sum  in  the  event  of  death.  It  is  valid 
at  common  law ;  and,  if  it  is  made  by  a  person  having  au 
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interest  in  the  duration  of  the  life,  it  is  not  prohibited 
by  the  statute  14  G.  3,  c.  48. 

But^  though  we  are  quite  satisfied  that  the  case  of 
Oodsall  v.  Boldero  was  founded  on  a  mistaken  analogy^ 
and  wrong,  we  should  hesitate  to  overrule  it,  though 
sitting  in  a  court  of  error,  if  it  had  been  constantly 
approved  and  followed,  and  not  questioned,  though 
many  opportunities  had  been  offered  to  question  it.  It 
was  stated  that  it  had  not  been  disputed  in  practice,  and 
had  been  cited  by  several  eminent  judges  as  established 
law.  The  judgment  itself  was  not,  and  could  not  be, 
questioned  in  a  court  of  error :  for,  one  of  the  issues, 
nil  debet,  was  found  for  the  defendant. 

Since  that  case,  we  know  practically,  and  that  cir- 
cumstance is  mentioned  by  some  of  the  judges,  in  the 
cases  hereinafter  referred  to,  that  the  insurance-offices, 
generally  speaking,  have  not  availed  themselves  of  the 
decision,  as  they  found  it  very  injurious  to  their  interest 
to  do  so.  They  have  therefore,  generally  speaking,  paid 
the  amount  of  their  life-insurances,  so  that  the  number 
of  cases  in  which  it  could  be  questioned  is  probably  very 
small  indeed.  And  it  may  truly  be  said,  that,  instead 
of  the  decision  in  Oodsall  v.  Boldero  being  imiformly 
acquiesced  in,  and  acted  upon,  it  has  been  uniformly 
disregarded. 

Then,  as  to  the  cases.  There  is  no  case  at  law,  ex- 
cept that  of  Barber  v.  Morris,  1  M.  &  Rob.  62,  in  which 
the  case  of  Godsall  v.  Boldero  was  accidentally  noticed 
as  proving  it  to  be  necessary  that  the  interest  should 
continue  till  the  death  of  the  cestui  que  vie.  It  was 
proved  in  that  case  to  be  the  practice  of  the  particular 
office  in  which  that  assurance  was  made,  to  pay  the  sums 
assured,  without  inquiry  as  to  the  existence  of  an  in- 
surable interest :  and  on  that  account  it  was  held  that 
the  policy,  though  in  that  case  the  interest  had  ceased, 
was  a  valuable  policy,  and  the  plaintiff  could  not  reoovcTi 
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the  interest  had  ceased.     This  was  the  point  of  the  case :      „, •• 
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and,  though  there  was  a  dictum  of  Lord  Tenterden,  that         amd 
the  payment  of  the  sum  insured  could  not  be  enforced,     absitiuhce  ' 
it  was  not  at  all  necessary  to  the  decision  of  the  case.         Compakt. 

The  other  cases  cited  on  the  argument  in  this  case, 
were  cases  in  equity,  where  the  propriety  of  the  decision 
of  Godsall  V.  Boldero  did  not  come  in  question. 

The  questions  arose  as  to  the  right  of  the  creditor 
and  debtor,  inter  se,  where  the  offices  have  paid  the 
value  of  a  policy,  in  Humphrey  v.  Arabin,  2  Lloyd  &  G. 
318,  Henson  v.  Blqckwell,  4  Hare,  434,  cor.  Sir  J. 
Wigram,  V.  C,  Phillips  v.  Eastwood^  1  Lloyd  &  G.'(Ca8. 
temp.  Sugden)  281, — ^where  the  point  decided  was,  that 
a  life-policy,  as  a  security  for  a  debt,  passed  under  a  will 
bequeathing  debts:  the  Lord  Chancellor  stating  that 
the  offices  foiind  it  not  for  their  benefit  to  act  on  the 
rigid  rule  of  Oodsall  v.  Boldero,  In  these  cases,  the 
diflFerent  judges  concerned  in  them  do  not  dispute, — 
some,  indeed,  appear  to  approve  of, — the  case  of  God- 
sall V.  Boldero :  but  it  was  not  material  in  any  to  con- 
trovert it ;  and  the  questions  to  be  decided  were  quite 
independent  of  the  authority  of  that  case. 

We  do  not  think  we  ought  to  feel  ourselves  bound, 
sitting  in  a  court  of  error,  by  the  authority  of  this  case, 
which  itself  could  not  be  questioned  by  writ  of  error ;  and 
as  so  few,  if  any,  subsequent  cases  have  arisen  in  which 
the  soundness  of  the  principle  there  relied  upon  could  be 
made  the  subject  of  judicial  inquiry ;  and  as,  in  practice, 
it  may  be  said  that  it  has  been  constantly  disregarded. 

Judgment  reversed,  and  venire  de  novo,  (a) 

(a)  The  following  very  perti-      and  strictures  upon  the  judg- 
nent  remarks  upon  the  subject,      ment  in  Godsall  v.  Baldero,  are 
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found  in  Profeasor  De  Mor- 
gan's valaable  Essay  on  Pro- 
babilities, pp.  214,  et  seq. : — 

"  The  word  insurance  or  tw- 
surance  has  given  rise  to  some 
wrong  notions  ;  and  it  will  be 
worth  while  to  examine  the 
nature  of  the  contract.  A.  & 
Go.  engage  with  B.  that,  in 
consideration  of  IZ.  a  year,  paid 
by  him  during  his  life,  they 
will  pay  201.  to  his  representa- 
tives as  soon  as  he  shall  be 
dead.  Both  parties  run  a  risk  ; 
A.  &  Co.  that  of  having  to 
pay  B.  more  than  they  receive ; 
B.,  that  of  paying  more  than 
win  at  his  death  produce  201. 
But  the  risk  of  the  office  is  of 
immediate  loss ;  and  that  of  B., 
of  deferred  loss :  that  of  the 
former  is  also  continually  les- 
sening, and  that  of  the  latter 
increasing;  until,  should  B. 
live  long  enough,  both  risks 
become  certainties.  If  the  in- 
surance be  only  for  a  term  of 
years,  B.  runs  the  risk  of  losing 
his  premiums  altogether. 

"  The  office  does  not  inquire 
what  reason  B.  may  have  for 
insuring  his  own  life  or  that  of 
another  person,  nor  do  any 
possible  contingencies,  except 
those  of  life,  affect  the  office 
calculations.  We  cannot, 
therefore,  be  too  much  sur- 
prised at  the  ignorance  shewn 
by  that  judge  who  declared 
that  life-insurance  was  of  its 
own  nature  a  contract  of  in* 
demnity  ;  that  is  to  say,  if,  by 
any  lucky  chance,  B.  can  be 
proved  to  have  accomplished 
the  object  for  which  he  in- 
Bured  by  other  means,  he  has 


no  claim  upon  the  office.  The 
circimistances  are  as  follows  ; 
and  the  absurd  conclusion  is 
law,  and  would  be  practice, 
if  the  insurance  offices  had  not 
refused  to  acknowledge  the 
decision,  or  protect  themselves 
by  the  precedent.  A.  &  Ck>. 
covenanted  with  B.  to  pay 
500Z.,  if  C.  should  die  within 
the  term  of  seven  years  next 
ensuing,  in  consideration  of 
the  usual  premium.  C.  did  die 
within  the  term ;  and  A.  & 
Co.,  in  answer  to  a  claim  of 
500Z.,  replied,  that  the  inten- 
tion of  B.  in  insuring  the  life  of 
C,  was,  to  obtain  security  for 
the  payment  of  a  debt  of  500Z., 
due  by  C.  to  B.,  which  debt  had 
been  already  paid  by  C.'s  execu- 
tors :  consequently  they  owed 
nothing  to  B.  An  action  was 
brought  by  B.,  and  defended 
by  A.  &  Co.  on  the  above 
plea ;  and  a  special  case  being 
made,  the  point  was  decided 
by  the  court  of  Queen*s  Bench 
against  the  plaintiffs  ;  thereby 
establishing  the  principle,  that 
life-insurance  is  a  thing  simi- 
lar to  fire  or  ship  insurance  ; 
namely,  a  contract  of  indem- 
nity, to  be  fulfilled  with  allow- 
ance for  salvage. 

"  The  defendant's  case  rest- 
ed upon  the  asserted  nature  of 
the  contract,  and  the  statute 
14  G.  3,  c.  48,  which  enacts, 
that  *  no  greater  sum  shall  be 
recovered  from  the  insurers 
than  the  amount  or  value  of  the 
interest  of  the  insured  in  such 
life.*  The  act  does  not  state 
at  what  time  this  interest  is  to 
be  reckoned,  but  the  plaintiCrs 
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contended  that  tie  time  of 
death  was  the  meaning  of  the 
statute;  the  defendants  aver- 
red, and  the  court  decided, 
that  the  time  of  hrinffing  the 
action  was  to  be  understood. 
The  plaintiffs  contended  that 
the  debt  was  not  the  object  of 
insurance,  but  the  life  of  the 
insured;  the  court  decided, 
that  '  This  action  is,  in  point 
of  law,  founded  upon  a  sup- 
])osed  damnification  of  the 
plaintiffs,  occasioned  by  the 
death,  existing  and  continuing 
to  exist  at  the  time  of  the 
action  brought ;  and,  being  so 
founded,  it  follows,  of  course, 
that  if,  before  the  action  was 
brought,  the  damage  which  was 
at  first  supposed  likely  to  re- 
sult to  the  creditor  was  wholly 
obviated  and  prevented  by 
the  payment  of  his  debt,  the 
foundation  of  any  action  on  his 
part,  on  the  ground  of  such 
insurance,  fails.'  This  sentence 
contains  nothing  but  very  good 
sense,  and,  no  doubt,  very  good 
law :  but  the  application  of  it 
was  accompanied  by  a  mistake 
as  to  the  nature  of  the  damni- 
fication which  the  plaintifis  had 
sustained.  The  counsel  on 
both  sides,  the  court,  the  in- 
surance office,  and  the  plain- 
tiffs themselves,  shewed  a  very 
partial  knowledge  of  the  nature 
of  the  contract;  and  I  make 
no  doubt,  that  almost  every 
person  who  heard  it  agreed 
with  the  court,  however  much 
they  might  impugn  the  deci- 
sion on  other  grounds,  that 
the  damage  to  the  creditor 
'  was  wholly  obviated  and  pre- 
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vented  by  the  payment  of  his 
debt/ 

"  In  order  to  shew  that  such 
was  not  the  case^  we  must  sup-      j^qi  India 
pose  that  an  exactly  similar  aitd 

transaction  had  taken  place  I^i">ow  La*, 
before  any  msurance  office  ex-  Compaity. 
isted.  How  this  could  have 
been  may  not  be  apparent,  if 
we  take  the  notion  which  the 
law  formerly  entertained  of 
such  an  office,  namely,  that  it 
is  a  species  of  gambling  house : 
but  if  we  prefer  to  consider  it 
as  a  savings  bank,  with  an 
equalization  system,  which  is 
unquestionably  the  correct  no- 
tion, we  may  return  to  the 
circumstances  which  the  case 
would  have  presented  had 
there  been  no  insurance.  C, 
a  person  whose  credit  has  be- 
come doubtful,  is  indebted  to 
B.  to  an  amount  which  B.  could 
not  afford  to  lose ;  conse- 
quently, B.,  knowing  that  his 
chance  of  payment  is  precari- 
ous, resolves  to  diminish  his 
expenses,  hoping  by  economy 
to  restore  to  his  family  the  sum 
which  he  may  have  lost  by  his 
engagements  with  C.  He  col- 
lects, accordingly,  a  small  fund, 
which  he  places  with  his 
banker,  avowing  the  purpose 
of  its  collection.  In  the  mean 
time  C.  dies,  and  some  friends 
pay  off  his  debts,  and  that  due 
to  B.  among  the  rest.  The 
latter  having  now  no  further 
occasion  for  such  economy, 
draws  upon  his  banker  for  the 
amount,  and  is  answered,  that, 
since  the  purpose  of  the  saving 
was  fulfilled  by  the  payment 
of  C/s  debt,  he,  B.,  has  no  fur- 
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ther  claim  upon  Iiis  own  money. 
An  action  is  brought,  and  the 
courts  decide  that  the  banker 
is  right,  and  that  B.,  having 
really  attained  his  object  in  one 
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LoxTDOV  LiR*  way,  has  no  right  of  property 
^U^^      in   the   proceeds    of  another 
attempt  to  serve  the  same  pur- 
pose. 

"The  only  distinction  be- 
tween the  case  just  put  and 
that  which  actually  occurred,  is, 
that  the  banker  was  a  person 
who  gained  his  profits  by  re- 
ceiving such  savings  during  a 
contingent  term,  and  guaran- 
teeing a  fixed  sum ;  standing 
the  loss,  if  there  were  any,  and 
paying  himself  for  it  out  of  the 
gain  which  would  accrue  in 
another  instance :  the  premium 
having  been  calculated  so  as 
to  insure  a  moral  certainty  of 
profit  upon  the  average  of 
similar  cases.  It  is  not  pre- 
tended, on  either  side,  that  the 
chance  of  indemnification  at 
the  hands  of  C.'s  executors 
was  made  to  lessen  the  consi- 
deration paid  by  B.  for  the 
guarantee;  and  the  legal  ini- 
quity of  the  decision  may,  I 
think,  be  made  clear,  as  follows : 

"  It  will  hardly  be  disputed, 
firstly,  that  the  legislature  is 
the  judge  of  what  shall  consti- 
tute valuable  consideration ; 
and,  secondly,  that  a  consider- 
ation which  is  expressly  allow- 
ed to  be  good  in  a  statute, 
should  be  admitted  as  such  in 
the  decisions  of  the  courts. 
Now,  the  contract  of  insurance, 
be  it  gambling,  or  be  it  not, 
rests  entirely  upon  the  per- 
mission given  by  the  law  to 


consider  a  high  chance  of  a 
small  sum  as  good  considera- 
tion for  a  low  chance  of  a  large 
sum.  If  I  now  pay  2Z.  of  pre- 
mium for  100^.,  in  case  I  should 
die  in  a  year,  and  if  my  execu- 
tors can  maintain  an  action  for 
100/.,  it  must  be  because  the 
law  sanctions  the  notion  that 
21.,  nearly  certain,  may,  with 
consent  of  parties,  be  consi- 
dered as  an  actual  equivalent 
for  a  distant  chance  of  1002.,  as 
much  BO  as  one  weight  of  silver 
for  another  of  bread,  or  food, 
clothing,  and  wages  for  per- 
sonal service.  It  is  true  that 
the  same  law,  fearing  certain 
reputed  immoral  practices,  to 
which  the  power  of  making  a 
particular  bargain  offers  temp- 
tations, may  limit  the  circum- 
stances under  which  it  will 
permit  such  bargains  to  be 
made ;  but  this  is  equally  true 
in  regard  to  the  other  sort  of 
contracts  mentioned:  indeed, 
there  is  no  sort  of  bargain 
which  is  not  under  regulation. 
The  law,  then,  allows  risks,  and 
permits  unequal  chances  to  be 
compensated  by  giving  odds; 
the  courts  declare,  that,  after 
the  cast  shall  have  been  made, 
and  one  of  the  parties  shall 
have  stood  his  risk,  which 
turns  out  in  his  favour,  the 
other  party  shall  receive  an 
ex  post  facto  release  from  the 
conditions  of  his  bargain,  be- 
cause circumstances  afterwards 
arise,  which,  had  they  existed 
at  the  time  of  making  the  bar- 
gain, would  have  made  it  ille- 
gal. The  several  principles  on 
which  the  decision  was  found- 
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ed,  well  earned  <mt,  as  they 
say  in  parliament,  would  re- 
quire that  the  previous  con- 
tracts of  a  man  who  becomes 
insane  should  be  null  and  void ; 
that  the  meat  which  a  man 
buys  for  his  dinner  should  be 
returnable  to  the  butcher  un- 
der liie  cost,  if  a  firiend  should 
invite  him  in  the  mean  time ; 
and,  in  the  case  before  us,  sup- 
posing that  C.  should  have  out- 
lived the  term,  and  his  debt 
were  paid,  as  before,  then  B. 
might  hare  brought  his  action 
against  the  office,  for  the  re- 
turn of  the  premiums ;  aUeging 


that,  as  it  tamed  out,  the  office 
would  have  been  indemnified, 
and  therefore,  should  bo  con- 
sidered as  having  run  no  risk." 
.  Since  the  decision  in  the 
principal  case,  the  point  has 
arisen  before  Vice-Chancellor 
Wood,  in  a  case  of  Law  v.  The 
Indisputable  Life-Policy  Com- 
pany,  1  Jurist,  N.  8.,  178 ;  and 
his  Honor  decided  in  accord- 
ance  with  the  above  judgment, 
entirely  adopting  the  reason- 
ing therein. 

See  also  the  observations  on 
GodsaU  V.  Boldero,  in  Bunyon 
on  Life  Assurance,  p.  23. 
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Edwards  v,  Griffith. 

1  HE  168tli  Bcction  of  the  Common  Law  Procedure 
Act,  15  &  16  Vict.  c.  76,  enacts,  that,  "instead  of  the 
present  proceeding  by  ejectment,  a  writ  shall  be  issued, 
directed  to  the  persons  in  possession  by  name,  and  to  all 
persons  entitled  to  defend  the  possession  of  the  property 
claimed,  which  property  shall  be  described  in  the  writ 
with  reasonable  certainty .''  The  169th  section  enacts, 
amongst  other  things,  that  "  the  writ  shall  state  the 
names  of  all  the  persons  in  whom  the  title  is  alleged  to 
be,  and  command  the  persons  to  whom  it  is  directed,  to 
appear,  within  sixteen  days  after  service  thereof,  in  the 
court  from  which  it  is  issued,  to  defend  the  possession  of 
the  property  sued  for,  or  such  part  thereof  as  they  may 
think  fit,  and  it  shall  contain  a  notice^  that,  in  default  of 
appearance,  they  will  be  turned  out  of  possession  .*'  And 
the  170th  section  enacts  that  "  the  writ  shall  be  served 
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Nov.  15. 

Qtf<pre,whetlier 
the  affidavit 
(required  by 
the  112th  rule 
of  Hilary  Term, 
1853,)  of  service 
of  the  writ  of 
^ectraent  un- 
der the  170th 
section  of  the 
Common  Law 
Procedure  Act, 
15  &  16  Vict, 
c.  76,  should 
shew  (us  under 
the  old  pnic- 
tice)  that  the 
nature  and  ob- 
ject of  the  ser- 
vice were  eX" 
plained  to  the 
party  served. 

At  all  events, 
an  irregularity 
in  that  respect 
18  waived  l^  a 
subsequent 
attornment. 
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Edwabds       served,  or  in  such  manner  as  the  court  or  a  judge  shall 

^'  order,  and,  in  case  of  vacant  possession,  by  posting  a  copy 

thareof  upon  the  door  of  the  dwelling-house,  or  other 

conspicuous  part  of  the  property/' 

Coxon,  on  a  former  day  in  this  term,  obtained  a  role 
msi  to  set  aside  the  judgment  and  execution  in  this  case, 
and  for  a  writ  of  restitution,  on  the  ground  that  the  affi- 
davit upon  which  the  judgment  was  signed  did  not  shew 
that  the  nature  and  contents  of  the  notice  contained  in 
the  writ  were  read  over  or  explained  to  the  tenant  in  pos- 
session. The  affidavit  on  which  the  motion  was  founded, 
stated,  that,  when  the  copy  of  the  writ  was  delivered  to 
the  defendant,  he  was  informed  by  the  person  who  served 
it  that  it  was  to  require  him  to  go  to  an  office  in  Caer- 
narvon to  give  evidence  as  to  a  pedigree. 

Welsby  now  shewed  cause,  upon  an  affidavit  stating 
that  the  defendant  perfectly  well  knew  the  nature  of  the 
proceeding,  and  that  after  the  service  of  the  writ,  he 
attorned  to  the  plaintiff.  He  submitted  that,  the  new 
proceeding  being  perfectly  simple  and  plain,  there  was 
no  longer  the  same  necessity  which  formerly  existed  of 
explaining  the  nature  and  object  of  the  service  to  the 
tenant :  and  that  the  170th  section  of  the  statute,  by 
merely  providing  that  the  service  should  be  the  same  as 
heretofore,  impliedly  dispensed  with  the  accompanying 
explanation.  [JerviSy  C.  J.  Certainly,  the  statute  does 
not  say  that  the  affidavit  of  service  shall  be  in  the  old 
form.] 

Coxon,  in  support  of  his  rule.  The  112th  rule  of 
Hilary  Term,  1853,  provides  that  "no  judgment  in  eject- 
ment for  want  of  appearence  or  defence,  whether  limited 
or  otherwise,  shall  be  signed,  without  first  filing  an  affi- 
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davit  of  the  service  of  the  writ  according  to  the  Common        1854. 

Law  Procedure  Act,  1852,  and  a  copy  thereof."    This  edwabds"" 
special  provision  would  have  been  unnecessary  if  nothing  «. 

more  was  required  than  the  common  affidavit  of  service.  ''^'™™- 

Jebvis,  C.  J.  It  IB  unnecessary  for  us  to  decide  on 
the  present  occasion  whether  or  not  the  affidavit  should 
be  as  special  as  was  required  under  the  old  form  of  pro- 
ceeding.  But,  assuming  that  it  ought  to  have  been,  and 
that  the  plaintiff  has  been  guilty  of  an  irregularity  in 
that  respect,  it  clearly  is  a  mere  irregularity,  and  I  am 
of  opinion  that  the  defendant  has  waived  it  by  admitting 
that  he  was  duly  served,  and  afterwards  attorning  to  the 
plaintiff.     I  think  the  rule  must  be  discharged. 

Williams,  J.  (a)  I  am  of  the  same  opinion.  This 
is  at  the  best  a  mere  technical  irregularity  which  the 
defendant  has  by  his  conduct  waived. 

Crowdeb,  J.,  concurred. 

Rule  discharged. 

(a)  Maule,  J.,  was  absent  on  account  of  indisposition. 
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DoMiNico  Campanari  V,  Mary  Frances  Woodburn, 
Administratrix  of  Samuel  Woodburn,  Deceased. 

1  HE  declaration  stated  that  it  was  agreed  between  the 
plaintiff  and  the  said  intestate^  that  the  plaintiff  should 
endeavour  to  sell  a  certain  picture  of  the  said  intestate^ 
and  that,  if  the  plaintiff  succeeded  in  selling  the  same, 
the  said  intestate  would  pay  him  100/. ;  that,  in  pur- 
suance of  the  said  agreement,  he  did  before  and  after  the 
death  of  the  said  intestate  endeavour  to  seU,  and  after 


Nov.  13. 

A.  agreed  with 
B.,  that  he 
would  endea- 
Toor  to  sell  a 

icture  be- 

nging  to  B., 
and  that,  if  he 
succeeded  in 
selling  the 
same,  B.  should 
pay  him  100/. 

the  picture  was  ^^^  death  of  the  Said  intestate  he  did,  in  consequence  of 
^^hi  act*  ®^^^  endeavours,  succeed  in  selling  the  said  picture, 
against  the  ad-   which  salc  was  Confirmed  by  the  defendant  as  adminis- 

B.  upon  the  tratrix  as  aforesaid ;  yet  the  defendant,  as  such  adminis- 
^nt,  tST"  tratrix,  had  made  default  in  paying  the  said  100/.,  which 
count  alleged,     was  still  duc  from  her  as  administratrix,  and  unpaid. 

that,  in  pursu-  .-,, 

anoe  of  the  There  was  a  second  count,  for  money  payable  by  the 

^U^foro  ^d  ^^  Samuel  Woodburn  in  his  lifetime  to  the  plaintiff, 
after  the  death  for  work  and  labour,  journeys,  services,  business,  and  at- 

of  B.,  endea- 
vour to  sell,  and  tendances  done,  performed,  and  bestowed,  and  materials 

rfB.  he^'dirin  provided  by  the  plaintiff  for  the  said  Samuel  Woodburn, 
consequence  of   at  his  request,  and  for  money  found  to  be  due  from  the 

such  endea- 

yours,  succeed  said  Samucl  Woodburu  to  the  plaintiff  on  accounts 
S<^ure^«which  ^^^^^  between  them  in  the  life-time  of  the  said  Samuel 

sale  was  con- 
firmed by  the 
defendant  as 
administratrix 
as  aforesaid;" 
and  thnt  she 
refused  to  pay 
the  100/.  :— 
Held,  that  the 
count  diftclosed 

no  cause  of  action,  inasmuch  as  the  autliority  from  B.  to  A.,  to  sell  the  picture,  was  re- 
voked by  B.'s  death,  and  the  defendant's  confirmation  of  the  safe,  in  the  absence  of  an  alle- 
gati(m  that  she  was  aware  of  the  existence  of  the  contract  between  A.  and  B.,  was  no  adoption 
of  the  contract  by  her,  so  as  to  make  her  liable  to  pay  the  100/. 


Woodburn,  and  for  money  payable  by  the  defendant,  as 
administratrix  as  aforesaid,  to  the  plaintiff,  for  money 
found  to  be  duc  from  the  defendant,  as  such  adminis- 
tratrix as  aforesaid,  to  the  plaintiff,  on  accounts  stated 
between  them  since  the  death  of  the  said  Samuel  Wood- 
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bum :    And  the  plaintiff  claimed  400/.  for  debt^  and        1854. 

20/.  for  detention.  Campakam" 

The  defendant  demurred  to  the  first  count. — the  ^  •• 
ground  of  demurrer  marked  in  the  margin  being, ''  that 
there  is  no  all^ation  in  the  said  first  count  of  any  oon« 
tract  by  the  defendant  to  pay  100/.  on  the  sale  of  the 
picture,  and  any  such  contract  must  have  been  with  the 
defendant  personally,  and  not  as  administatrix.^' 

The  defendant  also  pleaded, — first  (to  the  first  count), 
that  it  was  not  agreed  in  manner  and  form  as  in  that 
count  alleged, — secondly  (to  the  first  count),  that  the 
plaintiff  did  not  succeed  in  selling  nor  sell  the  said  pic- 
ture as  alleged, — thirdly  (to  the  residue  of  the  declara- 
tion except  as  to  115/.,  part  of  the  money  claimed  for 
debt),  that,  except  as  aforesaid,  neither  the  said  Samuel 
Woodbum  in  his  life-time,  nor  the  defendant,  as  ad- 
ministratrix as  aforesaid,  since  his  death,  ever  was  in- 
aebted  as  alleged, — fourthly  (to  the  residue  of  the  de- 
claration, except  as  aforesaid),  that,  before  action,  the 
said  Samuel  Woodburn,  in  his  life-time,  and  the  defend- 
ant, as  administratrix  as  aforesaid,  since  his  death,  satis- 
fied and  discharged  the  plaintiff^s  claim  in  respect  of  the 
matters  therein  pleaded  to,  by  payment, — fifthly  (as  to 
188/.,  parcel  &c.,  and  damages  for  the  detention  thereof), 
payment  into  court  of  115/.,  and  also  the  further  sum  of 
1*.  for  the  detention  thereof. 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and 
took  out  of  court  the  115/.  and  1^.,  in  satisfaction  pro 
tanto. 

Willes,  in  support  of  the  demurrer,  (a)     The  count 

(a)  The  points  marked  for  "2.  That  the  authority  of 

argument  on  the  part  of  the  the  plaintiff  from  the  intestate, 

defendant,  were, —  must  be  considered  to   have 

"1.  That  the  first  count  of  ceased  upon  the  death  of  the 

the  declaration  is  bad :  intestate ;  and  therefore  a  sub- 
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discloses  a  case  of  agency  only,  wliicli  was  revoked  by 
the  death  of  the  testator.  The  cause,  therefore,  could 
only  be  in  respect  of  some  transaction  between  the  plain- 
tiff and  the  defendant  in  her  individual  character. 
[Jervis,  C.  J.  A  confirmation  of  the  authority  by  the 
administratrix,  might  set  up  the  agency.]  No  action 
will  lie  against  an  executor  or  administrator  in  his  re- 
presentative character,  for  work  done  after  the  death  of 
the  testator  or  intestate,  except  where  it  was  commenced 
before  the  death.  [Crowder,  J.  The  plaintiff's  en- 
deavours to  sell  the  picture  may  have  been  attended  with 
expense.]  The  plaintiff  does  not  proceed  for  that.  The 
authority  of  a  factor,  whether  general  or  special,  is  re- 
vocable :  Smart  v.  Sandars,  ante.  Vol.  Ill,  p.  380 ;  even 
though  he  is  under  advances ;  Vol.  V,  p.  895.  In  that 
case,  Wilde,  C.  J.,  after  referring  to  several  cases, — 
and,  amongst  others,  to  Vynior^s  Case,  8  Co.  Bep.  82.  a., 
WaUh  V.  Whitcombe,  2  Esp.  N.  P.  C.  565,  Watson  v. 
King,  4  Campb.  272,  and  Gaussen  v.  Morton,  10  B.  &  C. 
731, — says :  "The  result  appears  to  be,  that,  where  an 
agreement  is  entered  into  on  a  sufficient  consideration^ 
whereby  an  authority  is  given  for  the  purpose  of  secur- 
ing some  benefit  to  the  donee  of  the  authority,  such  an 
authority  is  irrevocable.  This  is  what  is  usually  meant 
by  an  authority  coupled  with  an  interest,  and  which  is 


sequent  sole  of  the  picture  by 
the  plaintiff  could  not  entitle 
the  plaintiff  to  the  reward  of 
100/.: 

"  3.  That,  if  the  confirmation 
of  the  sole  by  the  defendant 
could  operate  as  an  adoption 
by  her  of  the  alleged  con- 
tract,— of  which  it  is  not  stated 
that  she  had  any  knowledge, — 
it  would  make  her  personally 
liable  to  the  plaintifi*,  and  not 
fiB  administratrix : 


"4.  That  the  confirmation 
of  the  sale  by  the  defendant 
could  have  no  other  effect  than 
that  of  making  the  defendant 
personally  liable  to  the  plaintiff* 
for  a  reasonable  remuneration 
for  the  selling  of  the  picture  : 

"  6.  That  the  picture,  at  the 
time  of  the  alleged  sale,  was 
not  the  picture  of  the  intestate, 
but  of  the  defendant  as  ad- 
ministratrix." 
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commonly  said  to  be  irrevocable/'  [Williams,  J.  The  1854. 
doctrine  of  Smart  v.  Bandars  waa  still  further  acted  campasaw" 
upon  in  this  court,  in  Taplin  v.  Florence,  ante,  Vol.  X,  ^  *• 
p.  744,  where  it  was  held,  that  an  auctioneer  who  is  em- 
ployed to  sell  goods  by  public  auction,  has  not  such  an 
interest  as  will  make  the  licence  to  enter  the  premises 
for  that  purpose  irrevocable.]  Without  the  allegation 
of  a  confirmation  of  the  sale  by  the  defendant,  the  count 
clearly  would  disclose  no  cause  of  action.  In  Smout  v. 
Ilbery,  10  M.  &  W.  1,  where  a  man  who  had  been  in  the 
habit  of  dealing  with  the  plaintiff  for  meat  supplied  to 
his  house,  went  abroad,  leaving  his  wife  and  family  re- 
sident in  this  country,  and  died  abroad, — it  was  held 
that  the  wife  was  not  liable  for  goods  supplied  to  her 
after  his  death,  but  before  information  of  his  death  had 
been  received ;  she  having  had  originally  full  authority 
to  contract,  and  done  no  wrong  in  representing  her 
authority  as  continuing,  nor  omitted  to  state  any  fact 
within  her  knowledge  relating  to  it;  the  revocation 
itself  being  by  the  act  of  God,  and  the  continuance  of 
the  life  of  the  principal  being  equally  within  the  know- 
ledge  of  both  parties.  [Jervis,  C.  J.  I  must  confess  I 
have  always  had  great  difficulty  in  understanding  that 
case.]  The  ground  upon  which  the  decision  proceeded 
was,  that  ''there  must  be  some  wrong  or  omission  of  "^ 
right  on  the  part  of  the  agent,  in  order  to  make  him 
personally  Uable  on  a  contract  made  in  the  name  of  his 
principal."  In  Blades  v.  Free,  9  B.  &  C.  167,  4  M.  & 
H.  282,  where  a  man  who  had  for  some  years  cohabited 
with  a  woman,  who  passed  as  his  wife,  went  abroad, 
leaving  her  and  her  family  at  his  residence  in  this 
coimtry,  and  died  abroad, — it  was  held,  that  the  woman 
might  have  the  same  authority  to  bind  him  by  her  con- 
tracts for  necessaries  as  if  she  had  been  his  wife ;  but 
that  his  executor  was  not  boimd  to  pay  for  any  goods 
supplied  to  her  after  his  death,  although  before  informa- 
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tion  of  his  death  had  been  receiyed.  And  litiledale,  J., 
said :  "  The  tradesman  cannot  be  better  off  than  if  this 
had  been  a  question  npon  the  contract  of  a  wife ;  and 
her  contracts  cannot  bind  the  husband^s  estate,  if  made 
after  his  death/'  At  all  events,  if  liable  at  all,  the  de- 
fendant cannot  be  liable  in  her  representative  character  : 
Comer  v.  Shew,  8  M.  &  W.  850. 


Maude y  contrk.  (a)  It  is  quite  unimportant  whether  the 
defendant  be  liable  npon  this  contract  personally  or  in  her 
representative  character  only.  It  is  only  the  first  oonnt 
that  is  before  the  court  here :  no  question  of  misjoinder 
therefore  can  arise.  The  general  rule,  no  doubt,  is,  that 
death  would  be  a  revocation  of  the  authority.  But,  hay- 
ing taken  advantage  of  the  contract,  and  confirmed  the 
sale,  the  administratix  cannot  be  permitted  to  deny  her 
liability.  [Crowder,  J.  It  does  not  appear  that  the 
defendant  had  any  knowledge  of  the  contract  at  alL] 
The  sale  was  in  pursuance  of  the  contract ;  the  all^^ 
tion,  therefore,  that  the  administratrix  confirmed  the 
sale  does  substantially  amount  to  an  allegation  that  she 
had  knowledge  of  the  contract.  In  2  Williams  on  Ex- 
ecutors, 4th  edit.,  p.  1466,  it  is  said :  ''  It  is  clear,  that, 
in  many  cases,  a  liability  may  accrue  against  the  exe- 
cutor or  administrator,  after  the  death  of  the  testator  or 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiff,Jwere, — "That  the  first 
count  shewed  a  contract  be- 
tween the  plaintifi*  and  the  de- 
ceased, and  that  the  agreement 
on  the  plaintiff's  part  to  endea- 
vour to  sell  was  sufficient  con- 
sideration for  the  deceased's 
promise  to  pay  if  the  endea- 
vour should  be  successful ;  that 
the  first  count  shewed  a  con- 
sideration for  the   deceased's 


promise,  and  the  happening  of 
the  event  on  which  the  plaintiff 
was  to  bo  paid;  and  that, 
generally,  when  one  man  con- 
tracts with  another  to  do  some- 
thing for  which  that  other 
agrees  to  pay,  the  contract  is 
not  dissolved  by  the  death  of 
the  party  who  is  to  pay,  and  is 
binding  on  his  personal  repre- 
sentative, except  in  certain  pe- 
culiarly personal  cases,  of  whidi 
the  present  was  not  one." 
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intestate,  upon  a  contract  made  in  his  life-time^  although 
the  executor  or  administrator  be  not  named  therein. 
Thus^  the  executor  is  liable  upon  a  bond  which  becomes 
due^  or  a  note  payable^  subsequently  to  the  death  of  the 
testator.  So^  where  a  man  covenanted  that  A.  should 
serve  B.  as  an  apprentice  for  seven  years^  and  died^  it 
was  holden,  that,  if  A.  departs  within  the  term,  a  writ 
of  covenant  lies  against  the  executor  of  the  covenantor, 
without  naming  him :  Bro.  Covenant,  pL  12  j  Bac.  Abr. 
Executors  (P.)  I.  So,  if  A.  is  bound  to  build  a  house 
for  B.  before  such  a  time,  and  A.  dies  before  the  time, 
his  executors  are  bound  to  perform  this  contract :  Per 
Coke,  C,  J.,  Quick  v.  Ludborrow,  8  Bulstr.  30.  And, 
in  cases  of  this  kind,  the  executors  will  be  liable  even 
where  the  heir  is  named,  and  the  executors  are  not 
named  in  the  contract :  Williams  v.  Burrell,  ante.  Vol. 
I,  p.  402.  Hence,  it  appears  that  executors  or  admin- 
istrators more  actually  represent  their  testator  or  intes- 
tate than  the  heir  does  the  ancestor ;  for,  if  a  man  binds 
himself,  his  executors  and  administrators  are  bound, 
though  not  named,  but  it  is  not  so  of  the  heir,  however 
large  an  amount  of  real  assets  may  have  descended  to 
him.^'  These  authorities  shew  that  the  administratrix 
here  cannot  be  allowed  to  take  advantage  of  the  sale, 
without  acknowledging  the  contract.  In  Dowse  v.  Cox, 
3  Brigh.  20,  10  J.  B.  Moore,  272  (a),  where,  upon  mat- 
ters being  referred  to  arbitration  by  an  order  of  the 
Vice-chancellor,  with  a  clause,  that,  in  case  of  the  death 
of  any  of  the  parties  before  making  the  award,  the  re- 
ference was  not  to  abate,  but  their  executors  or  adminis- 
trators were  to  be  considered  and  taken  as  parties  to  the 
order, — ^it  was  held,  that  the  executors  of  a  party  who 
died  during  the  reference,  and  who  were  ordered  by  the 
award  to  pay  a  sum  of  money  out  of  their  testator's 
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(a)  And  see  Biddell  v.  Dowse,  6  B.  &  C.  255,  9  D.  &  E.  404. 
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1854.        assets^  were  liable  in  assumpsit^  although  it  was  objected 
CampakakT"   *^**  ^^^  promise  alleged  to  have  been  made  by  them  was 
*•  a  personal  promise^  and  for  which  no  consideration  was 

stated.  And  in  Powell  v.  Graham,  7  Taunt.  580,  1  J. 
B.  Moore,  305,  a  promise  made  upon  good  consideration 
by  a  testator,  that  his  executor  shall  pay,  was  held  to  be 
a  sufficient  consideration  for  an  action  in  assumpsit 
against  the  executor.  [Jervis,  C.  J.  To  pay  out  of  the 
assets  of  the  testator.]  The  court  will  not  be  disposed 
to  carry  the  doctrine  of  Smout  v.  Hbery  any  further. 

Wilks,  in  reply.  Reliance  is  placed  on  the  other  side 
upon  a  supposed  confirmation  of  the  contract  by  the 
administratrix,  by  confirming  the  sale.  But,  to  make 
that  argument  available,  it  should  be  shewn,  that,  when 
she  confirmed  the  sale,  she  was  aware  that  there  was  a 
contract  between  the  plaintiff  and  the  intestate  for  the 
payment  to  him  of  100/.  for  his  services.  Here,  confir- 
mation of  the  sale  would,  no  doubt,  entitle  the  plaintiff 
to  an  action  upon  a  quantum  meruit.  [Williams,  J., 
referred  to  Forster  v.  Wilson,  12  M.  &  W.  191.]  The 
authority  of  Comer  v.  Shew  is  not  denied  :  it  has  been 
confirmed  by  numerous  subsequent  cases.  The  cases  put 
in  2  WiUiams  on  Executors,  1466,  as  also  Powell  v. 
Graham,  were  clearly  cases  of  contracts  made  by  the 
testator  which  required  no  confirmation  after  his  death 
to  make  them  valid.  Rogers  v.  Dejoncourt,  7  Irish  Law 
Rep.  482,  is  very  much  in  point.  There,  it  was  held, 
that,  where  a  landlord  entitled  to  a  rent  makes  a  distress, 
and  dies  without  appointing  an  executor,  neither  a  de- 
tainer of  that  distress,  nor  an  original  distress  made  by 
a  party,  can  be  justified  in  an  avowry  by  the  party  sub- 
sequently taking  out  administration  before  the  avowry. 

Jervis,  C.  J.     I  am  of  opinion  that  the  defendant  in 
this  case  is  entitled  to  the  judgment  of  the  court.     As 


V. 
WOODBTTBH. 


MICHAELMAS   TERM^   18  VICTORU.  407 

alleged  on  the  face  of  the  declaration^  it  does  not  appear  1854. 
that  the  original  dontract  between  the  plaintiff  and  the  CAMPAirAai 
intestate  conferred  upon  the  former  an  authority  which 
was  irrevocable :  it;  simply  states  that  it  was  agreed  be- 
tween the  plaintiff  and  the  intestate  that  the  plaintiff 
should  endeayour  to  sell  a  certain  picture  of  the  intestate^ 
and  that^  if  the  plaintiff  succeeded  in  selling  the  same^ 
the  intestate  should  pay  him  100/.  So  far^  therefore^  as 
appears  in  the  declaration,  it  was  a  mere  employment  of 
thf^Ltiff  to  do  the  ^t,  not  carrying  with  it  any 
irrevocable  authority.  It  is  plain  that  the  intestate 
might  in  his  life-time  have  revoked  the  authority,  with- 
out rendering  himself  liable  to  be  called  upon  to  pay 
the  100/.,  though  possibly  the  plaintiff  might  have 
had  a  remedy  for  a  breach  of  the  contract,  if  the 
intestate  had  wrongfully  revoked  his  authority  after  he 
had  been  put  to  expense  in  endeavouring  to  dispose  of 
the  picture.  In  that  way,  perhaps,  the  plaintiff  might 
have  recovered  damages  by  reason  of  the  revocation. 
His  death,  however,  was  a  revocation  by  the  act  of  Gk)d, 
and  the  administratrix  is  not,  in  my  judgment,  responsi- 
ble  for  anything.  It  was  no  fault  of  hers, — as  in  Smout 
V.  nbery, — that  the  contract  was  not  carried  out.  It 
must  be  taken  to  have  been  part  of  the  original  compact 
between  the  plaintiff  and  the  intestate,  that,  whereas,  on 
the  one  hand,  he  would  receive  a  large  sum  if  he  suc- 
ceeded in  selling  the  picture,  so,  on  the  other  hand,  he 
would  take  the  chance  of  his  authority  to  sell  being 
revoked  by  death  or  otherwise.  Mr.  Maude  seems  to 
concede,  that,  but  for  what  took  place  subsequently  to 
the  death  of  the  intestate,  the  administratrix  would  have 
been  liable  :  but  he  relies  upon  the  allegation  in  the  de- 
claration, that  the  plaintiff  sold  the  picture,  and  that  the 
sale  was  confirmed  by  the  defendant  as  administratrix ; 
and  contends  that  therefore  she  is  liable.  But  it  seems 
to  me  that  that  consequence  by  no  means  follows.     If 
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1854.  the  defendant  as  adminiBtratrix  had^  after  the  death  <^ 
CAMPAHA]a~  *^®  intestate,  ordered  the  sale  of  the  picture,  no  doubt 
^    ^'  that  would  have  been  a  new  retainer,  and  she  would 

WOODBUBSr. 

have  been  liable  to  the  plaintiff  on  a  quantum  meruit. 
If,  with  full  knowledge  of  the  contract  under  which  the 
plaintiff  was  to  rec^ve  100/.  as  the  stipulated  reward  for 
his  exertions  in  selling  the  picture,  the  defendsmt  had 
continued  the  employment,  and  it  had  resulted  in  a  sale, 
the  100/.  might  have  been  taken  by  the  jury  as  the  mea- 
sure of  damages.  But,  without  shewing  that  the  de- 
fendant had  any  knowledge  whatever*  of  the  original 
contract,  the  confirmation  of  the  sale  is  relied  on  as  a 
confirmation  of  the  original  contract.  It  is  enough  to  say 
that  the  averment  as  to  the  confirmation  of  the  sale  by  the 
defendant  does  not  raise  the  point  which  Mr.  Maude  de- 
sires to  raise.  That  confirmation,  however  it  might  make 
her  liable  to  an  action  for  a  reasonable  remuneration  for 
the  plaintiff^s  services,  clearly  is  not  sufficient  to  charge 
the  defendant  either  personally  or  in  her  representative 
character  for  the  breach  of  the  original  contract. 

Williams,  J.  I  am  of  the  same  opinion.  It  may 
be  convenient  to  consider  what  the  effect  would  have 
been  if  the  declaration  had  omitted  the  averment  of  con- 
firmation of  the  sale  by  the  defendant.  It  would  then 
have  amounted  to  a  mere  statement  of  an  agreement  be- 
tween the  plaintiff  and  the  intestate  that  the  plaintiff 
should  endeavour  to  sell  the  picture,  and,  if  he  succeeded 
in  so  doing,  the  intestate  should  pay  him  100/.  That 
clearly  would  have  been  revoked  by  the  death.  In  such 
a  state  of  things,  the  mere  circumstance  of  something 
having  been  done  under  the  contract,  does  not  make  it 
irrevocable.  The  contract,  after  the  death  of  the  intes- 
tate, was  not  and  could  not  be  confirmed  according  to 
its  terms.  It  is  perfectly  clear,  that,  if  the  count  had 
stood  without  the  allegation  that  the  administratrix  oon- 
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firmed  the  sale^  it  would  have  been  utterly  without        1854. 
foundation.     What,  then^  is  the  eflPect  of  that  ayerment  ?     campahabi 
There  is  no  allegation  that  the  contract  was  confirmed  «• 

as  between  the  plaintiff  and  the  deceased ;  but  merely 
an  allegation  that  the  sale  was  confirmed  by  the  defen- 
dant as  administratrix.  That  is  manifestly  different 
from  an  ayerment  that  the  original  contract  was  con- 
firmed by  her,  with  all  its  incidents  and  all  its  conse- 
quences. I  do  not  think  it  necessary, — though  I  enter- 
tain no  doubt  on  the  point, — to  giye  any  opinion  as  to 
what  would  haye  been  the  effect,  if  the  declaration  had 
contained  such  an  allegation.  The  utmost  that  can  be 
said,  is,  that  the  defendant,  as  administratrix,  might 
haye  been  liable  on  a  quantum  meruit  for  sendees  per- 
formed by  the  plaintiff  as  her  agent  in  relation  to  the 
sale :  but  she  clearly  could  not  be  liable  in  the  way  in 
which  she  is  sought  to  be  charged  here. 

Crowder,  J.  I  also  am  of  opinion  that  the  first 
count  cannot  be  sustained.  It  is  founded  upon  a  spe- 
cial contract  by  which  the  intestate  agreed  to  pay  the 
plaintiff  100/.  if  he  succeeded  in  his  endeavours  to  sell 
a  certain  picture.  Viewing  it  in  the  way  suggested  by 
Mr.  Willes,  and  apart  from  the  allegation  as  to  the  con- 
firmation of  the  sale  by  the  administratrix,  it  would,  I 
think,  be  impossible  to  contend  that  the  count  could  be 
sustained :  there  would  be  nothing  to  shew  any  legal 
liability  in  the  administratrix  to  perform  that  contract. 
A  reyocation  of  a  bare  authority  by  death,  is  a  very  dif- 
ferent thing  from  a  revocation  by  the  act  of  the  party. 
In  the  latter  case,  the  plaintiff  would  undoubtedly  be 
entitled  to  recover  the  reasonable  expenses  he  might  have 
incurred  in  endeavouring  to  execute  the  authority :  but, 
in  the  former,  the  failure  would  be  the  fault  of  no  one ; 
and,  whatever  might  be  the  expense  incurred,  the  plain- 
tiff oould  not  recover  it  against  the  administratrix.     But 
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^°^^'  it  is  said  that  here  was  a  confirmation  by  the  adminis- 
Cajcpahabi  tratrix.  Looking^  however,  at  the  declaration,  I  find  no 
WooDBVRs.  allegation  that  the  original  contract  was  confirmed,  but 
merely  an  allegation,  that,  in  pursuance  of  the  said 
agreement,  the  plaintiff  did,  before  and  after  the  death 
of  the  intestate,  endeavour  to  sell,  and,  after  the  death 
of  the  said  intestate,  he  did,  in  consequence  of  such 
endeavours,  succeed  in  selling  the  said  picture,  which 
sale  was  confirmed  by  the  defendant  as  administratrix 
as  aforesaid.  It  is  a  fallacy  to  infer  that  the  confirma- 
tion of  the  sale  is  a  confirmation  of  the  contract  origi- 
nally entered  into  by  the  plaintiff  with  the  intestate. 
And,  if  it  were  so,  the  confirmation  would  operate  only 
as  an  authority  to  sell,  and  give  the  plaintiff  a  right  to 
maintain  an  action  against  the  administratrix  upon  a 
quantum  meruit.  Further  it  could  have  no  effect.  The 
defendant,  therefore,  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


In  the  Matter  of  Elizabeth  Hurst. 
Nov.  26. 

The  court  dis-     JBREWER  movcd  that  an  acknowledgment  taken  at 

P^^'*^^!  Corfu,  under  the  3  &  4  W.  4,  c.  74,  might  be  received 

cat©  in  the  caae  and  filed,  without  the  usual  notarial  certificate.     The 

of  an  acknow- 
ledgment taken  affidavit  of  the  due  taking  of  the  acknowledgment  was 

the  8  &4  W.^  sworn  before  the  "  chief  magistrate."     An  affidavit  was 
c  74,--itheing  produced,  which  stated  that  there  was  no  English  notary 

Bwom  that 

there  was  no      resident  in  the  island,  and  that  the  chief  magistrate  was 
inThe  iJand!^    ^  person  duly  authorised  to  take  affidavits  there.  Brewer 

referred  to  a  case  of  In  re  Mary  Daly,  ante.  Vol.  V,  p. 
128,  where,  an  acknowledgment  having  been  taken  in  a 
remote  part  of  India,  the  court  dispensed  with  the 
notarial  certificate,  it  being  certified  by  the  officer  in 
command  of  the  district  that  the  affidavit  was  sworn 
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t 

before  a  person  properly  qualified^  and  that  there  was  no        1854. 
notary  there.  ^~ 

HUBST. 

Per  Curiam.  The  only  question  is,  whether  the  affi- 
davit is  sworn  before  a  properly  qualified  person.  We 
think  the  affidavit  of  that  fact  may  be  received ;  but  it 
must  be  attached  to  the  proceedings,  and  filed  with 

them. 

Fiat,  (a) 

(a)  See  In  re  jyarlingt  antd,      In  re  Baroness  Dunsany,  antd, 
Vol.  n,  p.  367 ;    In  re  Craw-      Vol.  VH,  p.  119. 
^ard,  ant^.    Vol.  TV,  p.  626; 


Haddan  V,   LOTT.  „      ,^ 

rtov.  16. 

1  HE  first  count  of  the  declaration  stated,  that,  before  The  first  count 
and  at  the  time  of  the  committing  of  the  grievances  tion  alleged 

that  the  plain- 
tiff was  the  first 
and  tme  inventor  of  **  improvements  in  the  manufacture  of  fire-arms,  also  of  cartridges,  of 
priminfT,  and  of  wads  or  wadding  for  fire-arms,"  and  had  petitioned  for  a  patent ;  that 
his  petition  had  heen  referred  to  the  solicitor-general;  that  the  solicitor-general  had 
required  and  allowed  the  title  of  the  said  invention  to  he  amended,  as  an  invention  for 
"  improvements  in  the  manufacture  of  cartridges  and  of  wads  or  wadding  for  fire-arms," 
and  given  a  certificate  of  allowance ;  and  that  the  defendant,  well  knowing  the  premises, 
but  maliciously  intending  to  ii^ure  the  plaintiff,  and  to  prevent  him  from  obtaining  letters- 
patent  for  his  said  invention,  falsely,  fraudulently,  maliciously,  and  wrongfully,  and  without 
any  reasonable  or  probable  cause,  represented  to  the  solicitor-general  that  he  had  an  interest 
in  opposing  a  grant  of  letters-patent  to  the  plaintiff,  and  gave  notice  that  he  had  applied  fat 
a  patent  and  obtained  provisional  protection  for  an  invention  for  "  improvements  in  cart- 
lidffes,"  and  that,  in  consequence  (Mf  the  alteration  in  the  title  of  the  plaintiff's  patent,  he 
had  reason  to  apprehend  that  such  alteration  in  the  title  might  admit  of  his  invention  being 
embraced  in  the  plaintiff's  patent ;  whereas,  in  truth,  the  alleged  invention  for  which  the 
defendant  had  obtuned  provisional  protection  was  not  his  invention,  but  a  fraudulent  imi- 
tation of  the  plaintiff's  invention,  and  the  defendant  had  no  interest  in  opposing  a  grant  of 
letters-patent  to  the  plaintiff. 

There  was  a  second  count  alleging  that  the  defendant's  knowledge  of  the  plaintiff's  in- 
vention was  derived  from  a  confidential  communication  thereof  from  the  plaintiff,  and  that 
the  defendant  was  seeking  a  patent  in  breach  of  such  confidence :  and  tl^  declaration  con- 
cluded with  a  general  allegation  of  special  damage,  that,  by  means  of  ther  premises,  the 
flolidtor-general  refused  to  allow  the  plaintiff's  application  for  letters-patent  to  proceed, 
and  the  plaintiff  was  thereby  prevented  from  obtaining  and  failed  to  obtiun  a  patent  for  his 
said  invention,  and  was  put  to  exx)en8e  in  opposing  a  grant  of  letters-patent  to  the  defend- 
ant, Ac. :— • 

Held,  that  the  special  damage  alleged  did  not  naturally  fiow  from  the  grievances  charged 
in  the  first  count,  and  that  without  it  the  count  disclosed  no  cause  of  action. 

VOL.  XV. — C.  B.  E  E 
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1854.        thereinafter  mentioned^  the  plaintiff  waa  the  first  and 
Haddan       *^^^  inventor  of  certain  new  manufactures^  to  wit,  of 
»•  "  improvements  in  the  manufacture  of  fire-arms,  also  of 

cartridges^  of  primings  and  of  wads  or  wadding  for  fire- 
arms/' and  had,  after  the  Patent-Law  Amendment  Act, 
1852, — 15  k  16  Vict.  o.  83, — had  commenoed  and  taken 
effect,  before  the  conmiitting  of  the  said  grievances,  duly 
petitioned  Her  Majesty  for  Her  royal  letters-patent  for 
the  sole  use  and  exercise  of  the  said  invention  in  and 
throughout  the  united  kingdom  of  Great  Britain  and 
Ireland,  the  Channel  Islands,  and  Isle  of  Man,  for  the 
term  of  fourteen  years,  pursuant  to  the  statutes  in  that 
case  made  and  provided,  and  had,  before  the  committing 
of  the  said  grievances,  left  at  the  ofiSce  of  the  commis- 
sioners of  patents  for  inventions  the  said  petition  and  the 
declaration  required  to  accompany  the  same,  and  a  pro- 
visional specification,  signed  by  or  on  behalf  of  the  plain- 
tiff, describing  the  nature  of  the  said  invention  accord- 
ing to  the  form  of  the  statute  in  such  case  made, — which 
application  and  provisional  specification  of  the  plaintiff 
heA  been  referred  by  the  said  commissioners  to  Her 
Majesty's  solicitor-general  for  England  for  the  time 
being,  according  to  the  said  statute;  and  the  said  soli- 
citor-general, having  required  and  allowed  the  tide  of 
the  said  invention  to  be  amended,  as  an  invention  for 
^'  improvements  in  the  manufacture  of  cartridgtes,  and  of 
wads  or  wadding  for  fire-arms,''  and  being  satisfied  that 
the  said  provisional  specification  described  the  nature  of 
the  said  invention  as  amended,  had  allowed  the  same  as 
amended,  and  had  given  a  certificate  of  his  said  allow- 
ance, which  certificate  had  been  duly  filed  in  the  office 
of  the  said  commissioners,  according  to  the  form  of  the 
statute;  and  thereupon  the  plaintiff  had  given  due 
notice  at  the  office  of  the  said  commissioners  of  his  in- 
tention of  proceeding  with  his  application  for  letters- 
patent  for  the  sidd  invention,  and  his  said  application 
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had  been  duly  advertised  by  the  said  commissioners :  1854. 
That  thereupon,  afterwards,  the  defendant,  well  know-  Bj^dj^ 
ing  the  premises^  but  contriving  and  maUciously  intend-  ^^ 
ing  to  injure  the  plaintiff,  and  to  prevent  him  from  ob- 
taining letters-patent  for  his  said  invention,  falsely,  frau- 
dulently, deceitfully,  maliciously,  wrongfully,  and  with- 
out any  reasonable  or  probable  cause,  pretended  and  re- 
presented to  the  said  solicitor-general  that  he  had  an 
interest  in  opposing  a  grant  of  letters-patent  to  the 
plaintiff  for  th^  said  invention,  and  falsely,  fraudulently, 
deceitfully,  wrongfully,  maliciously,  and  without  any 
reasonable  or  probable  cause,  wrote  and  published  to  the 
said  solicitor-general  and  others,  of  the  plaintiff,  and  of 
his  said  invention,  the  words  following,  that  is  to  say, — 
"I,  Frederick  Lott,  of  &c.  (meaning  the  defendant),  do 
hereby  give  notice  that  I  object  to  the  grant  of  letters- 
patent  to  John  Coope  Haddan,  of  &c.,  civil  engineer 
(meaning  the  plaintiff),  for  the  invention  of  improve- 
ments in  the  manufacture  of  cartridges  and  of  wads  or 
wadding  for  fire-arms  (meaning  the  said  invention),  as 
set  forth  in  his  petition  recorded  in  the  office  of  the 
commissioners  of  patents  for  inventions  on  the  26th  of 
Aprils  1853,  and  my  objections  to  the  grant  of  such 
letters-patent  are  as  follows, — that  I  (meaning  the  de- 
fendant) have  applied  for  a  patent,  and  obtained  pro- 
visional protection  for  an  invention  (meaning  an  inven- 
tion of  the  defendant)  for  improvements  in  cartridges ; 
and  the  said  John  Coope  Haddan  (meaning  the  plaintifl) 
having  also  previously  applied  for  a  patent  for  'improve- 
ments in  the  manufacture  of  fire-arms,  also  of  cartridges, 
priming,  and  of  wads  or  wadding  for  the  same  fire-arms,' 
provisional  protection  was  allowed  for  the  same,  but  the 
title  of  the  said  J.  C.  Haddan's  patent  having  been  sub- 
sequently altered  to  '  improvements  in  the  manufacture 
of  cartridges,  and  of  wads  or  wadding  for  fijre-arms,'  I 
have  reason  to  apprehend  that  such  alteration  of  the 
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1854. 


LOTT. 


Second  count. 


title  may  admit  of  my  inyention  being  embraced  in  the 
said  J.  C.  Haddan^s  patent  -/'  whereas^  in  truth  and  in 
fact  the  said  invention  for  which  the  defendant  had  ap- 
plied for  a  patent^  and  obtained  provisional  protection, 
was  not  the  invention  of  the  defendant^  nor  was  the  de- 
fendant in  any  way  an  inventor  thereof^  but  the  same 
was  the  invention  of  the  plaintiff,  and  a  part  of  the  same 
invention  for  which  the  plaintiff  had  applied  for  letters- 
patent  as  aforesaid,  and  the  plaintiff^  and  not  the  defend- 
ant, was  the  true  and  first  inventor  of  the  invention  so 
claimed  by  the  defendant  as  aforesaid,  and  the  invention 
which  the  defendant  claimed  as  his,  as  aforesaid^  had 
been  fraudulently  imitated  and  taken  by  him  from  the 
said  invention  of  the  plaintiff, — all  which  the  defendant 
then  and  always  well  knew ;  and  whereas,  in  tmth  and 
in  fact,  the  plaintiff  never  had  applied  for  a  patent  for 
''improvements  in  the  manufacture  of  fire-arms,  also  of 
cartridges,  of  priming,  and  of  wads  or  wadding  for  the 
same  fire-arms,'^  as  the  defendant  then  and  always  well 
knew;  and  whereas,  in  truth  and  in  fact,  the  defendant 
never  had  any  interest  in  opposing  a  grant  of  letters- 
patent  to  the  plaintiff  for  the  said  invention  of  the  plain- 
tiff, as  he  the  defendant  then  and  always  well  knew. 

The  second  count  stated,  that,  the  plaintiff,  being  the 
first  and  true  inventor  of  the  said  manufacture,  had,  be- 
fore the  making  of  the  promise  thereinafter  mentioned, 
petitioned  Her  Majesty  for  letters-patent  as  aforesaid, 
and  had,  before  the  making  of  the  said  promise,  left  at 
the  office  of  the  commissioners  of  patents  for  inventions 
the  said  petition,  and  the  declaration  required  to  accom- 
pany the  same,  and  the  said  provisional  specification  as 
aforesaid :  That  the  defendant  was  not  in  any  way  an 
inventor  of  any  part  of  the  said  new  manufacture  so  in- 
vented by  the  plaintiff,  nor  had  he  any  knowledge  of  the 
same,  or  of  any  part  thereof,  except  what  he  derived 
from  the  plaintiff,   as  thereinafter  mentioned, — of  all 
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which  premises  the  defendant  had  notice  before  and  at        1854. 
the  time  of  making  the  promise  thereinafter  mentioned :       haddan 
That^  afterwards,  in  consideration  that  the  plaintiff,  at  •^ 

the  request  and  with  the  consent  of  the  defendant,  con- 
fidentially informed  the  defendant  of  his  the  plaintiff's 
said  invention,  and  explained  to  him  the  same,  and  con- 
sulted him  as  to  the  manner  of  carrying  out  and  exe- 
cuting the  same,  on  the  terms  that  the  defendant  would 
not  abuse  the  confidence  of  the  plaintiff,  and  would  act 
fiEdthfully  and  honestly  towards  the  plaintiff  with  refer- 
ence to  the  said  communication,  and  would  not  claim 
any  part  of  the  said  invention  so  communicated  to  him 
as  his,  the  defendant's,  own,  unless  the  same  was  his, 
the  defendant's,  own  invention,  the  defendant  promised 
the  plaintiff  that  he  would  not  abuse  the  confidence  of 
the  plaintiff,  and  would  act  faithfully  and  honestly  to- 
wards him  with  reference  to  the  said  communication, 
and  would  not  claim  any  part  of  the  said  invention  so 
communicated  to  him  as  his,  the  defendant's,  own,  un- 
less the  same  was  his,  the  defendant's,  own  invention : 
nevertheless,  the  defendant,  after  the  making  the  said 
promise,  did  abuse  the  confidence  of  the  plaintiff,  and 
acted  unfaithfully  and  dishonestly  towards  the  plaintiff 
with    reference  to  the  said    communication,    and  did 
daim  a  part  of  the   said  invention  so  communicated 
to  him  as  aforesaid  as  his,  the  defendant's,  own,  the 
same  not  being  in   any  respect    the    defendant's  own 
invention,  in  this,  to  wit,  that,   in  breach  of  his  said 
promise,  he  did  represent  and  pretend  to  Her  Majesty 
that  he,  the  defendant,  was  the  inventor  of  a  part  of  the 
said  invention  of  the  plaintiff,  and  which  the  plaintiff  had 
so  communicated  to  the  defendant  as  aforesaid,  to  wit, 
the  invention  of  the  plaintiff  as  to  improvements  in  the 
manufacture  of  cartridges,  and  which  the  defendant  de- 
scribed as  improvements  in  cartridges,  but  which  was 
not  in  any  respect  his,  the  defendant's,  own  invention. 
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1854.  and  did  upon  such  representation  then  petition  Her  said 
Haddak  Majesty  for  letters-patent  for  the  sole  use  and  exercise 
j^  of  such  his,  the  defendant's,  pretended  inyention  by 
himself,  the  defendant,  in  and  throughout  the  united 
kingdom  of  Great  Britain  and  Ireland,  the  Channel 
Islands,  and  the  Isle  of  Man,  for  the  term  of  fourteen 
years,  and  did,  in  Airther  breach  of  his  said  promise, 
leave  at  the  office  of  the  said  commissioners  a  provisional 
specification  of  his  said  pretended  invention,  in  which  he 
described  and  claimed  as  his,  the  defendant's,  inventicm 
the  said  part  of  the  said  invention  of  the  plaintiff:  That 
the  said  application  and  provisional  specification  of  the 
plaintiflf  havingbcen  referred  by  the  said  commissianers 
to  Her  Majesty's  solicitor-general  for  England,  according 
to  the  said  statute,  and  the  said  solicitor-general  having 
required  and  allowed  the  title  of  the  plaintiff's  said 
invention  to  be  amended,  as  an  invention  for  '^improve- 
ments in  the  manufacture  of  cartridges,  and  of  wads  or 
wadding  for  fire-arms,"  and  being  satisfied  that  the  said 
provisional  specification  of  the  plaintiff  described  the 
nature  of  his  said  invention  as  amended,  allowed  the 
same  as  amended,  and  gave  a  certificate  of  his  allowance, 
which  certificate  was  duly  filed  in  the  office  of  the  said 
commissioners,  according  to  the  form  of  the  said  statute, 
and  thereupon  the  plaintiff  gave  due  notice  of  his  inten- 
tion of  proceeding  with  his  application  for  letters-patent 
for  the  said  invention,  and  his  said  application  was  duly 
advertised  by  the  said  commissioners :  That  the  defend- 
ant did  afterwards,  in  further  breach  of  his  said  promisej 
pretend  and  represent  to  the  said  commissioners,  and  to 
the  said  solicitor-genei^,  that  he  had  an  interest  in 
opposing  the  grant  of  letters-patent  to  the  plaintiff,  for 
his,  the  plaintiff's,  said  invention,  on  the  ground  and 
pretence  that  he  was  the  inventor  of  the  said  part  of 
the  plaintiff's  said  invention  which  had  been  so  commu- 
nicated to  the  defendant  as  aforesaid,  and  for  which  he 
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had  applied  for  letters-patent  as  aforesaid,  and  did,  in  1854. 
farther  breach  of  his  said  promise,  oppose  before  the  haddan 
said  commissioiiers,  and  before  the  said  solicitor-general,         ^  ^' 

LOTT. 

the  grant  of  letters-^patent  to  the  plaintiff  for  his,  the 
jdaintiff 's,  said  invention,  on  the  ground  and  pretence 
aforesaid. 

"  By  means  of  which  several  premises  respectively  in  General  aliega- 
this  decburation  aforesaid,  the  said  solicitor-general  re-  *^  ^  *^' 
fused  to  allow  the  plaintiff's  application  for  letters-patent 
to  proceed,  and  the  plaintiff  was  thereby  prevented  from 
obtaining,  and  failed  to  obtain,  letters-patent  for  his  said 
invention,  and  divers  expenses  which  he  incurred  in 
Inlying  for  such  letters-patent  have  become  and  are 
useless  to  him,  and  he  lost  divers  profits  he  might  and 
otherwise  would  have  derived  from  the  said  letters-patent 
for  his  said  invention  and  the  said  part  thereof  claimed 
by  the  defendant  as  aforesaid,  and  he  was  also  put  to 
^Lpense  in  opposing  the  grant  of  letters-patent  to  the 
defendant  for  the  said  invention,  in  which  opposition  he 
succeeded :  and  the  plaintiff  was  and  is  by  means  of  the 
p^mises  Otherwise  Ljured :  And  the  plaintiff  daims 
lOOOi.'' 

The  defendant  pleaded  to  the  first  count, — first,  not  Pleas  to  the 
guilty, — secondly,  to  the  supposed  grievances  in  the  first 
count  mentioned,  so  far  as  the  same  related  to  the  de- 
fendant's having,  as  in  the  first  count  alleged,  pretended 
and  represented  to  the  solicitor-general  that  he,  the 
defendant,  had  an  interest  in  opposing  a  grant  of 
letters-patent  to  the  plaintiff  for  the  said  invention, 
that,  after  the  passing  of  the  Patent  Law  Amendment 
Act,  1852,  and  before  the  time  of  the  committing 
of  the  said  supposed  grievances  in  the  first  count  men- 
tioned, the  defendant  had  applied  by  petition  to  Her 
said  Majesty  for  the  grant  unto  him,  the  defendant,  of 
letters-patent  for  an  invention  of,  to  wit,  "  improvements 
in  cartridges,^'  and  had  caused  the  said  petition  for  the 


418  IN    THE    COMMON    PLEAfl^ 

1854.        grant  of  such  letters-patent,  together  with  the  dedara* 
jijj^jy^       tion  of  the  defendant  required  to  accompany  the  same, 
^*  and  a  provisional  specification  signed  by  or  on  behalf  of 

the  defendant^  and  describing  the  nature  of  the  said  in- 
vention^ to  be  left  at  the  ofi^e  oi  the  commissioneni  of 
patents :  that  the  said  application  and  provisional  spe- 
cification were  thereupon  duly  referred  to  Her  said  Ma- 
jesty's said  solicitor-general,  who  allowed  such  provi- 
sional specification,  and  gave  a  certificate  of  his  allow- 
ance thereof,  which  was  duly  filed  in  the  office  of  the 
said  commissioners,  and  thereupon  the  said  invention 
became  provisionally  protected,  and  the  defendant  be- 
came and  was  entitled  unto  the  provisional  protection  of 
the  said  invention,  according  to  the  said  statute :  thai, 
afterwards,  and  during  the  continuance  ci  the  said  pro- 
visional protection,  and  after  sudi  alteration  in  the  said 
title  of  the  said  supposed  invention  of  the  plaintiff  as  in 
the  first  count  mentioned,  he,  the  defendant,  apprehend- 
ing that  such  last-mentioned  title  might  admit  of  the 
defendant's  said  invention  for  which  he  had  so  applied 
for  letters-patent  as  aforesaid,  being  embraced  in  the 
letters-patent  for  which  the  plaintiff  had  applied,  as  in 
the  said  first  count  mentioned,  did  afterwards,  and  dur- 
ing the  continuance  of  the  said  provisional  protection, 
cause  to  be  left  at  the  place,  to  wit,  the  office  of  the  said 
commissioners,  and  within  the  time,  and  in  the  manner^ 
described  by  the  regulations  made  by  the  said  commis- 
sioners in  that  behalf,  particulars  in  writing  of  his,  the 
defendant's,  objections  to  the  said  application  of  the 
plaintiff,  and  afterwards,  and  during  the  continuance  of 
the  said  provisional  protection  to  which  the  defendant 
became  so  entitled  as  aforesaid,  and  before  the  com- 
mitting of  the  said  supposed  grievances,  the  said  provi- 
sional specification  of  the  plaintiff,  and  the  defendant's 
said  particulars  of  objections  to  the  said  application  of 
the  plaintiff^  were  duly  referred  to  the  said  solicitor- 
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general,  and  afterwards,  during  the  continuance  of  tlie        1854. 
said  provisional  protection,  the  matters  of  the  saidappli-       ua^dj^ 
cation  of  the  plaintiff,  and  the  defendant's  said  objections  '. 

LOTT. 

and  opposition  to  the  same,  came  on  to  be  heard,  and 
were  heard  by  and  before  the  said  solicitor-general, 
whereupon  he,  the  defendant,  did  then  represent  and 
state  to  the  said  solicitor-general,  that  he,  the  defendant, 
had  an  interest  in  opposing  the  said  application  of 
the  plaintiff,  to  wit,  for  a  grant  of  letters-patent  to  the 
plaintiff  as  in  the  declaration  mentioned,  as  it  was  law- 
fill  for  him,  the  defendant,  to  do,  for  the  cause  aforesaid. 

The  defendant  also  demurred  to  the  first  count,  on  Demmrer  to 
the  ground  that  it  did  not  shew  any  cause  of  action.  ^^ 

Joinder. 

To  the  second  plea,  the  plaintiff  replied  that  the  in-  Replication  to 
vention  for  which  the  defendant  had  applied  by  petition  ^'^■®*^°  P*^ 
to  Her  said  Majesty  as  in  the  said  second  plea  men* 
tioned,  was  a  part  of  the  plaintiff's  said  invention  as  in 
the  said  first  count  mentioned ;  and  that  the  defendant 
was  not  in  any  sense  the  true  {(nd  first  inventor  thereof, 
but  had  derived  his  knowledge  thereof  from  the  plaintiff, 
after  he,  the  plaintiff,  had  applied  for  letters-patent  as 
in  the  said  first  count  mentioned,  as  he,  the  defendant, 
before  and  when  he  applied  for  such  letters-patent,  and 
during  and  at  all  and  every  of  the  times  of  the  several 
transactions  and  matters  in  the  said  second  plea  men- 
tioned well  knew ;  and  that  the  defendant  did  not  apply 
for  such  grant  of  letters-patent  to  him,  the  defendant, 
as  in  the  said  second  plea  mentioned,  until  aftier  the 
plaintiff  had  applied  for  letters-patent  as  in  the  said  first 
count  mentioned;  and  that  the  defendant's  said  ap- 
plication for  letters-patent,  and  his  several  proceed- 
ings in  the  second  plea  mentioned,  were  respectively 
made  and  taken  by  him  in  fraud  of  the  plaintiff,  and  for 
the  purpose  of  depriving  him,  the  plaintiff,  of  that  which 
was,  and  which  the  defendant  knew  to  be,  a  part  of  his 
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Bcjobider  and 
damorrer. 


said  invention,  and  of  which  the  plaintiff,  and  the  plain- 
tiff alone,  was  the  tme  and  first  inventor,  as  the  defend- 
ant before  and  at  the  said  several  times  in  the  second 
plea  mentioned  well  knew. 

The  defendant  took  issue  on  the  above  replication,  and 
also  demnrred  thereto  on  the  ground  that  it  waa  no 
answer  to  the  second  plea.     Joinder  in  demurrer. 


Hindmarch,  in  support  of  the  demurrer.  («)'  The 
first  count  discloses  no  cause  of  action.  The  defendant 
had  an  interest  in  opposing  the  plaintiff's  invention. 
The  malicious  assertion  of  a  legal  right  affords  no  ground 
of  action.  [Jerms,  C.  J.  The  count  allies  that  the 
plaintiff  obtained  provisional  protection  for  his  invention 
by  means  of  falsehood.]  If  so,  it  may  be  a  slander  of 
the  plaintiff's  title ;  and,  if  so,  the  first  count  is  bad,  for 
not  setting  out  the  words  :  Gutsole  v.  Mathers,  1  M.  ft 
W.  495 ;  Solomon  v.  Lawson,  8  Q.  B.  823.  No  action 
lies  for  words  spoken  in  the  course  of  a  judicial  inquiry : 
Astley  V.  Younge,  2  Burr.  807.  The  words  that  are  set 
out  are  clearly  not  actionable  in  themselves  without  spe- 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendant,  were, — 

'*  That  the  aHegations  in  the 
first  count  respecting;  the  de- 
fendant's representing  that  he 
had  an  interest  in  opposing  a 
grant  of  letters-patent  to  the 
plaintiff,  do  not  shew  any  cause 
of  action  against  the  defendant : 
That  the  first  count  does  not 
show  that  the  plaintiff  was  de- 
ceived by  such  representation, 
and  the  plaintiff  cannot  recover 
upon  such  representation  as 
being  a  slander  of  his  title,  be- 
cause the  words  are  not  set  out : 
That  the  words  set  out  in  the 


first  count  are  not  slanderous^ 
either  as  to  the  plaintiff  or  his 
alleged  invention:  That  the 
first  count  cannot  be  supported, 
because  the  alleged  representa^ 
tion  and  words  which  the  de- 
fendant is  alleged  to  have  made 
and  written,  were  made  and 
written  in  and  with  reference 
to  an  official  inquiry  before  the 
commissioners  of  patents  and 
the  solicitor-generaL 

''  That  the  replication  to  the 
second  plea  does  not  support 
the  declaration,  and  does  not 
answer,  or  sufficiently  answer, 
the  second  plea." 
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cial  damage ;  and  none  is  allied  :  Kelly  v.  Partington, 
5  B.  &  Ad.  645.  [Jervis,  C.  J.  No  doubt^  in  slander 
of  title^  a  mere  all^ation  of  falsehood  is  not  enough. 
It  is  the  special  damage  that  gives  the  right  of  action. 
The  question  is^  whether  the  defendant  having  surrep- 
titiously obtained  a  knowledge  of  the  invention  from  the 
plaintiff^  is  not  responsible  for  having  maliciously  repre- 
sented to  the  solicitor-general  that  he  was  the  true  and 
first  inventor^  and  so  prevented  the  plaintiff  from  obtain- 
ing the  alteration  in  the  title  which  would  make  his  patent 
available?]  That  is  not  the  charge  contained  in  this 
declaration.  In  Ashley  v.  Harrison,  1  Esp.  N.  P.  C. 
194  (256)^  it  was  held^  that  the  proprietor  of  a  place  of 
pubUc  amusement  cannot  maintain  an  action  against  a 
man  for  a  libel  on  one  of  his  performers^  by  reason  whereof 
she  was  deterred  from  performing  on  the  stage^ — the 
damage  being  too  remote. 


1854. 


Haddah 

LOTT. 


J.  Brown,  contrk.   [a)     If  this  were   an   action  for 


(a)  The  points  marked  for 
argrtunent  on  the  part  of  the 
plaintiff,  were, — 

"  That  the  first  coimt  shews 
a  canBe  of  action :  that  it  shews 
that  the  defendant  made  a 
deceitful  representation  to  the 
solicitor-general,  whereby  he 
deceived  him,  to  the  injury  of 
the  plaintiff,  which  is  a  cause 
of  action:  that  it  shews  that 
the  defendant  maliciously,  and 
without  probable  cause,  op- 
posed the  plaintiff's  letters- 
patent,  and  set  up  an  opposing 
claim,  to  the  plaintiffs  damage, 
which  is  a  cause  of  action :  that 
it  shews  that  the  defendant 
acted  in  fraud  of  the  Patent 
Law  Amendment  Act,  1852,  to 


the  damage  of  the  plaintiff, 
which  is  a  cause  of  action :  that 
it  shews  a  cause  of  action  for 
slander  of  title,  followed  by 
special  damage :  that  the  words 
by  which  the  plaintiffs  title 
was  slandered,  were  set  out : 
that  the  words  set  out  are 
slanderous,  having  been  pub- 
lished falsely  and  maliciously, 
andfoUowed  by  special  damage : 
that  words  published  in,  and 
with  reference  to,  an  official  in- 
quiry, being  published  fiilsely 
and  maliciously,  are  actionable : 
that  the  words  are  alleged  to 
have  been  published  to  the 
solicitor-general  and  others, 
and  that  it  does  not  appear  in 
the  first  count  that  they  were 
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slander  of  title^  the  words^  no  doubt^  must  be  set  ont. 
This,  however,  is  not  a  case  of  that  sort.  The  distinc- 
tion is  expressly  pointed  out  by  Lord  Abinger  in  giving 
the  judgment  of  the  court  in  Gutsale  ▼.  Mathers,  1  M. 
&  W.  495,  503.  ''  There  may,''  he  says,  "  be  a  class  of 
cases  where  words  are  mixed  up  with  the  charge^  to 
which  this  rule  could  not  apply,  as,  in  the  ordinary  case 
of  an  action  for  deceit  by  reason  of  a  false  representation 
of  character,  or  where  an  action  is  founded  on  a  deoeit- 
tvl  representation  to  induce  a  party  to  advance  his 
money :  that  is  not  properly  an  action  for  words.  So^ 
also,  where  a  man  defeats  the  object  of  another  by 
claiming  goods  that  do  not  belong  to  him,  and  does  that 
falsely  and  maliciously :  in  such  a  case,  it  must  be  al- 
leged that  he  did  claim  them  as  his  own,  and  thereby 
defeated  the  plaintiff's  object  in  respect  of  them;  but 
the  mere  form  of  the  words  is  .not  sufficient.  Here,  the 
complaint  is  for  the  act  done."  [Williams,  J.  In 
Sheppard  v.  Wakeman,  1  Lev.  58,  1  Sid.  79,  which 
was  an  action  against  a  man  for  falsely  and  maliciausfy^ 
with  intent  to  hinder  a  marriage  between  the  plaintiff 
and  a  third  person,  writing  to  the  intended  husband^ — 


published  in  or  with  reference 
to  an  official  inqniry,  or  solely 
in  or  ynih.  reference  to  an  official 
inquiry,  but  it  may  be  proved 
that  they  were  published  on 
other  occasions. 

''That  the  second  plea  is 
bad»  and  no  answer  to  the  part 
of  the  first  count  to  which  it  is 
pleaded :  that  it  neither  denies 
nor  excuses,  nor  justifies  the 
iklsefaood,  the  fraud,  the  de- 
ceitfulness,  nor  the  malice  of 
the  defendant's  pretence  and 
representation  as  to  his  interest 
in  opposing  the  grant  of  the 
plaintiflTs    letters-patent,    nor 


does  it  shew  any  probable  cause 
for  his  so  doing :  that  it  does 
not  shew  that  the  invention  for 
which  he  had  appliedfor  letters- 
patent  was  his  invention,  or 
one  for  which  he  had  any  xig^t 
or  pretence  of  right  to  such 
letters. 

"  That  the  replication  to  tk^ 
second  plea  is  a  sufficient  an- 
swer to  it,  inasmuch  as  it  shews 
that  the  defendant's  apphcatioa. 
for  lett-ers-patent  was  fraudu* 
lent  and  improper,  and  one 
which  he  had  no  right  to 
mske." 
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"You  ought  not  to  marry  her,  for,  before  God  she  is  my        1854. 
wife;  and  therefore  if  you  do,  you  will  live  in  adul-       z 
tery  with  her,  and  your  children  will  be  bastards,^' — it  v. 

was  argued  on  behalf  of  the  defendant,  as  it  has  been 
contended  here,  that  it  was  a  mere  slander  of  title :  but 
the  court  held,  that  the  gist  of  the  action  was  the  malice 
and  the  special  damage.]  In  Gerard  v.  Dickenson, 
4  Co.  Eep.  18.  a., — which  was  cited  in  Sheppard  v. 
Wakeman, — in  an  action  for  slander  of  title,  the  plaintiff 
declared  that  he  was  in  treaty  with  J.  S.  for  a  lease  of 
the  manor  of  A.  at  so  much  rent,  and  that  the  defen- 
dant, knowing  of  the  treaty,  published  these  words, — "  I 
haye  a  lease  of  the  manor  of  A.  for  ninety-mne  years  » 
and  published  a  lease  for  ninety  years  supposed  to  be 
made  by  one  seised  of  the  same  manor  before  the  plain- 
tiff's purchase  thereof,  to  E.  D.  her  late  husband,  and 
offered  to  sell  it :  whereas,  in  truth,  the  defendant  knew 
it  to  be  forged ;  by  reason  whereof  the  said  J.  S.  did  not 
proceed  in  the  treaty  for  the  lease.  The  defendant  by 
her  plea  traversed  that  she  knew  the  lease  to  be  a  for- 
gery. And,  upon  demurrer,  it  was  held,  that  the  action 
lay,  because  it  was  alleged  that  the  defendant  knew  of 
the  treaty  for  a  lease  to  J.  S.,  and  that  the  lease  which 
she  published  as  a  good  lease  was  a  counterfeit  one,  by 
vrhich  the  treaty  was  broken  off.  Green  v.  Button,  2 
C.  M.  &  R.  707,  confirms  Gerard  v.  Dickenson.  Parke, 
B.,  there  says :  ''  This  is  in  substance  an  action  on  the 
case  fiDr  a  false  and  malicious  representation ;  and  there 
is  no  doubt,  on  the  authority  of  Gerard  v.  Dickenson, 
"which  has  been  cited,  and  also  of  Lovett  v.  Welter,  1 
Boll.  Bep.  809,  that  the  action  is  maintainable,  though 
the  defendant  makes  a  claim  of  right,  if  it  be  made  ma- 
liciously and  without  reasonable  or  probable  cause,  and 
the  special  damage  accrues  firom  the  claim  so  made.''  In 
that  case  the  words  were  not  set  out.  Bartey  v.  Waif  or  d, 
9  Q.  B.  197,  has  a  curious  analogy  to  the  present  case. 
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1854.        There^  a  declaration  in  case  stated^  that  the  plaintiff  was 
u^nri^yt       a  printer  of  silk  goods^  and  had  delivered  to  the  defend- 
-  '-  ant  a  lot  of  goods,  in  which  were  woven  fabrics  of  silk 

'^-  priated  by  the  plaintiff  with  a  design  for  the  ornament- 
ing  of  them  which  had  been  published  by  the  plaintiff  to 
the  defendant  and  others ;  and  the  plaintiff  was  about  to 
print  other  fabrics  of  silk  with  the  same  design,  and  to 
publish  the  same  in  the  way  of  his  trade,  for  gain,— of  all 
which  the  defendant  bad  notice  :  but  the  defendant,  con- 
triving to  deceive,  injure,  and  defraud  the  plaintiff,  and  to 
•induce  him  to  desist  from  printing  more  with  the  design, 
and  to  deprive  him  of  the  gains  he  would  have  made, 
and  to  cheat  him  of  the  benefit  of  the  design,  and  to  acquire 
tJie  same  for  the  sole  benefit  of  the  defendant,  and  to  put 
the  plaintiff  to  expense,  falsely,  fraudulently,  and  deceit- 
fully represented  to  the  plaintiff,  that,  in  the  lot,  there 
was  a  copy  of  a  r^stered  pattern  (a),  and  that,  the 
parties  having  asked  the  defendant  for  the  printer,  the 
defendant  was  obliged  to  give  the  plaintiff's  name,  and 
the  parties  intended  to  proceed  against  the  plaintiff  by 
injunction  and  order  through  the  court  of  Chancery 
(thereby  meaning  that  the  design  was  a  copy  of  a  design 
which  had  been  registered,  and  the  copyright  in  which 
was  subsisting,  according  to  the  statute  respecting  copy- 
right of  designs,  and  that  the  parties  interested  in  the 
design  had  asked  the  defendant  who  was  the  printer,  and 
the  defendant  had  been  obliged  to  give  the  plaintifPs 
name  as  printer,  and  the  parties  intended  to  proceed 
agjunat  the  plaintiff,  to  prevent  him  from  pirating  the 
design,  by  injunction  and  order  through  the  court  of 
Chancery) ;  whereas,  in  truth,  no  such  design,  or  design 
resembling  it,  had  been  registered  according  to  the  statute 
aforesaid ;  and  there  were  no  parties  interested  in  the 
design;  nor  had  any  parties  asked  the  defendant  for 

(a)  See  the  6  &  GVict.  c.  100,  and  6  &  7  Vict.  c.  66. 
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the  printer;  nor  had  the  defendant  given  them  the  1854. 
plaintiff's  name ;  nor  did  any  parties  intend  to  proceed  I~ 
against  the  plaintiff  by  injunction,  &c. ;  as  the  defend-  ^  9, 
ant  at  the  time  of  making  the  representation  knew :  by 
means  of  which  representation^  the  plaintiff^  believing  it 
to  be  true,  was  induced  to  travel  a  long  distance  for  the 
purpose  of  inquiring  into  the  matters  represented^  and 
satisfying  the  supposed  parties,  as  it  was  reasonable  for 
him  to  do  under  the  circumstances,  and  was  induced  to 
abstain  from  further  printing  with  the  design,  which  he 
had  orders  to  do,  and  from  selling  handkerchiefs  printed 
with  the  design ;  and  the  defendant,  by  means  of  the 
premises,  enjoyed  the  benefit  of  the  design,  to  the  ex- 
clusion of  the  plaintiff,  and  printed  with  the  design,  and  ' 
sold  for  his  profit,  silk  handkerchiefs,  and  took  the  pro- 
fits, without  the  competition  of  the  plaintiff,  and  to  his 
exclusion.  And  it  was  held,  on  general  demurrer,  that 
the  declaration  shewed  a  cause  of  action, — it  appearing 
that  the  defendant  had  knowingly  uttered  a  falsehood 
with  the  design  to  deprive  the  plaintiff  of  a  benefit,  or 
to  acquire  it  to  himself,  and  the  damage  naturally  flow- 
ing from  the  plaintiff^s  belief.  It  was  objected  in  that  case 
that  the  words  of  the  representation  were  not  set  out;  but 
the  objection  was  not  allowed.  Whether  the  represen- 
tation be  made  to  the  plaintiff  or  to  a  third  party,  is 
immaterial,  if  it  is  false  to  the  knowledge  of  the  defend- 
ant, and  made  for  the  purpose  of  injury  to  the  plaintiff 
or  gain  to  himself,  and  the  damage  naturally  flows  from 
it.  It  is  said  that  the  action  will  not  lie,  because  the 
alleged  misrepresentation  occurred  in  a  judicial  proceed- 
ing. That  only  aggravates  the  damage  the  plaintiff  has 
sustained :  there  is  no  appeal  against  the  decision  of 
the  solicitor-general  in  withholding  a  patent.  [Jervis, 
C.  J.  There  is  nothing  in  that  case  to  give  the  Lord 
Chancellor  jurisdiction.]  The  proceeding  before  the 
solicitor-general  wants  several  of  the  ingredients  of 
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1854.        a  judicial  proceeding:   there  is  no  public  hearing,  no 
Z  power  to  compel  the  attendance  of  witnesses.    [  WUttamSj 

V.  J.  The  diflSculty  I  feel  is  this.     If  your  ailment  be  well 

founded,  that  this  case  falls  within  the  general  rule  ap- 
plicable to  damage  arising  from  a  false  and  malicious 
representation,  how  is  the  special  damage  here  aUeged 
the  necessary  consequence  of  the  thing  complained  of?] 
The  plaintiff^s  complaint  is,  that,  he  having  taken  the 
necessary  preliminary  steps  to  obtain  a  patent  with  an 
amended  title,  the  defendant  comes  before  the  solicitor- 
general,  and  fraudulently  and  maliciously  represents  to 
him  that  the  title  of  the  plaintiff  ^s  patent  as  amended 
may  include  an  invention  for  which  he  has  obtained  pro- 
visional protection,  in  consequence  of  which  the  solicitor- 
general  refuses  to  grant  a  fiat  for  a  patent  to  the  plain- 
tiff. [Williams,  J.  The  defendant  avails  himself  of  a 
clause  in  the  Patent-Law  Amendment  Act,  15  &  16  Vict, 
c  83,  s.  12,  which  enables  any  person  having  an  interest 
in  opposing  the  grant  of  letters-patent  for  an  invention 
to  state  their  objections :  and  the  solicitor-general  in 
consequence  withholds  his  fiat.]  We  complain  that  it  is 
done  maliciously.  [Crowder,  J.  In  order  to  sustain 
the  first  count,  you  must  shew  that  the  special  damage 
is  made  out.]  If  the  special  damage  alleged  may  have 
resulted  from  the  act  complained  of,  it  is  a  question  for 
the  jury.  It  is  not  usual  to  repeat  the  special  damage 
at  the  end  of  each  count.  An  instance  of  an  action  of 
this  mixed  character  is  to  be  found  in  Newman  v.  Zach- 
ary,  Aleyn,  3.  The  plaintiff  declared  that  the  defendant 
was  his  shepherd,  and  that  two  of  his  sheep  did  estray, 
one  of  which  being  found  again,  the  defendant  affirmed 
to  be  the  plaintiff's,  whereupon  the  plaintiff  paid  for  the 
feeding  of  it,  and  caused  it  to  be  shorn  and  marked 
with  his  own  mark ;  and  yet  afterwards  the  defendant 
'^malitiose  machinans''  to  disgrace  the  plaintiff,  and 
knowing  the  said  sheep  to  be  the  plaintiff's,  fako  et 
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fraudulenter  aflJrmavit  to  the  bailiff  of  the  manor  that  1854. 
had  waifs  and  strays  belonging  to  it,  that  this  sheep  was  uaddas 
an  estray ;  whereupon  the  bailiff  seized  it, — to  his  da-  «'• 

mage,  &c.  And  after  verdict  for  the  plaintiff,  it  was 
moved  "  that  there  was  no  cause  of  action ;  for,  there  is 
no  breach  of  trust  in  the  defendant  as  shepherd,  and  his 
words  cannot  endamage  the  plaintiff,  for,  he  shall  have 
his  remedy  against  the  bailiff  of  the  manor  that  seized 
the  sheep  wrongfully.^'  But  it  was  adjudged  that  the 
action  would  lie,  ''because  the  defendant  by  his  false 
practice  hath  created  a  trouble,  disgrace,  and  damage  to 
the  plaintiff;  and,  though  the  plaintiff  have  cause  of 
action  against  the  bailiff,  yet  this  wiU  not  take  off  his 
action  against  the  defendant  in  respect  of  the  trouble 
and  chaise  that  he  must  undergo  in  the  recovery  against 
the  bailiff :''  and  Hales,  J.,  said,  that,  ''  if  one  slander 
my  title,  whereby  I  am  wrongfully  disturbed  in  my 
possession,  though  I  have  remedy  against  the  trespasser, 
I  shall  have  an  action  against  him  that  caused  the  dis- 
turbance.^'  [Jervis,  C.  J.  If  this  were  a  case  of  a 
purely  judicial  proceeding,  would  it  not  be  necessary  to 
allege  that  the  proceeding  terminated  in  favour  of  the 
party  complaining?]  No  doubt  it  would.  See  the  notes 
to  Vicars  v.  FFilcocks,  8  East,  1,  in  2  Smith's  Leading 
Cases,  302—305.  Here  the  declaration  avers  that  the 
defendant's  alleged  invention  is  in  fact  the  same  inven- 
tion as  the  plaintiff's,  and  that  the  defendant  stole  it 
fipom  the  plaintiff.  In  Chapman  v.  Pickersgill,  2  Wils. 
145,  which  was  an  action  on  the  case  for  falsely  and 
maliciously  suing  out  a  commission  of  bankruptcy 
which  was  afterwards  superseded,  the  Lord  Chief  Jus- 
tice De  Grey  says :  ''  Upon  the  arguing  of  this  case, 
the  first  objection  was,  that  this  action  will  not  lie, 
there  being  a  remedy  given  by  statute  {a) ;  that  a  pro- 

(a)  5  G.  2,  c.  30. 
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1854.        ceeding  on  a  commissioii  of  bankraptcy  was  a  prooeed- 
Ha^dak    ^  ^  ^  nature  of  a  civil  suit ;  and  that  no  action  of  this 
^'  sort  was  ever  brought.     But  we  are  all  oi  opinion  that 

this  action  is  maintainable.  The  general  grounds  of 
this  action  are^  that  the  commission  was  falsely  and 
maliciously  sued  out,  that  the  plaintiff  has  been  greatly 
damaged  thereby,  scandalized  upon  record,  and  pat  to 
great  charges  in  obtaining  a  supersedeas  to  the  OMn- 
mission.  Here  is  falsehood  and  malice  in  the  defendant, 
and  great  wrong  and  damage  done  to  the  plaintiff 
thereby.  Now,  wherever  there  is  an  injury  done  to  a 
man's  property  by  sl  false  and  malicious  prosecution,  it  is 
most  reasonable  he  should  have  an  action  to  rqtair  him- 
self. See  Roberts  v.  SaviU,  5  Mod.  407,  1  Salk.  18^  8 
Salk.  16,  Carth.  416,  1  Lord  Raym.  874,  12  Mod.  210 ; 
Jones  V.  Qivynn,  10  Mod.  214.  I  take  these  to  be  two 
leading  cases,  and  it  is  dangerous  to  alter  the  law.  See 
also  Robins  v.  Robins,  12  Mod.  273 ;  Bulwer^s  Case,  7 
Co.  Bep.  1 ;  Boll.  Abr.  Action  sur  Case  (H) ;  Hocking 
V.  Matthew,  I  Yentr.  86, 1  Sid.  463.  But  it  is  said  this 
action  was  never  brought :  and  so  it  was  said  in  Ashby  ▼. 
White,  2  Lord  Baym.  938, 1  Salk.  19,  3  Salk.  17,  Holt, 
524,  6  Mod.  45,  1  Smith's  Leading  Cases,  105.  I  wish 
never  to  hear  this  objection  again.  This  action  is  for  a 
tort:  torts  are  infinitely  various,  not  limited  or  confined, 
for,  there  is  nothing  in  nature  but  may  be  an  instra- 
ment  of  mischief;  and  this  of  suing  out  a  comnussion  of 
bankruptcy  falsely  and  maliciously,  is  of  the  most  in- 
jurious consequence  in  a  trading  country.'^  So,  nothing 
can  be  more  mischievous  than  falsely  and  malidoualy  to 
intercept  from  a  man  the  just  reward  due  for  a  valuable 
invention. 

Hindmarch,  in  reply,  referred  to  the  Patent  Law 
Amendment  Act,  15  &  16  Vict.  c.  83,  ss.  7,  12,  13,  14, 
and  15  ;  and  submitted  that  the  first  count  was  entirely 
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framed  on  a  false  representation;    and  that  the  special  1864. 

damage  allied  at  the  end  of  the  declaration  waa  not  haddak 
such  as  naturally  flowed  from  the  grievances  complained  <'• 

of  in  the  first  count,  and  could  not,  if  it  did,  be  prayed  "^^ 
in  aid  to  shew  a  cause  of  action  therein. 


Jervis^  C.  J.  I  think  it  would  be  better  to  put  the 
case  on  the  record  as  it  really  exists.  I  do  not  think 
the  special  damage  alleged  at  the  end  of  the  declaration 
flows  naturally  from  the  allegations  in  the  first  count. 

Broum.    It  certainly  is  a  very  vague  way  of  alleging  it. 

Crowder,  J.     It  is  not  alleged  at  all. 

Brown  prayed  leave  to  amend. 

Rule  accordingly,  (a) 

(a)  The  declaration  was  afterwards  amended,  and  the  action 
compromised. 
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Wilkinson  v.  Kirbt. 

In  trespass  for  -^^  ^^^  ^^^  coiint  of  the   declaration  the  plaintiff 

STd^f**^*^  claimed  " for  money  payable  by  the  defendant  to  the 

pleaded,—  plaintiff  for  the  defendant's  use  by  the  plaintiff's  per- 

sessed)—  mission  of  messuages  and  lands  of  the  plaintiff/' 
b^^tile*^*^        The  second  count  chained  that  the  defendant  broke 

sererai  times  and  entered  a  certain  house  of  the  plaintiff  called  and 

was  seised  in  known  as  No.  36^  Somerset  Street,  Portman  Square, 

^thof'De-*^*  and  continued  therein,  and  detained  the  same  fipom  the 

cember,  1846,  plaintiff,  for  a  long  space  of  time,  whereby  the  plaintiff 

premises  to  B.  was  during  all  such  time  deprived  of  the  use  and  enjoy- 

^"^T  «»ent  thereof,  and  was  put  to  great  expense  in  recovering 

entered  by  the  possession  of  the  said  house,  and  otherwise :  and  the 

virtue  of  that         ,   .      ./«    ,   . 

demise,  and,  on   plaintiff  claimed  150/. 

January,  1847,        ''^^  defendant  pleaded, — thirdly,  that  the  said  house 

demised  to  the 

defendant  for 

one  year  from  the  25th  of  March  then  next,  and  so  from  year  to  year,  &c,  and  that  the 

defendant  entered  by  virtue  of  the  last-mentioned  demise. 

Replication  (by  way  of  estoppel),  as  to  so  much  of  the  pleas  as  related  to  the  trespasses 
complained  of  in  the  count  since  the  26th  of  October,  1853, — that  the  plaintiff  on  that 
day  sued  out  a  writ  of  qjectment  for  the  recovery  of  the  premises  in  question  (setting  out 
the  writ) ;  that  Emily  Kirby  in  the  said  writ  mentioned  was  the  defendant  in  this  action, 
and  was  at  the  time  of  the  issuing  of  the  said  writ  the  tenant  in  possession  of  the  premises 
in  question ;  that  the  premises  in  the  said  writ  and  in  this  action  wore  the  same,  and  that 
the  pluntiff  in  the  said  writ  named  was  the  now  plaintiff;  that  no  appearance  was  entered 
or  defence  made  to  the  said  writ ;  that,  after  the  issuing  of  the  said  writ,  and  whilst  the 
ejectment  was  pending,  and  in  pursuance  of  the  act  of  parliament  in  that  behalf,  the 
pluntiff,  by  the  oonaderation  and  judgment  of  the  court  obtained  possession  of  the  said 
premises,  &c  ;  that  the  said  judgment  was  still  in  force ;  and  that,  afterwards,  and  before 
the  commenosment  of  this  suit,  and  by  virtue  of  the  said  judgment,  the  plaintiff  entered 
into  and  upon  the  possession  of  the  premises, — wherefore  the  plaintiff  prayed  judgment  if 
the  defendant  ought  to  be  admitted,  against  the  said  recovery,  record,  and  prooeecungs,  to 
plead  the  said  pleas,  or  cither  of  them,  as  to  the  trespasses  in  the  count  complained  of  aince 
the  said  26th  of  October,  1853  :— 

Held,  on  dumurror,  a  good  repUcation  by  way  of  estoppel  to  both  pleas ;  that  it  was  not 
necessary  to  aver  notice  to  the  defendant  of  the  proceedings  in  the  ejectment,  or  the  issuing 
or  execution  of  a  writ  of  possession. 

Held  also,  that  if  it  were  necessary,  the  replication  contained  a  suffidcnt  averment  of 
entnr  by  the  pluntiff. 

Held  also,  that  the  plaintiff's  title  by  estoppel  related  back  to  the  date  of  the  writ  of 
ejectment,  and  would  be  presumed  to  continue  until  shewn  by  rejoinder  to  have  been 
determined. 
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in  the  last  count  mentioned^  was  not^  at  the  said  several        1854. 
times  when  &c.,   or  any  of  them^   the  house  of  the     wilkikson 
plaintiff^  in  manner  and  form  as  the  plaintiff  had  in  the  «• 

said  last  count  alleged. 

Fourthly^  that^  before  the  said  several  times  when  &c. 
in  the  last  count  mentioned^  one  George  Wilkinson  was 
seised  in  his  demesne  as  of  fee  of  the  said  house  in  the 
last  count  mentioned,  and,  being  so  thereof  seised,  after- 
wards and  before  the  said  several  times  when  &c.  in  the 
said  last  count  mentioned,  and  each  of  them,  to  wit,  on 
the  27th  of  October,  1846,  by  a  certain  indenture  then 
made  between  the  said  Greorge  Wilkinson  of  the  one 
part,  and  Hester  Phelps  Thomas  of  the  other  part, — 
which  said  indenture  was  sealed  with  the  seal  of  the  said 
George  Wilkinson,  and  with  the  seal  of  the  said  Hester 
Phelps  Thomas, — the  said  George  Wilkinson  did  demise 
and  lease  unto  the  said  Hester  Phelps  Thomas  the  said 
house  in  the  said  last  count  mentioned,  from  the  29th  of 
September  then  last  past,  for  the  full  end  and  term  of 
twenty-one  years  thence  next  ensuing,  and  fully  to  be 
complete  and  ended :  that,  by  virtue  of  the  said  demise, 
the  said  Hester  Phelps  Thomas  afterwards,  and  before 
any  of  the  said  times  when  &c.,  entered  into  and  upon 
the  said  house,  and  became  and  was  possessed  thereof 
for  the  said  term  so  to  her  thereof  granted  as  aforesaid  : 
that,   aft;erwards,   and   while    the   said   Hester   Phelps 
Thomas  was  so  possessed  as  aforesaid,  and  before  the 
expiration  of  the  said  term  so  to  her  granted  as  aforesaid, 
and  before  any  of  the  said  times  when  &c.  in  the  said 
last  count  mentioned,  to  wit,  on  the  28th  of  January, 
1847,  the  said  Hester  Phelps  Thomas  demised  the  said 
house  in  the  said  last  count  mentioned  to  the  defendant, 
to  have  and  to  hold  the  same  to  the  defendant  from  the 
25th  of  March  next  after  the  day  and  year  last  aforesaid, 
for  the  term  of  one  year  then  next  following  and  fully 
to  be  complete  and  ended,  and  so  from  year  to  year  for 


432 


IN    THE   COMMON    PLEAB^ 


1854. 


WiLKiiraov 

V. 
ElSBY. 


Replication. 


80  long  a  time  as  the  said  Hester  Phelps  Thomas  and 
the  defendant  should  respectively  please :  that^  by  virtae 
of  the  said  last-mentioned  demise^  the  defendant  after- 
wards, and  before  any  of  the  said  times  when  fee.  in  the 
said  last  count  mentioned^  and  before  the  expiration  of 
the  said  term  so  to  the  said  Hester  Phelps  Thomaa 
granted  as  aforesaid,  entered  into  and  upon  the  said 
house  in  said  last  coimt  mentioned,  and  became  and  was 
possessed  thereof  for  and  during  and  upon  the  tenancy 
so  created  as  last  aforesaid  :  that  afterwards,  by  virtae 
of  the  tenancy  so  created  as  last  aforesaid,  the  defendant 
did,  at  the  said  several  times  when  &c.,  and  before  the 
expiration  or  determination  of  the  said  term  to  the  said 
Hester  Phelps  Thomas  granted  as  aforesaid,  and  before 
the  expiration  or  determination  of  the  said  tenancy  of  the 
defendant,  and  during  the  continuance  thereof,  enter  into 
and  upon  the  said  house  in  the  said  last  count  mentioned^ 
in  and  upon  the  plaintiff's  alleged  possession  thereof,  as 
she  lawfully  might  for  the  cause  aforesaid ;  and  because 
the  said  term  so  to  the  Baid  Hester  Phelps  Thomas 
granted  as  aforesaid,  and  the  said  tenancy  of  the  de- 
fendant had  not  been  determined  or  ended,  but  con- 
tinued and  were  in  full  force  and  effect  at  and  during  all 
the  times  in  the  said  last  count  mentioned^  and  the 
defendant  did  at  and  during  all  those  times  continue  in 
the  said  house,  and  detain  the  same  from  the  plaintiff^ 
as  she  lawfully  might  for  the  cause  aforesaid :  and  that 
the  said  several  trespasses  and  wrongs  in  that  plea  men* 
tioned  and  justified,  were  the  several  trespassed  and 
wrongs  in  the  said  last  count  mentioned. 

Replication, — as  to  so  much  of  the  third  and  last  pleas 
as  related  to  the  trespasses  complained  of  in  the  last 
count  of  the  declaration  since  the  26th  of  October,  1853, 
— that  the  defendant  ought  not  to  be  admitted  to  plead 
the  said  third  and  last  pleas,  or  either  of  them,  as  to  the 
said  trespasses  complained  of  since  such  time,  because  the 
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plamtiff  said,  that,  on  the  day  and  year  last  aforesaid,        1854. 
for  the  purpose  of  the  plaintiff^s  recoYering  the  posses-  "~II 
sion  of  the  said  house  in  the  said  last  count  mentioned,        _  o. 
a  writ  of  our  lady  the  Queen  issued  forth  of  the  court  of 
Common  Pleas  at  Westminster,  in  these  words,  that  is 
to  say, — "  Victoria,  by  the  grace  of  Grod,  of  the  united 
kingdom  of  Great  BritaLa  and  Ireland,  Queen,  defender 
of  the  faith,  to  Hester  Phelps  Thomas,  Emily  Kirby,  and 
all  persons  entitled  to  defend  the  possession  of  all  tliat 
messuage  or  tenement  situate  and  being  No.  36»  on  the 
south  side  of  Somerset  Street,  Fortman  Square,  in  the 
parish  of  St.  Mary-le-bone,  in  the  county  of  Middlesex, 
to  the  possession  whereof  George  Wilkinson  claims  to  be 
entitled,  and  to  eject  all  other  persons  therefrom,  these 
are  to  will  and  command  you  or  such  of  you  as  deny  the 
alleged  title,  within  sixteen  days  after  service  hereof,  to 
appear  in  our  court  of  Common  Fleas  at  Westminster,  to 
defend  the  said  property,  or  such  part  thereof  as  you  may 
be  advised ;  in  default  whereof,  judgment  may  be  signed 
and  you  turned  out  of  possession.     Witness,  Sir  John 
Jervis,  Knight,  at  Westminster,  the  26th  day  of  Octo- 
ber, 1853 '/'  and  the  plaintiff  further  said  that  the  said 
Emily  Kirby  in  the  said  writ  mentioned  was  the  defend- 
ant in  the  declaration  in  the  action  mentioned,  and  was 
at  the  time  of  the  issuing  of  the  said  writ  the  tenant  in 
possession  of  the  said  house  in  the  last  count  of  the  de- 
claration mentioned  :  that  the  said  messuage  or  tenement 
in  the  said  writ  mentioned  is  and  was  the  said  house  in 
the  said  last  count  mentioned,  and  that  George  Wilkin- 
son in  the  said  writ  mentioned  was  the  plaintiff  in  the 
declaration  in  this  action  mentioned  :  that  no  appearance 
was  entered  or  defence  made  to  the  said  writ :  that,  after 
the  issuing  of  the  said  writ,  and  whilst  the  said  action  of 
ejectment  thereby -commenced  was  pending  in  the  said 
court  of  Common  Pleas,  and  in  pursuance  of  the  act  of 
parliament  in  that  behalf,  such  proceedings  were  there- 
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1854.  upon  had  in  the  said  oooii  of  Common  Pleas  at  West- 
minster^  in  soch  action  of  gectment,  that  afterwaids,  and 
before  the  commencement  of  this  snit^  the  plaintiff,  fay 
the  consideration  and  judgment  oS  the  said  oonrt  of 
Common  Pleas^  recovered  possession  of  the  saidhoose  in 
the  last  connt  mentioned,  with  the  apportenances, — as 
by  the  record  and  proceedings  thereof  still  remaining  in 
the  said  court  of  Common  Pleas  more  fidly  and  at  large 
appeared ;  which  said  judgment  was  still  in  fall  force  and 
effect :  and  that  afterwards,  and  before  the  oommenoe- 
ment  of  this  suit,  and  by  virtue  of  the  said  judgment,  the 
plaintiff  entered  into  and  upon  the  possession  of  the  said 
house,  with  the  appurtenances,  and  became  and  was  thereof 
possessed ;  wherefore  the  plaintiff  prayed  judgment  if  the 
defendant  ought  to  be  admitted,  against  the  said  recovery, 
record,  and  proceedings,  to  plead  the  said  thhrd  and  last 
pleaai,  or  either  of  them,  as  to  the  trespasses  complained 
of  in  the  last  count  since  the  said  26th  of  October,  1853. 
Joinder  of  brae       The  defendant  joined  issue  on  the  replication  to  ao 

much  of  the  third  and  last  pleas  as  related  to  the  tres- 
passes complained  of  in  the  last  count  since  the  26th  of 
October,  1853,  and  also  demurred  generally  thereto^ — 
the  grounds  of  demurrer  noted  in  the  margin,  being, 
''that  the  said  replication  is  bad  in  substance,  because 
it  is  pleaded  in  estoppel  to  so  much  of  the  third  and  last 
pleas  as  related  to  the  trespasses  in  the  last  connt  men- 
tioned committed  since  the  26th  day  of  October,  1853, 
and  contains  no  matter  which  operates  in  law  as  an 
estoppel  thereto,  or  as  an  estoppel  thereto  to  the  extent 
to  which  the  plaintiff  relies  upon  it  as  such  in  his  said 
replication,  and  it  does  not  appear  in  or  by  the  said 
replication  that  the  defendant  is  estopped  or  predoded 
from  averring  the  truth  of  the  matters  contained  in  the 
said  pleas,  so  far  as  they  relate  to  the  said  trespasses,  or 
so  far  as  they  relate  to  the  whole  of  such  trespasses.'^ 
The  plaintiff  joined  in  demurrer. 
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Deighton,  in  support  of  the  demurrer,  (a)    The  record 
does  not  shew  that  the  plaintiff  had  such  a  possession  as 
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(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendant,  were  as  follows : — 

**  1.  That  the  replication  con- 
tains no  matter  which  operates 
in  law  to  estop  the  defendant 
from  averring  the  truth  of  the 
matters  alleged  in  the  third  and 
last  pleas  respectively : 

"  2.  That  the  replication  con- 
tains no  matter  which  estops 
the  defendant  from  averring 
the  tmth  of  the  matters  alleged 
in  the  third  and  last  pleas  re- 
spectively : 

"  3.  That  it  does  not  appear 
by  the  replication  that  the  de- 
fendant ever  had  notice  of,  or 
was  duly  served  with  a  copy  of, 
the  writ  in  the  replication  men- 
tioned, or  ever  had  notice  of, 
or  was  in  any  way  party  to, 
the  proceedings  therein  men- 
tioned : 

"  4.  That  it  does  not  appear 
by  the  replication  that  the  mat- 
ters alleged  in  the  said  third  or 
last  pleas,  or  either  of  them, 
were  adjudged  upon  or  in  issue 
by  or  in  the  proceedings  men- 
tioned in  the  said  replication, 
or  that  those  proceedings  estop 
the  defendant  from  averring 
that  the  plaintiff's  possession, 
as  alleged  in  the  declaration, 
was  not  such  a  possession  as 
entitles  him  to  maintain  this 
action  against  the  defendant : 

**  5.  That  it  does  not  appear 
that  the  proceedings  in  the  re- 
plication mentioned  were  taken 
in  pursuance  of  or  according  to, 


or  were  warranted  by,  the  pro- 
visions of  the  statute  in  the 
replication  mentioned : 

"  6.  That  it  does  not  appear 
that  the  relation  of  landlord 
and  tenant  existed  between  the 
said  Hester  Phelps  Thomas  in 
the  last  plea  mentioned  and  the 
plaintiff,  or  between  the  de- 
fendant and  the  plaintiff,  or 
that  one  half-year's  rent  was 
in  arrear  at  the  time  the  said 
writ  and  proceedings  in  the 
said  replication  were  issued, 
served,  or  taken : 

"  7.  That,  the  plaintiff  hav- 
ing taken  issue  on  the  matters 
alleged  in  the  third  plea,  and 
having  pleaded  in  bar  to  the 
matters  in  the  last  plea,  cannot 
be  admitted  to  plead  in  estop- 
pel to  any  of  those  matters : 

"8.  That  the  last  plea  is 
pleaded  to  certain  trespasses 
therein  mentioned,  none  of 
which  can  be  inferred  from 
the  said  plea  to  have  been 
committed  since  the  26th  of 
October,  1853 ;  and  that  the 
replication  is  therefore  impro- 
perly pleaded  to  such  plea, 
and  contains  no  matter  which 
estops  the  plaintiff  from  aver- 
ring the  truth  of  the  matters 
in  that  plea,  so  far  as  they  are 
a  justification  of  the  trespasses 
which  that  plea  is  pleaded  to. 

"9.  That  the  replication  is 
bad  in  substance,  and  affords 
no  answer  to  any  of  the  mat- 
ters to  which  it  is  replied." 
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1854.        to  entitle  him  to  maintain  trespass.    It  is  not  enough  to 
WnjcnreoiT   ^^^  ^^^^  *  ^^^  plaintiff  should  shew  actual  possession. 
_  ^'  This  record  shews  no  more  than  a  title  to  the  possession 

on  and  after  the  26th  of  October^  1853.  [Jervis,  C.  J. 
We  decided  in  Matthew  v.  Osborne,  ante.  Vol.  XIII,  p. 
919,  in  conformity  with  Doe  v.  Wright,  10  Ad.  &  E.  768, 
2  P.  &  D.  672,  that  a  recovery  in  ejectment  between  the 
same  parties  might  be  replied  by  way  of  estoppel  to  a 
plea  of  not  possessed.  Doe  t.  Wright  is  an  express 
authority  that  it  may  be  so  pleaded.]  As  against  a 
tenant  in  possesion  who  has  pleaded ;  but  not  aa  against 
one  who  has  suffered  judgment  by  default.  That  is 
mentioned  as  a  matter  of  doubt  in  Doe  v.  WelUmanj  2 
Exch.  369.  In  that  case,  to  a  declaration  in  trespass 
for  mesne  profits,  stating  the  entry  and  expulsion  on  the 
10/A  of  December^  1844,  and  the  expulsion  and  taking  of 
profits  to  have  been  continued  till  the  10th  of  March^ 
1846,  the  defendant  pleaded  that  the  closes  in  which  &c. 
were  not,  nor  were  any  of  them,  or  any  part  thereof,  the 
plaintiff's,  modo  et  form&.  The  plaintiff  replied  to  the 
whole  plea,  by  way  of  estoppel,  a  recovery  by  the  plain- 
tiff against  the  casual  ejector  on  a  declaration  in  eject- 
ment stating  the  demise  to  have  been  on  the  14/A  of 
October^  1845,  for  a  term  of  twenty  years;  and  the 
repUcation  concluded  with  a  prayer  of  judgment  if  the 
defendant  during  that  term  ought  to  be  admitted  against 
the  said  recovery,  record,  and  proceeding,  to  plead  that 
plea:  and  it  was  held,  on  special  demurrer,  that  the 
replication  applied  only  to  part  of  the  time  of  the  tres* 
pass  complained  of  in  the  declaration,  and  was  therefore 
bad.  There  is  no  averment  of  service  of  the  writ  on  the 
defendant,  or  that  she  had  any  notice  to  appear.  It  does 
not  follow,  that  because  the  plaintiff  has  a  sufi&cient  title 
to  maintain  ejectment,  he  may  also  bring  trespass  for 
mesne  profits.  {Jerms,  C.  J.  Since  the  case  of  Doe  v. 
Huddart,  2  C.  M.  &  R.  316,  it  has  been  generally  laid 
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down^  that,  where  there  is  judgment  hj  de&nlt  in  eject-  1854. 
ment,  the  plaintiff  may  maintain  trespass  for  the  mesne  wilkisb^ 
profits.]  In  Jefferies  t.  Dyson,  2  Stra.  960,  it  was  held, 
that,  where  judgment  is  against  the  casual  ejector,  the 
title  may  be  gone  into  in  an  action  for  mesne  profits,  (a) 
Here,  no  writ  of  possession  is  stated,  no  entry  shewn. 
[Jervis,  C.  J.  Yes  they  are.  Maule,  J.  The  plaintiff 
alleges  certain  matters  of  fact  which  estop  the  defendant, 
— a  recovery  in  ejectment,  and  an  entry  in  pursuance 
thereof.]  There  is  no  authority  to  shew  that  a  mere  act 
of  the  party  can  operate  as  an  estoppel.  \Maule,  J. 
The  nature  of  an  estoppel  is  not  an  assertion  of  right  by 
the  party  pleading  it,  but  a  denial  of  the  right  of  the 
other  party  to  make  the  assertion  or  the  defence  at- 
tempted. Do  you  say  that  estoppel  must  be  exclusively 
matter  of  record?]  Yes.  There  is  no  other  way  of 
claiming  title  by  estoppel.  [Idaule,  J.  This  is  not  a 
setting  up  of  title  by  estoppel.]  In  Co.  Litt.  352.  a.. 
Lord  Coke  says  :  "  Touching  estoppels,  which  is  an  ex- 
cellent and  curious  kind  of  learning,  it  is  to  be  observed 
that  there  be  three  kinds  of  estoppels,  viz.  by  matter  of 
record,  by  matter  in  writing,  and  by  matter  in  pais.  By 
matter  of  record,  viz.  by  letters-patent,  fine,  recovery, 
pleading,  taking  of  continuance,  confession,  imparlance, 
warrant  of  attorney,  admittance.  By  matter  in  writing, 
as,  by  deed  indented,  by  making  of  an  acquittance  by 
deed  indented  or  deed-poll,  by  defeasance  by  deed  in- 
dented  or  deed-poll.  By  matter  in  pais,  as,  by  livery, 
by  entry,  by  acceptance  of  rent,  by  partition,  and  by 
acceptance  of  an  estate,  as  here  in  the  case  that  Littleton 
putteth ;  whereof  Littleton  maketh  a  special  observation, 
that  a  man  shall  be  estopped  by  matter  in  the  country, 
without  any  writing.    To  make  the  reader  more  capable 


(a)  But  see  Decosia  v.  Atkins,  Bull.  N.  P.  87;   Asilin  v. 
Parkin,  2  Burr.  666. 
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1854.        of  ^^6  learning  of  estoppels^  these  few  rules,  amongst 
WnjcnrBoiT"  ®*^^®™*  are  to  be  known, — first,   that  every  estoppel 
f  •  ought  to  be  reciprocal,  that  is,  to  bind  both  parties ;  and 

this  is  the  reason  that  regularly  a  stranger  shall  neither 
take  advantage  nor  be  bound  by  the  estoppel,^'  &c. 
Here,  the  record  does  not  shew  possession :  the  estoppel 
cannot  be  relied  on  as  an  estoppel  in  pais,  because  it  is 
only  the  act  of  one  party.  [Jervis,  C.  J.  Where  the 
matter  is  contested,  the  mere  recovery  is  enough.  No 
writ  of  possession  is  necessary,  where  the  tenant  abandons 
the  contest,  and  lets  judgment  go  by  default.]  This  is 
only  matter  of  evidence.  IMatde,  J.  This  is  not  only 
evidence.  Suppose  the  plainti£f  wants  to  shew  a  pos- 
sessory title  in  him, — would  it  not  be  enough  for  him  to 
shew  an  ejectment  brought,  a  judgment  by  default,  and 
an  entry  made  under  that  judgment  ?  Could  you  answer 
that  by  saying  that  it  is  only  pleading  matter  of  evi- 
dence ?]  The  entry  might  be  traversed.  But  it  is  sub- 
mitted that  it  is  not  competent  to  a  party  to  rely  on  any 
matter  as  an  estoppel  which  consists  simply  of  an  act 
done  by  him.  [Maule,  J.  This  is  not  simply  an  act 
done.  The  plaintiff  institutes  proceedings  in  ejectment 
to  recover  land  of  which  the  defendant  is  in  possession, 
and  recovers  judgment  and  enters  upon  the  land,  the 
defendant  being  a  party  to  the  ejectment.]  The  facts 
alleged  do  not  amount  to  an  estoppel :  the  mere  act  of 
a  party  cannot  be  relied  on  as  an  estoppel  in  any  way. 
In  Buller's  Nisi  Prius,  p.  87,  the  distinction  is  taken  be- 
tween a  judgment  after  verdict,  and  a  judgment  against 
the  casual  ejector: — ^^In  trespass  against  the  tenant 
in  possession,  for  mesne  profits,  either  by  the  lessor  or 
the  nominal  plaintiff,  after  a  recovery  in  ejectment, 
the  plaintiff  need  not  prove  a  title;  but  it  is  suffi- 
cient to  produce  the  judgment  in  ejectment,  and  the 
unit  of  possession  executed,  and  to  prove  the  value  of 
the  profits,  and  thereupon  he  shall  recover  from  the  time 
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of  the  demise  laid  in  the  declaration  :  Astlin  v.  ParkiUy  1854. 

2  Burr.  665,  Barnes,  472.     Where  the  judgment  was  wilkinboiT" 
against  the  tenant  in  possession,  and  the  action  of  tres-  «'• 
pass  is  brought  against  him,  it  seems  sufficient  to  produce 

the  judgment  without  proving  the  writ  of  possession 
executed,  because^  by  entering  into  the  rule  to  confess, 
the  defendant  is  estopped  both  as  to  the  lessor  and  lessee, 
so  that  either  may  maintain  trespass  without  proving  an 
actual  entry ;  but  where  the  judgment  was  against  the 
casual  ejector,  and  so  no  rule  entered  into,  the  lessor  shall 
not  maintain  trespass  without  an  actual  entry,  and 
therefore  ought  to  prove  the  writ  of  possession  executed : 
Thorp  V.  Fry.'^  [Jervis,  C.  J.  It  was  always  considered 
—until  Doe  v.  Huddart,  2  C.  M.  &  R.  316,  decided 
otherwise, — that  a  judgment  in  ejectment,  and  writ  of 
possession  or  entry,  were  conclusive  evidence  of  the 
plaintiflF^s  title,  by  estoppel,  in  an  action  for  mesne  profits, 
without  pleading  it.]     Smartle  v.  Williams,  1  Salk.  245, 

3  Lev.  387,  Holt,  478,  Comb.  247,  and  Litchfield  v. 
Ready,  5  Exch.  939,  shews  that  a  mere  allegation  of 
entry  is  not  enough.  [Jertns,  C.  J.  Where  it  can  be 
pleaded,  and  is  not,  it  is  no  estoppel.  Armstrong  v. 
Norton,  2  Irish  Law  Rep.  96,  which  is  cited  in  the 
judgment  in  Litchfield  v.  Ready,  is  an  authority  against 
you.  Parke,  B.,  says, — "The  court  there  held,  that 
the  judgment  was  not  more  than  prim&  facie  evidence  of 
the  plaintiflTs  title;  but,  as  the  new  rules  have  not 
been  introduced  into  those  courts,  the  defendant  is  at 
liberty  to  enter  fully  into  his  defence  under  the  general 
traverse  of  not  guilty,  and  the  matter  is  at  large,  and  the 
plaintiff  has  no  opportunity  of  replying  the  estoppel." 
Maule,  J.  Where  a  man  has  an  opportunity  of  plead- 
ing the  estoppel,  and  does  not  plead  it,  he  is  bound : 
but  not  where  he  cannot  plead  it,  as  in  ejectment.] 
That  is  so  in  the  case  of  an  estoppel  by  matter  of  re- 
cord or  by  deed.     [Maule,  J.   Is  it  not  so  of  estoppel  by 
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1854.  matter  in  pais?]  No.  [JerviSy  C.  J.  What  has  the 
WttKniBoir"  defendant  to  do  with  a  writ  of  possession  execated? 
^l^  Estoppel  need  not  be  all  record.  You  admits  that,  if, 
after  the  recovery  in  ejectment,  the  defendant  had  sur- 
rendered the  possession,  that  would  have  done.  What 
difference  does  a  writ  of  possession  make?  In  the  one 
case  the  tenant  is  turned  out ;  in  the  other,  he  goes  oat, 
he  acquiesces  in  the  judgment.]  Then,  if  the  judgment 
is  to  operate  as  an  estoppel,  from  what  time  shall  it  so 
operate?  [Jervis,  C.  J.  From  the  day  of  the  demise 
in  the  declaration,  the  26th  of  October^  1858.]  For 
what  time  is  it  to  operate  as  an  estoppel?  [JervU,  C. 
J.  The  judgment  estops  the  defendant  from  the  86th 
of  October,  1853,  until  the  entry  by  the  plaintiff.] 
Suppose,  after  the  entry,  the  plaintiff  sells  the  property 
to. a  third  person?  [Maule,  J.  If  the  plaintiff  can 
shew  that  the  defendant  is  estopped  from  denying  his 
possession  as  to  part,  the  plea  is  a  bad  plea.]  Since  the 
Common  Law  Procedure  Act,  15  &  16  Yict.  c.  76,  s.  75, 
the  plea  of  not  possessed  may  be  taken  distributivelj. 
[Jervis,  C.  J.  You  cannot  have  a  verdict  distributively 
on  not  possessed :  the  75th  section  had  in  its  contem- 
plation cases  of  payment  and  set«off  and  the  like,  such 
as  Cousins  v.  Paddon,  2  C.  M.  &  R.  547,  and  7\tek  ▼• 
Tuck,  5  M.  &  W.  109,  where  part  of  the  cause  of  action 
is  answered.]  The  replication  so  far  as  relates  to  the 
fourth  plea  is  also  bad  on  the  ground  that  it  is  addressed 
to  the  trespasses  aftef*  the  26th  of  October,  1853,  whereas 
the  plea  is  not  limited  to  anythimg  of  the  sort.  The 
plaintiff  should  have  new  assigned :  1  Wms.  Saund.  299^ 
n.  (6) ;  Scott  v.  Dixon,  2  Wils.  3. 


Prentice,  contrk.  As  to  the  suggestion  that  the 
toppel  is  improperly  set  up  for  too  long  a  time,  it  is 
enough  to  say  that  the  replication  follows  the  precedents 
in  Doe  v.  Huddart^  Doe  v.  Wright,  and  all  the  cases. 
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If  anything  has  arisen  subsequently  to  affect  the  plain-        1864. 
tiff's  right,  that  might  come  by  way  of  rejoinder.     The    ^uma^ 
plea,  if  bad  in  point  of  law  as  to  partj  is  bad  altogether.  ^' 

The  distributive  provision  in  the  Common  Law  Proce- 
dure Act  has  reference  only  to  the  course  to  be  pursued 
at  the  trial.  Since  the  cases  of  Armstrong  v.  Norton,  2 
Irish  Law  Bep.  96^  and  Litchfield  v.  Ready,  5  Exch. 
939^  there  can  be  no  doubt  that  a  judgment  by  default 
in  ejectment  could  be  pleaded  as  an  estoppel.  And 
now^  by  the  Common  Law  Procedure  Act^  15  &  16 
Vict.  c.  76,  ss.  168,  170,  judgment  by  default  in  eject- 
ment  stands  precisely  on  the  same  footing  as  judgment 
by  default  in  any  other  action.  Both  are  now  parties  to 
the  proceeding,  and  named  in  the  writ,  which  was  not  the 
case  in  the  old  proceeding  in  ejectment.  Then  it  is  said 
that  this  is  not  matter  of  estoppel,  because  the  allegation 
of  entay  does  not  appear  to  be  by  matter  of  record.  It 
may  well  be  doubted  whether  any  allegation  of  entry  at 
all  was  necessary,  especially  with  reference  to  the  fourth 
plea.  If  there  is  a  judgment  in  ejectment  which  deter- 
mines the  title  to  the  premises  as  between  these  parties, 
how  can  the  defendant  be  allowed  to  say  that  the  plain- 
tiff is  not  entitled  because  there  is  an  outstanding  term? 
The  effect  of  a  plea  of  not  possessed  is  now  settled  by 
the  case  of  Jones  v.  Chapman,  2  Exch.  803,  where  it  was 
held,  that,  under  the  plea  to  an  action  of  trespass  quare 
clausum&egit,  that  the  close  in  the  declaration  mentioned 
was  not  at  the  time  when  &c.  the  close  of  the  plaintiff, 
the  defendant  may  shew  a  lawful  right  to  the  possession 
of  the  close  either  in  himself  or  in  some  other  person 
under  whose  authority  he  claims  to  have  acted.  [Jervis, 
C.  J.  It  likewise  negatives  the  title  in  point  of  fact.] 
Litchfield  v.  Ready,  so  far  as  it  goes,  is  an  authority  for 
the  plaintiff. 

Deighton,  in  reply.    With  regard  to  the  presumption 
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1854.  of  the  continuance  of  the  plaintiff's  title  the  667th  sec- 
WiLKiKBov  ^^^^  ^^  Littleton^  and  Lord  Coke's  commentaiy  thereon, 
shew  that  nothing  can  be  taken  by  inference  in  a  plea  of 
estoppel.  No  case  has  decided  how  a  replication  of  this 
sort  should  be  limited.  The  point  was  not  made  in  Doe 
V.  Huddart,  or  Doe  v.  Wright.  [Cresswell,  J.  Lord 
Denman,  in  delivering  the  judgment  in  the  last  case,  says, 
— ''  The  defendant's  ai^ument  proceeded  on  the  assump- 
tion that  it  was  necessary  for  the  plaintiff  to  haye  actual 
possession  at  the  time  of  bringing  this  action.  And 
there  are,  no  doubt,  old  authorities,  not  cited  in  the  ar- 
gument, which  shew  that  the  disseisee  could  not  bring 
trespass  with  a  continuando  after  the  disseisin  before 
re-entry,  because  the  freehold  was  in  the  disseisor  for 
the  whole  time  after  the  disseisin ;  but  that,  after  re- 
entry, he  should  have  trespass  with  a  continuando  firom 
the  disseisin  to  the  re-entry :  but  the  same  authorities 
state  that  for  the  first  trespass  and  disseisin  the  action 
lay  before  re-entry;  and  they  give  several  instances 
where  the  disseisee  had  lost  his  re-entry  by  the  act  of 
God  or  the  determination  of  his  estate,  in  which  he  had 
the  action  without  re-entry.  See  Co.  Litt.  257,  a.,  and 
2  Roll.  Abr.  550,  553,  554.  It  seems  to  us,  however, 
not  important  now  to  follow  out  this  inquiry,  because 
the  question  is,  not  to  what  extent  the  plaintiff  can 
recover  damages  on  his  record, — as  to  which  we  say 
nothing, — but  whether  the  plea  of  'not  possessed'  must 
not,  at  all  events,  include  the  time  at  which  the  trespass 
charged  was  committed.  We  think  it  must,  and  there- 
fore, being  inconsistent,  to  that  extent  at  least,  with  the 
judgment  set  out  in  the  replication,  the  defendant  is  es- 
topped from  pleading  it."]  That  was  not  approved  of 
by  the  court  of  Exchequer  in  Doe  v.  Wellsman. 

Jebvis,  C.J.     I  am  of  opinion  that  the  replication  in 
this  case  is  good,  and  therefore  that  the  plaintiff  is  en- 
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titled  to  judgment.     The  plamtiff  declares  in  trespass  for        1854. 
mesne  profits^  and  complains  that  he  has  been  kept  out     wilkiwsoiT 
of  possession  by  the  defendant.     The  first  plea,  to  which  «• 

the  replication  is  pleaded  by  way  of  estoppel^  is  the  thirds 
yiz.  not  possessed.  That  plea  now  raises  two  classes  of 
defence:  it  either  denies  a  possession  in  fact  in  the 
plaintiff^  which  is  necessary  to  support  an  action  for  a 
trespass ;  or  the  defendant  may  under  it  shew  title  in 
himself  or  in  a  third  party.  That  pointy  after  long  dis- 
cussion^ was  finally  settled  by  the  decision  of  the  court  of 
Exchequer  Chamber^  in  Jones  v.  Chapman,  2  Exch.  803. 
The  defendant,  therefore^  by  her  third  plea  professes  to 
say  either  that  the  plaintiff  was  not  possessed  at  all,  or 
that  somebody  else  had  title.  To  this  the  plaintiff 
replies  that  the  defendant  ought  not  to  be  permitted  to 
deny  his  title,  because  there  has  been  an  adjudication  on 
the  matter  in  an  action  between  them  which  has  de- 
termined the  title.  It  is  objected  to  this,  on  the  part  of 
the  defendant^  that  that  is  not  the  effect  of  a  judgment 
by  default  in  ejectment.  From  the  time,  however,  of 
Astlin  V.  Parker y  2  Burr.  665,  down  to  Doe  v.  Wright, 
10  Ad.  &  E.  763,  2  N.  &  P.  672,  it  has  always  been 
held  that  a  judgment  by  default  in  an  action  of  eject- 
ment^ followed  by  a  writ  of  possession,  even  though  not 
pleaded,  is  evidence  of  the  title  and  possession  of  the 
plaintiff^  as  against  the  tenant  in  possession^  from  the 
day  qf  the  demise  in  the  declaration:  and,  on  the 
authority  of  the  last-mentioned  case^  it  is  now  well  set- 
tled^ that^  if  properly  pleaded,  it  is  an  estoppel.  It  is 
urged  by  Mr.  Deighton,  that,  at  all  events,  the  judg- 
ment cannot  be  pleaded  as  an  estoppel  unless  followed 
by  a  writ  of  possession.  But  an  entry  in  pais  is  as  good 
for  all  purposes  as  a  writ  of  possession  executed  and 
returned  j  and  an  entry  in  fact  is  sufficiently  alleged 
here :  and  it  is  a  mistake  to  say  that  matters  of  fact  may 
not  be  pleaded  by  way  of  estoppel.     The  question  is 
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1864.       not  whether  the  defendant  is  estopped  firom  denying 
WiLmrsoir     these  matters  of  fact;   but  whether^  haying  admitted 

jj^^Y  them^  as  she  does  by  her  demurrer^  she  is  estopped  firom 
denying  the  plaintiff^s  possession.  I  doubt  whether  it 
was  even  necessary^  as  to  the  third  plea,  to  state  any 
entry.  Under  that  plea,  the  defendant  might  prove 
title  in  a  third  party  during  the  whole  period  coTered 
by  the  declaration :  but  it  is  clear  that  the  {Aaintiff  was 
entitled  to  the  possession  for  a  portion  of  that  time^  viz. 
from  the  26th  of  October,  1853,  till  the  entry ;  that  was 
determined  by  the  judgment  in  the  ejectment.  As, 
therefore,  the  defendant  could  not  plead  the  plea  to  the 
full  extent,  she  cannot  plead  it  at  all.  It  is  said  that 
the  plea  is  distributive,  and  therefore  the  plaintiff  should 
shew  to  what  portion  of  the  time  the  estoppel  is  applied. 
The  title  and  possession,  however,  are  both  traTersable; 
and  they  are  presumed  to  continue  until  the  contrary  is 
shewn :  and,  as  the  replication  shews  a  title  in  the  plain* 
tiff  by  matter  of  record  from  the  26th  of  October,  1858, 
until  entry,  his  title  must  be  presumed  to  be  still  con- 
tinning,  the  contrary  not  being  shewn.  If,  indeed,  there 
be  circumstances  to  prevent  the  judgment  from  operaU 
ing  as  an  estoppel  since  that  period,— such,  for  instance, 
as  a  subsequent  demise  to  the  defendant, — those  circum- 
stances might  be  replied  :  but  the  defendant  cannot  be 
allowed  to  admit  the  judgment,  which  is  conclusive 
between  the  parties,  and  deny  the  continuance  of  the 
plaintiff's  title.  It  is  frurther  suggested  that  the  plea  of 
not  possessed  being,  since  the  Common  Law  Procedure 
Act,  15  &  16  Vict.  c.  76,  s.  75,  capable  of  being  taken 
distributively,  must  be  so  taken.  That  section  enacts 
that  "  pleas  of  payment  and  set-off,  and  all  other  plead- 
ings, capable  of  being  construed  distributiyely,  shall  be 
taken  distributively,  and,  if  issue  is  taken  thereon,  and 
so  much  thereof  as  shall  be  sufficient  answer  to  part  of 
the  causes  of  action  proved  shall  be  found  true  by  the 
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jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of  1854. 
so  much  of  the  causes  of  action  as  shall  be  answered,  Wiuoksoit 
and  for  the  plaintiff  in  respect  of  so  much  of  the  causes  kibbt. 
of  action  as  shall  not  be  so  answered/'  The  intention 
of  the  iramers  of  that  act,  I  think,  was,  to  meet  such 
cases  as  Cousins  v.  Paddon,  2  C.  M.  &  B.  547,  and 
Tuck  V.  Tuck,  5  M.  &  W.  109,  where  a  difiBculty  arose 
as  to  entering  the  verdict  where  there  were  pleas  of  pay- 
ment or  set-off  not  pleaded  to  specific  sums.  The 
75th  section  did  not  intend  to  alter  the  rule  of  pleading 
which  makes  a  plea  that  is  bad  in  part  bad  altogether; 
but  the  meaning  of  it  is,  that,  when  you  go  down  to 
trial,  if  the  facts  can  be  taken  distributively,  they  are  to 
be  so  taken  :  the  record  is  still  to  be  taken  as  a  whole 
record.  And  in  this  there  is  no  injustice.  The  plaintiff 
complains  of  a  trespass ;  tiie  defendant  says,  ''  You  were 
not  possessed  of  the  premises  upon  which  the  alleged 
trespass  was  committed ;  for,  somebody  else  had  title  :'^ 
to  which  the  plaintiff  answers, — ''  You  are  not  at  liberty 
to  deny  my  title,  or  to  set  up  the  title  of  a  third  person, 
because  there  has  been  a  judgment  in  a  proceeding 
between  us  which  has  determined  the  title  to  be  in  me, 
and  under  which  I  have  entered/'  If  any  circum- 
stances have  occurred  since  that  recovery  to  alter  the 
position  of  things,  the  defendant  should  have  shewn 
that  by  way  of  rejoinder.  The  same  observations 
afford  an  answer  to  the  fourth  plea,  which  sets  up  a 
demise  from  George  Wilkinson  to  Hester  Thomas 
for  twenty-one  years  from  the  29th  of  September, 
1846,  and  a  subsequent  demise  from  Thomas  to  the 
defendant  for  one  year  from  the  25th  of  March,  1847, 
— ^with  this  additional  remark,  that  it  sets  up  a  term 
that  could  not  have  been  created  consistently  with  the 
judgment  in  ejectment  which  is  admitted  by  the  plea. 
I  think,  therefore,  the  defendant  was  estopped  from  set- 
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1854.        ting  up  either  defence^  and  that  the  plaintiff  is  oonse- 
WnamrsosT  q^i^ntly  entitled  to  judgment. 


ElBBT. 


Maule^  J.  I  am  of  the  same  opinion.  The  replica- 
tion does  not  shew  the  title  of  the  plaintiff;  it  only 
shews  matter  to  estop  the  defendant  from  setting  up  the 
defence  attempted.  This  is  the  proper  proyince  of  a  re- 
plication by  way  of  estoppel.  If  it  shews  something  else 
also,  it  is  not  the  less  a  good  replication  by  way  of  es- 
toppel, provided  that  other  matter  is  not  inconsistent 
with  the  matter  of  estoppel.  The  replication  seems  to 
me  to  come  to  this : — The  defendant  by  her  (third)  plea 
says  the  plaintiff  is  not  possessed,  that  is,  that  he  has  no 
such  right  of  possession  or  property  as  to  entitle  him 
to  maintain  trespass  for  the  mesne  profits.  The  plaintiff 
by  his  replication  says, — "  That  may  or  may  not  be  true; 
but  you  have  no  right  to  say  so,  for,  there  has  been  a 
decision  between  us  before  a  competent  tribunal,  in 
which  a  judgment  has  been  pronounced  affirming  my 
title  as  against  you.^'  That  is  an  estoppel  of  the  highest 
degree :  and  it  amounts  to  an  all^ation,  that,  in  a  pro- 
ceeding in  ejectment  between  the  plaintiff  and  the  de- 
fendant, it  was  decided  by  a  competent  tribunal,  that, 
from  and  after  the  26th  of  October,  1853,  the  plain- 
tiff was  so  entitled  to  the  possession  as  to  be  able  to 
maintain  this  action  of  trespass  for  the  mesne  profits. 
That  is  inconsistent  with  the  defendant's  plea  of  not  pos- 
sessed. The  plaintiff  and  defendant  are  both  named  in 
the  writ ;  the  defendant  being  alleged  to  be  the  tenant 
in  possession.  She  is,  therefore,  bound  by  the  estoppel 
The  plifference  which  formerly  existed  between  actions 
of  ejectment  and  other  actions,  exists  no  longer :  the 
Common  Law  Procedure  Act  puts  all  upon  the  same 
footing ;  and  the  fact  of  the  plaintiff's  title  having  been 
determined  in  an  action  of  ejectment,  the  result  is  the 
same  as  if  it  had  been  determined  in  any  other  form  of 
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action.    It  is  said  that  the  plea  is  distributiye^  and  that        1854. 
it  is  as  if  there  were  several  pleas  applying  to  various  "wmehbcoT" 
portions  of  time^  one  before  and  another  after  the  time  »• 

of  the  suing  out  of  the  writ^  and  that  the  replication 
should  have  been  confined  to  the  former  period  of  time 
only.  The  plea^  however^  is  pleaded  to  the  whole  time ; 
and,  if  the  defendant  is  estopped  from  pleading  it  as  to 
any  portion  of  the  time^  she  is  estopped  from  pleading  it 
altogether.  Now^  it  cannot  be  denied  that  she  is  estop- 
ped as  to  some  portion  of  the  time  covered  by  the  plea, 
and  therefore  she  is  precluded  from  pleading  it,  and  the 
replication  is  good.  If  the  replication  had  addressed  it- 
self to  trespasses  committed  before  the  26th  of  October, 
1853, 1  admit  that  it  might  have  been  defective  :  but  it 
is  not  so  pleaded.  The  answer  to  the  defendant's  objec- 
tion is,  that,  when  once  it  is  alleged  that  there  was  a 
recovery  in  ejectment,  the  title  is  conclusively  shewn  to 
be  in  the  plaintiff  from  the  day  of  the  demise.  He  is 
not  bound  to  aver  that  that  state  of  things  continued. 
That  is  to  be  presumed.  Kit  did  not  continue,  it  was 
for  the  defendant  to  shew  that  by  her  rejoinder.  At  all 
events,  it  could  only  be  matter  of  special  demurrer,  and 
special  demurrers  are  now  at  an  end.  I  therefore  think 
the  replication  is  a  sufficient  answer  to  both  the  pleas, 
to  both  of  which  these  remarks  apply,  and  more  espe- 
cially to  the  fourth,  which  is  also  open  to  further  objec- 
tion. 

Cresswell,  J.  I  am  of  the  same  opinion.  It  can- 
not be  contended  now,  that  the  recovery  in  ejectment  is 
not  a  good  replication  by  way  of  estoppel  to  a  plea  of  not 
possessed  in  trespass  for  mesne  profits.  Doe  v.  Wright 
was  much  considered ;  and  I  see  no  reason  to  find  fault 
with  the  decision,  although  the  court  of  Exchequer  in  a 
subsequent  case  of  Doe  v.  WelUman  took  exception  to 
one  particular  passage  of  Lord  Denman's  judgment.    In 
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1854.       Doe  y.  WeUsman,  the  declaration  stated  the  entry  and 
WiLKnrBOK"  expulsion  on  the  10th  of  December,  1844^  and  the  ex- 
^'  pulsion  and  taking  of  profits  to  have  continued  till  the 

°**^'  10th  of  March,  1846.  The  defendant  pleaded  that  the 
closes  in  which  &c.  were  not,  nor  were  any  of  them,  or 
any  part  thereof,  the  plaintiff  ^s,  modo  et  forma.  The 
plaintiff  repUed  to  the  whole  plea,  by  way  of  estoppel,  a 
recovery  by  the  plaintiff  against  the  casual  qector  on  a 
declaration  in  ejectment  stating  the  demise  to  have  been 
on  the  14M  of  October ,  1845,  for  a  term  of  twenty  years, 
and  concluding  with  a  prayer  of  judgment  if  the  defen- 
dant during  that  term  ought  to  be  admitted,  against  the 
said  recovery,  record,  and  proceeding,  to  plead  that  plea : 
and  the  court  held,  on  special  demurrer,  that  the  replica- 
tion, though  professing  to  apply  to  the  whole  plea,  applied 
only  to  part  of  the  time  of  the  trespass  complained  of  in 
the  declaration,  and  was  therefore  bad.  I  think  there  may 
be  strong  reasons  for  saying  that  such  a  plea  as  this  might 
be  entered  distributivcly.  But  the  better  answer  to  the 
defendant's  objection  seems  to  me,  to  be  that  there  is  no- 
thing to  shew  that  the  replication  does  not  cover  the 
whole  period. 

Crowder,  J.  I  also  am  of  opinion  that  the  plaintiff 
is  entitled  to  the  judgment  of  the  court  on  the  demurrer 
to  this  replication.  Upon  the  point  mainly  relied  on  by 
the  defendant,  viz.  that  this  is  a  replication  of  a  judg- 
ment recovered  in  ejectment  by  default,  which  is  not  the 
subject  of  an  estoppel,  whatever  might  have  been  the  case 
before  the  Common  Law  Procedure  Act,  I  agree  with 
my  Brother  Maule  in  thinking  that  the  168th  and  170th 
sections  of  that  statute  place  the  parties,  with  respect  to 
judgment  by  default  in  ejectment,  in  precisely  the  same 
position  as  the  parties  in  any  other  forms  of  action. 
The  question  is,  whether  it  is  a  good  replication  to 
either  of  these  pleas.     It  is  said  that  the  plea  of  not 
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possessed  may  be  taken  distributively^  and  that  it  does  1854. 
not  appear  that  the  estoppel  applies  to  any  time  subse-  wiLEnrsoir 
quent  to  the  entry  of  the  plaintiff:  and  Doe  v.  Wright 
is  referred  to.  But  the  answer  is^  that  the  presumption 
of  law  is^  that  the  title  is  continuing  until  the  contrary 
is  shewn.  And  this  imposes  no  hardship  on  the  defen- 
dant :  for^  if  there  were  any  change  of  circumstanceSj 
she  might  have  shewn  it  by  her  rgoinder. 

Judgment  for  the  plaintiff. 


In  the  Matter  of  the  Acknowledgment  of 

Maey  Single. 

Nov,  23. 

(JgLE  moved  that  the  registrar  of  certificates  of  ac-  The  court  al- 
knowledgments  of  married  women,  under  the  3  &  4  W.  ^  of\cknow- 
4,  c  74,  misht  be  at  liberty  to  receive  and  file  the  certi-  ledgment  and 

J  >       &  .       ^  -.  .      affidavitofveri- 

ficate  and  affidavit  in  this  matter,  notwithstandmg  certain  fication  (taken 
defects  therein.     In  the  first  place,  the  commission  was  walwTtobe 
addressed  to  John  Single  the  younger,  and  he  signed  it  ^*^^®^^i 

^     nleo,  notwitn* 

'^  John  R.  Single.'^     There  was,  however,  an  affidavit  standing  an 

identifying  the  signature  and  the  person  of  John  Bayden  material  part  of 

Single  as  being  those  of  the  party  described  in  the  cer-  ^  *^hS^^~ 

tificate  as  John  Single  the  younger.  satisfactory  evi- 

dence (by  affi- 
davit) that  the 

MArLE,J.    ThatwiUdo.  STSTSthe 

adoiowledg- 
.    -       ment  and  affida- 

Ogle,  The  other  defect  is  this  :  — In  that  part  of  the  vit  were  taken 
affidavit  verifying  the  certificate  of  acknowledgment,  *^«^o™' 
which  states  the  inquiries  made  of  the  married  woman 
previous  to  her  mali.ing  the  acknowledgment,  the  word 
"  not  ^'  had  been  by  accident  inserted,  thus, — '^  and  that, 
in  answer  to  such  inquiry,  the  said  Mary  Single  declared 
that  she  did  not  intend  to  give  up  her  interest/'  &c. 
There  was  an  affidavit  by  the  attorney  who  prepared  the 
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1854.        docoment,  and  of  his  managing-clerk,  and  the  law« 

l^^         stationer  who  ingrossed  it,  stating  that  the  word  "not" 

Maby  Butglb.  (Ji(j  not  appear  in  the  draft  (which  was  exhibited  to  the 

court),  and  that  the  word  was  struck  through  with  a  pen 
before  the  document  was  sent  out  to  New  South  Wales : 
but  the  magistrate  before  whom  it  was  sworn  had  omitted 
to  place  his  initials  in  the  margin.  The  affidavit  of  the 
attorney  also  stated  that  "  the  deponent  verily  believed, 
and  had  no  reason  whatever  to  doubt,  that  the  acknow- 
ledgment referred  to  in  the  affidavit  of  verification  was 
freely  and  voluntarily  made .  by  the  said  Mary  Single, 
and  that  she  did  intend  to  give  up  her  interest  in  the 
said  hereditaments  giving  occasion  for  the  said  acknow- 
ledgment (which  interest  was  merely  contingent  on  her 
surviving  her  husband),  without  having  any  provision 
made  for  her  in  lieu  of,  or  in  return  for,  or  in  conse- 
quence of,  her  so  giving  up  her  interest  in  the  said 
estate/'  [Maule,  J.  I  doubt  whether  it  would  answer 
your  purpose  to  have  this  affidavit  filed.  The  alteration 
is  in  a  material  part.  The  presumption  is  that  the 
erasure  was  made  after  the  deed  was  executed.]  The 
affidavit  would  cure  that.  [Jervis,  C.  J.  The  affidavit 
will  be  filed  fiere ;  the  certificate  at  another  place.]  In 
Doe  d.  Tatum  v.  Catomore,  16  Q.  B.  746,  it  was  held, 
that,  as  a  deed  cannot  be  altered  affcer  execution,  without 
fraud  or  wrong,  the  presumption,  if  an  alteration  ap- 
pears, is,  that  it  was  made  before  execution.  Lord 
Campbell  there  says  :  ''  In  Co.  Litt.  225.  b.,  it  is  said, 
that,  '  of  ancient  time,  if  the  deed  appeared  to  be  rased 
or  interlined  in  places  material,  the  judges  adjudged, 
upon  their  view,  the  deed  to  be  void.  But,  of  latter 
time,  the  judges  have  left  that  to  the  jurors  to  try  whe- 
ther the  rasing  or  interlining  were  before  the  delivery.' 
In  a  note  (136)  upon  this  passage  in  Hargrave  and 
Butler's  edition  of  Coke  upon  Littleton,  it  is  laid  down, 
^  'Tis  to  be  presumed  that  an  interlining,  if  the  contrary 
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is  not  proved^  was  made  at  the  time  of  making  the  deed/        1864. 
This  doctrine  seems  to  us  to  rest  upon  principle.    A         i„„ 
deed  cannot  be  altered  after  it  is  executed^  without  firaud  Mabt  Bdioli. 
or  wrong;   and  the  presumption  is  against  firaud  or 
wrong.    A  testator  may  alter  his  will  without  firaud  or 
wrong  after  it  has  been  executed ;  and  there  is  no  ground 
for  any  presumption  that  the  alteration  was  before  the 
will  was  executed/'    Here  we  have  the  strongest  possible 
evidence  to  rebut  the  presumption^  if  any  presumption 
cotUd  be  made  against  the  validity  of  this  deed.    [^CresS" 
well,  J.    The  certificate  is  in  the  proper  form.     If  that 
is  filed^  the  transaction  cannot  be  impeached.] 

Cur.  adv.  vult. 

Jervis^  C.  J.,  on  a  subsequent  dayj  said  that  the 

Court  had  looked  at  the  documents,  and  at  the  affidavits^ 

and  also  at  the  original  drafts  and  were  of  opinion  that 

the  order  might  go. 

Fiat. 


In  the  Matter  of  the  Arbitration  between  John  Milnes 

and  Robert  Henderson  Robertson.  _    ^^ 

Nov.  28. 

OY  an  awards  dated  the  20th  of  May^  1854^ — reciting,  It  is  oompeteiit 
that,  by  an  agreement  made  between  John  Milnes  of  ^^^|^"to** 
the  one  part,  and  Robert  Henderson  Robertson  of  the  become  pirfcy 

to  a  refinrenoe 

other  part,  it  was,  amongst  other  things,  agreed  that  oonoerninga 
certain  differences  which  had  arisen  between  the  said  JJJ^^I^  to 
parties  with  respect  to  the  terms  upon  which  a  certain  bis  ungnees; 

.  .  .  .  andt  if  the 

promissory  note,  in  the  said  agreement  described  as  a  bankrupt  be  or- 
promissory  note  for  350/.,  drawn  by  Harrison  and  others  „iritn^  to 
in  favour  of  Wall,  was  delivered  in  July,  1852,  to  the  P*y_?*^  *^ 

coort  wiU  en- 
said  John  Milnes,  and  as  to  the  right,  title,  and  interest  force  the  pay- 

of  the  said  parties  respectively,  or  of  the  asrignees  of  the  S^toSel&2 
8aid  John  Milnes,  to  recover  250/.,  part  thereof,  should  ^^^'  ^-  ^^^' 
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1854.        be  referred  to  the  awards  order^  arbitrameut,  &c.^  of 
1^  j^         H.  H., — the  arbitrator  awarded  of  and  coneeming  the 
^^'^^       matters  so  referred  to  him  by  the  said  agreement^  aa 
BoBiBTSoN.     follows^ — "  I  do  fiud  and  award  that  the  said  promissory 
note  above  and  in  the  said  i^reement  mentioned  and  re- 
ferred to^  was  delivered  in  July^  1852^  by  the  said  Robert 
Henderson  Robertson  to^  and  received  by^  the  said  John 
Milnes  upon  the  terms  following^  that  is  to  say^  that  the 
said  John  Mihies  should  therewith^  or  out  of  the  pro- 
ceeds thereof^  pay^  satisfy,  and  discharge  to  one  R. 
M'Olew  the  amount  of^  and  all  interest  due  upon,  a  cer- 
tain bill  of  exchange  drawn  by  the  said  R.  H.  Robert- 
son upon  one  Janet  Robertson,  for  220/.,  and  which 
said  bill  had  been  indorsed  by  the  said  R.  H.  Robertson 
to  the  said  John  Milnes,  and  by  the  said  John  Milnes  to 
the  said  R.  M'Glew,  and  should  also  procure  the  said  R. 
M'Glew  to  stay  all  further  proceedings  in  a  certain  action 
which  the  said  R.  M'Olew  had  then  commenced^  and 
which  was  then  pending  against  the  said  R.  H.  Robertson 
for  the  recovery  of  the  amount  of  the  said  last -mentioned 
bill;  and  that  the  said  John  Milnes  should  also  deliver 
to  the  said  R.  H.  Robertson  a  certain  bill  of  exchange 
drawn  by  the  said  John  Milnes  upon  and  accepted  by 
one  W.  Buckley  for  100/. :     And  I  further  find  and 
award  that  the  said  John  Milnes  did,  in  pursuance  of 
the  said  terms,  deliver  to  the  said  R.  H.  Robertson  the 
said  last-mentioned  biU  of  exchange  so  drawn  by  the 
said  John  Milnes  upon  the  said  W.  Buckley  as  aforesaid : 
And  I  further  find  and  award,  that  there  never  was,  ex- 
cept as  aforesaid,  any  value  or  consideration  for  the  de- 
livery by  the  said  R.H.Robertson  to  the  said  John 
Milnes  of  the  said  promissory  note,  and  that  the  said 
promissory  note  was  delivered  by  the  said  R.  H.  Robert- 
son to,  and  received  by,  and  was  always  held  by  the  said 
John  Milnes,  upon  the  terms  aforesaid,  and  upon  no 
other  terms  whatsoever :    And  I  do  further  find  and 
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awards  that  the  said  John  Milnes  did  not  at  any  time^  1SS4. 
with  the  said  promissory  note^  or  out  of  the  proceeds  j^ 
thereof^  or  in  any  other  manner^  pay,  satisfy,  or  discharge  *^^!?" 
to  the  said  Robert  M^Glew  the  amount  of  the  said  bill  BosiBasoN. 
of  exchange  so  drawn  by  the  said  B.  H.  Robertson  upon 
the  said  Janet  Robertson  as  aforesaid,  or  the  interest  due 
thereupon,  or  any  part  thereof,  nor  did  the  said  John 
Milnes  procure  the  said  R.  M'Glew  to  stay  all  further 
proceedings  in  the  said  action,  or  to  stay  the  said  action, 
or  any  proceedings  therein  at  all :  And  I  further  find  and 
award  that  the  said  R.  H.  Robertson  was  afterwards  com- 
pelled to  pay,  and  did  pay,  to  the  said  R.  M'Glew  the 
amount  of  the  said  last-mentioned  bill  of  exchange,  and  the 
interest  due  thereon,  and  also  the  costs  of  the  said  action, 
in  order  to  procure  the  said  R.  M'Glew  to  stay  the  same  : 
I  do  further  find  and  award,  that  the  said  R.  H.  Robert- 
son  did  at  some  time  after  the  said  bill  of  exchange  so 
drawn  by  the  said  John  Milnes  upon  the  said  W.  Buckley 
had  been  delivered  to  him  as  aforesaid,  receive  from  the 
said  W.  Buckley  the  amount  thereof,  viz.  the  sum  of 
100/.,  and  that  afterwards,  and  before  the  making  of  the 
said  agreement  of  reference,  such  last-mentioned  amount 
of  100/.  was  paid  over  by  the  said  R.  H.  Robertson  to, 
and  was  received  by,  the  said  John  Milnes,  as  and  for 
the  proceeds  and  amount  of  the  said  last-mentioned  bill, 
and  in  satisfaction  and  discharge  of  all  claim  which  the 
said  John  Milnes  ever  had  upon  the  said  promissory 
note  by  reason  of  the  delivery  by  the  said  John  Milnes 
to  the  said  R.  H.  Robertson  of  the  said  bill  so  accepted 
by  the  said  W.  Buckley  as  aforesaid :  And  I  further  find 
and  award  that  the  said  last-mentioned  sum  of  100/.  was 
afterwards  paid  over  by  the  said  John  Milnes  to  his 
assignees  mentioned  or  referred  to  in  the  said  agreement 
of  reference :  And  I  do  further  find,  award,  and  adjudge, 
that,  at  the  time  of  the  making  of  the  said  agreement 
of  reference  above  recited,  and  from  thence  hitherto. 
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1854.  neither  the  said  John  Mikies,  nor  his  said  assignees  in  the 
jjj  j^  said  agreement  of  reference  mentioned  or  referred  to, 
MiOTB  nor  any  or  either  of  them,  had  any  right,  title,  .or  inter- 
BoBKBTBoir.  est  in  or  to  the  said  promissory  note,  or  the  amount 
thereof,  or  any  part  thereof,  or  to  recoTcr  any  part  of 
the  amount  thereof,  but  that  the  said  R.  H.  Robert- 
son had  at  the  time  of  the  making  of  the  said  agree- 
ment of  reference,  and  from  thence  hitherto,  the  sole 
right  and  title  to  and  interest  in  the  said  promissory 
note,  and  the  amount  thereof,  and  every  part  thereof, 
and  the  sole  right  to  recover  the  amount  thereof,  and 
every  part  thereof:  And  I  do  further  award  and  adjudge 
that  the  said  John  Milnes  shall  and  do  pay  to  the  aaid 
R.  H.  Robertson  all  the  said  R.  H.  Robertson's  costs  of 
the  said  reference,  and  that  the  said  John  Milnes  shall 
and  do  bear  and  pay  his  own  costs  of  the  said  refer- 
ence, and  also  all  other  costs  of  the  said  reference,  and 
the  costs  of  this  my  award/' 

The  agreement  of  reference  having  been  made  a  rule 
of  court,  Robertson's  costs  were  taxed  and  allowed  at 
the  sum  of  56/.  10s.  2d.,  which  sum  was  duly  demanded 
of  Milnes,  and,  on  his  refusal  to  pay,  a  summons  was 
taken  out  under  the  1  &  2  Vict.  c.  110,  s.  18,  calling 
upon  Milnes  to  shew  cause  why  he  should  not  forthwith 
pay  that  sum.  The  summons  came  on  to  be  heard  be- 
before  Cresswell,  J.,  who  referred  the  matter  to  the 
court. 

Aspland,  accordingly,  on  a  former  day  in  this  term, 
obtained  a  rule  nisi.  It  appeared  by  the  affidavits  upon 
which  he  moved,  that  the  agreement  of  reference,  after 
reciting  that  differences  had  arisen  between  Milnes  and 
Robertson  with  respect  to  the  terms  upon  which  a  cer- 
tain promissory  note  for  350/.,  drawn  by  Harrison  and 
others  in  favour  of  Wall,  was  delivered  in  July  last  to 
Milnes,  and  as  to  the  right,  title,  and  interest  of  the 
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said  parties  respectiYely,  or  of  the  assignees  of  Milnes,        1854. 
to  recover  the  sum  of  250/.^  part  thereof, — provided,         in  re 
amongst  other  things,  that  the  said  John  Milnes  or  his       ^^j^^ 
assignees  should  have  the  right  to  proceed  in  the  matter     Robbbtbot. 
of  the  said  reference,  and  that  Robertson  should  be  pre- 
cluded from  raising  any  objection  to  the  validity  of  the 
agreement,  or  the  award  to  be  made  thereon,  on  the 
ground  that  the  agreement  was  entered  into  by  him  with 
the  said  John  Milnes  (the  latter  being  a  bankrupt),  and 
not  with  his  assignees;   and  that,  in  case  the  award 
should  be  in  fiivour  of  Milnes  or  his  assignees,  the  latter 
should  be  at  liberty  to  enforce  the  award  in  the  same 
manner  as  if  they  were  parties  to  the  agreement. 

Stammers  now  shewed  cause,  upon  an  affidavit, 
amongst  others,  of  Milnes,  wherein  it  was  stated, 
amongst  other  things,  that  he  was  declared  bankrupt  on 
the  19th  of  November,  1852;  that  assignees  were  duly 
appointed ;  that  the  agreement  of  reference  was  entered 
into  by  him,  at  the  instance  of  the  solicitor  to  the  as- 
signees, and,  at  the  time  he  entered  into  it,  the  deponent 
understood  that  he  did  so,  not  on  his  own  account,  or  for 
his  own  benefit,  but  as  the  agent  for  and  on  behalf  of  his 
estate,  and  upon  a  distinct  assurance  that  it  would  not 
affect  him  personally ;  that  the  deponent  was  examined 
as  a  witness  before  the  arbitrator ;  and  that,  before  he 
was  so  examined,  it  was  agreed  between  the  respective 
solicitors  for  the  assignees  and  for  Robertson,  that  the 
deponent's  interest  in  the  subject-matter  of  the  reference 
had  ceased,  and  had  become  vested  in  his  assignees,  and 
that  the  reference  should  be  prosecuted  by  the  assignees 
in  the  place  or  stead  of  the  deponent. 

A  bankrupt  has  no  power  to  submit  to  arbitration  a 
matter  his  interest  in  which  has  passed  to  his  assignees. 
[WUliams,  J.  Can  you  resist  an  attachment,  on  the 
ground  of  objections  that  are  not  apparent  on  the  face 


i 
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1864.  of  the  award  ?]  The  award  recites  the  Bubmiflaion ;  and 
j^^  that  is  a  void  submission,  because  it  was  not  competent 
MiLNEs  to  the  bankrupt  to  enter  into  it.  In  Bac.  Abr.  Arbi^ 
RoBBBTsov.  trament  and  Award  (C),  it  is  laid  down  that  '' persons 
that  cannot  contract,  cannot  submit  to  arbitration; 
therefore,  femes  covert,  &c.,  cannot  submit. '^  Again, — 
''  K  an  infant  submit  to  arbitration,  he  may  execute  or 
avoid  it  at  his  election,  as  he  may  all  other  his  oontraote^ 
Persons  attainted  or  outlawed  cannot  submit  to  arbitra* 
tion,  for  they  have  no  property,  and  cannot  by  the  law 
controvert  any  thing.''  The  principle  is  still  farther 
elucidated  in  Com.  Dig.  Arbitrament  (D.  2.),  where  it 
is  said,  that  ''An  in&nt  cannot  submit  to  arbitrament; 
for,  his  submission  is  void.  1  Roll.  268, 1.  5.*'  "  So, 
a  feme  covert  cannot  submit  herself  to  an  award/'  A 
bankrupt,  it  is  submitted,  is  under  a  similar  disability. 
[^Maule,  J.  An  infant  may  not  be  bound  by  a  submis- 
sion, by  reason  of  intellectual  incapacity.  So,  a  feme 
covert  is  incapable,  because  she  would  be  afiPecting  to 
deal  with  the  rights  of  her  husband.  But  the  case  of  a 
bankrupt  is  different:  he  may  make  any  contract  he 
pleases  with  respect  to  futurity.  Jervis,  C.  J.  Here,  the 
bankrupt  undertakes  that  his  assignees  shall  not  object 
to  his  incapacity  to  contract.]  So  as  to  bind  them. 
The  doctrine  of  mutuality  is  applicable  to  the  subject  of 
awards.  How  can  there  be  any  mutuality  in  a  case  of 
this  sort  ?  K  the  award  were  in  his  favour,  the  bank- 
rupt could  derive  no  benefit  from  it.  Marsh  v.  JVood^ 
9  B.  &  C.  659,  4  M.  &  R.  504,  approaches  very  nearly 
to  this  case.  That  was  an  action  of  covenant  by  the 
assignees  of  A.,  a  bankrupt,  on  articles  of  agreement 
entered  into  by  A.  before  his  bankruptcy,  and  the  de- 
fendants, whereby,  after  reciting  that  differences  existed 
between  the  plaintiffs  and  the  defendants  respecting  cer- 
tain ships  of  war  purchased  by  the  former,  they  bound 
themselves  to  abide  by  the  award  of  W.  S. ;  and  the  breach 
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assigned,  was,  that  the  defendants  had  revoked  their  sub^  18&4. 
mission.  The  defendant  pleaded,  that,  before  any  award  ^ 
was  made,  A.  became  bankrupt,  and  all  his  interest  in  Mnims 
the  sabject-matter  of  the  reference  was  assigned  to  the  Bobbbtsok. 
provisional  assignee.  The  plaintiffs  replied,  that  the 
provisional  assignee  assigned  to  them :  and,  upoti  de- 
murrer, it  was  held,  that,  as  the  subject-matter  of  the 
reference  was  taken  out  of  the  bankrupt,  and  assigned  to 
the  plaintiflb,  who  would  not  have  been  bound  by  the 
award,  the  submission  was  no  longer  mutual,  and  there- 
fore was  not  binding.  Lord  Tenterden  said :  '^  It  does 
not  appear  necessary  to  decide  that  bankruptcy  in  gene- 
ral revokes  a  submission  to  arbitration  :  for,  in  this  case, 
it  appears  on  the  record  that  all  the  bankrupt's  interest 
in  the  matters  in  dispute  had  passed  to  the  assignees, 
and  they  clearly  would  not  have  been  bound  by  the 
award  of  the  arbitrator.  The  defendants,  therefore, 
ought  not  to  be  bound.  It  is  clear,  upon  the  autho- 
rities quoted  at  the  bar,  that,  if  the  original  submission 
does  not  bind  all  the  parties,  it  does  not  bind  any  of 
them.  If,  then,  a  submission  not  originally  binding  all 
is  void,  we  must  say,  as  a  rational  consequence,  that,  if 
by  matter  ex  post  facto  a  submission  becomes  ineffectual 
as  to  one  party,  it  must  be  altogether  void.''  (a)  Kthe 
validity  of  the  award  be  only  doubtful,  the  court  will  not 
enforce  it,  either  by  attachment,  or  by  rule  under  the 
statute :  Dickenson  v.  Allsop,  13  M.  &  W.  722. 

Aspland  was  not  required  to  support  his  rule. 

Jervis,  C.  J.  I  think  this  rule  must  be  made  abso- 
lule,  the  award,  notwithstanding  the  objection  which  has 
been  urged  against  it,  being  perfectly  valid.     A  man. 


(a)  See  Taylor  v.  Shuttleworth,  6  N.  C.  277,  8  Scott,  666 ; 
H&nuwin^h  v.  Brian,  ant^,  Vol.  I,  p.  131. 


468  IN   THB   COMMON   2LEAB, 

1854.       being  a  bankrapt^  with  his  eyes  open^  chooees  to  enter 

^^^^         into  an  agreement  of  reference  touching  a  daim  belong- 

^'^^^^       ing  to  his  estate.     He  knows  that  he  has  no  interest  in 

BoBSBTBov.    the  matter^  and  he  must  be  presumed  to  know  the  oofa- 

sequences  of  what  he  is  doing.     The  result  is  adrerse  to 

him^'and  he  is  called  upon  to  pay  costs.    This  is  not  at 

all  like  the  case  of  Marsh  v.  Wood,  where  the  submission 

was  entered  into  before  the  bankruptcy :  neither  does  it 

fall  within  the  principles  which  govern  the  cases  adverted 

to^  of  infants^  femes  covert^  and  persons  attainted.    I 

think  Milnes  cannot  be  heard  to  impeach  the  award. 

The  rule  must  be  made  absolute^  with  costs. 

Maule^  J.  I  also  think  this  rule  must  be  made  ab- 
solute. It  is  perfectly  competent  to  a  bankrupt  to  be- 
come party  to  a  reference.  It  is  a  fallacy  to  say  that  he 
is  incapacitated  by  reason  of  want  of  interest.  Subject 
to  the  claims  of  his  creditors^  he  has  an  interest  in  his 
estate.  Many  cases  may  be  supposed  where  the  legal 
interest  might  remain  in  the  bankrupt^  as  in  the  case  of 
a  chose  in  action  assigned  by  him  before  his  bankruptcy : 
Winch  V.  Keeley,  1  T.  B.  699.  Besides^  if  a  bankrupt 
chooses  to  assume  that  he  has  some  right  or  interest^  it 
is  perfectly  competent  to  him  to  make  that  the  subject 
of  a  submission  to  arbitration  if  he  will.  This  is  not 
like  the  case  of  Marsh  v.  Woody  where,  the  bankruptcy 
having  taken  place  after  the  submission,  the  other  party 
was  held  entitled  to  revoke  it,  for  want  of  mutuality. 
Here,  the  parties  deal  quite  openly;  each  knows  the 
position  of  the  other ;  and  each  must  be  assumed  to  be 
o^nisant  of  the  responsibility  he  was  imposing  upon 
himself. 

Williams,  J.  I  am  entirely  of  the  same  opinion. 
Marsh  v.  FToo^/ belongs  to  that  class  of  cases  which  have 
held  that  the  submission  to  an  arbitration  is  void  if  the 
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failure  arises  from  circumstances  happening  after  the         1854. 
submission  is  entered  into.     This  is  not  a  case  of  that  71     \ 

m  re 

sort.     The  bankrupt^  after  his  effects  had  become  vested       Milnm 
in  his  assignees^  chose  to  make  himself  party  to  a  re-     Robsbtbok. 
ference  in  which  he  may  have  no  interest.     He  must 
abide  by  the  consequences  of  his  act. 

Cbowdeb^  J.  I  am  of  the  same  opinion.  The  bank- 
rupt was  not  compelled  to  enter  into  the  agreement  to 
refer.  But,  having  chosen  to  do  so,  he  is  clearly  bound 
by  it. 

Rule  discharged,  with  costs. 


HiTCHiNS  V.  The  Kilkenny  and  Great  Southern 
AND  Western  Railway  Company. 

Nov.  24. 

rV ILLES^  on  a  former  day  in  this  term,  obtained  a  To  entitle  a 
rule  caUing  on  Richard  Henry  Witty,  a  shareholder  in  ^^^of^a"^' 
the  above  company,  to  shew  cause  why  a  writ  of  scire  "^^l  company 

«     .  .  .       ,  .      .       .       ^  *  scire  facias 

facias  upon  the  judgment  obtained  by  the  plaintiff  in  against  a  share- 
this  cause  should  not  be  issued  against  him,  as  such  ^^^  ^*&9\\ct, 
shareholder  of  the  said  company,  to  enable  the  plaintiff  5:  ^^'  "'.^  (*^^® 

,      ,  .  Companies 

to  have  execution  upon  the  said  judgment  to  satisfy  the  Clauses  Conso- 

I    •    .  •/jp    «        .-I  .  I  .  I  V      •    J  i      lidation  Act, 

plamtin  for  the  residue  unpaid  on  such  judgment,  i846),  it  is  not 
amounting,  with  interest  thereon,  to  1158/.  1*.  3^.,  to  enough  to  shew 

°^  '  '   ^     that  a  fi.  fa.  has 

the  extent  of  the  said  R.  H.  Witty 's  shares  in  the  capi-  been  issued 

tal  of  the  said  company  not  paid  up,  pursuant  to  the  company,  and 

Companies  Clauses  Consolidation  Act,  1845.  b^nTfJaffi- 

The  affidavits  upon  which  the  rule  was   obtained,  davit  must  go 

11  1  !••/*»  1  i^-        •      .1  •     on  to  allege  dr- 

stated,  that  the  plamtifi  commenced  an  action  m  this  cumstances  to 
conrt  in  May,  1849,  against  the  defendants,  a  company  ^^that  due 
incorporated  by  act  of  parliament,  9  &  10  Vict.  c.  ccclx,  diligence  has 

,        ,  been  used  by 

in  which  act  the  Companies  Clauses  Consolidation  Act,  the  plaintiff  to 
1845,  is  incorporated;  that  judgment  was  recovered  in  pert/^the^ 

company  out  of 
which  he  might  obtain  satisfiMtion  of  the  judgment. 

VOL.  XV. — C.  B.  H  H 
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1854.       the  aaid  action  against  the  oompany  for  1862/,  IQ^t  fUl- 
HjTOHiNB     ^^^*>  *^d  87/.  is.  damages ;  that  two  aereral  writ*  of  fi. 
^'  fa.  for  the  amounts  so  recoyered  were  in  Febniaiy^  I860, 

Kuxvsm     issued  on  hehalf  of  the  plaintiff,  intq  the  oooniiea  of 
SouTHx^fi^  Surrey  and  Middlesex,  the  said  oounty  of  Sarxey  being 
Wbstkrk      tjig  county  in  which  the  yenue  was  laid,  and  the  coonty 
of  Middlesex  being  the  county  in  which  the  said  oompany 
then  or  lately  had  offices ;  that  the  said  writs  were  re- 
turned nulla  bona ;  that  there  was  due  and  unsatisfied 
upon  the  said  judgment  the  sum  of  989/.  18».  dd.,  with 
interest;  that  the  deponent  applied  at  the  office  of  the 
company,  situate  at  No.  17,  Gracechurch  Street,  in  the 
city  of  London,  and  requested  to  see  the  secretary  of  the 
said  company;   that  he  there  saw  Mr.  W.  S.  Parker, 
who  stated  that  he  was  the  secretary  of  the  aboY&*named 
oompany;  that  Parker  produced  to  the  deponent  the 
sealed  share-registers  of  shareholders  of  the  oompany  for 
the  years  1848  and  1854;  that  the  deponent  searched 
the  said  registers^  and  upon  each  of  them  found  the  name 
of  Bichard  Henry  Witty  as  the  holder  of  thirty  shares 
in  the  said  company,  upon  which  45/.  had  been  paid ; 
that  the  said  shares  are  of  the  value  of  20/.  each^  as  the 
deponent  had  been  informed  and  believed ;    that  the  de- 
ponent then  inquired  of  Parker  if  Witty  had  made  any 
application  to  him,  as  secretary  of  the  said  company,  to 
transfer  his  shares^  or  any  of  them,  and  was  informed 
by  him  that  he  had  not ;  that  the  deponent  was  further 
informed  by  Parker  that  there  were  three  calls  of  10*. 
each  due  from  Witty  upon  each  of  the  said  shares  on  the 
29th  of  May  last;  that  he  was  informed  by  Parker  that 
the  company  had  not  then,  and  to  the  best  of  his  in- 
formation and  belief  never  had^  purchased  or  held  any 
land,  or  had  any  goods  or  chattels  whatever  in  Irdand, 
whereon  the  plaintiff  could  levy  the  amount  of  the  judg- 
ment debt  in  the  action,  or  any  part  thereof;  that  Par- 
ker alao  informed  the  deponent  that  he  was  secretary  to 
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The  Waterford  and  Kilkenny  Railway  Company^  and        1854. 
that  the  ftamitttfe  and  effects  in  the  said  offioe  at  Grace-      HixcHnrs 
church  Street  were  the  property  and  effects  of  the  last-         ,^ 
named  company,  and  that  the  said  Kilkenny  and  Oreat      Kuxxmsr 
Southern  and  Western  Railway  Company  had  not,  to  soitthbbkai^b 
the  knowledge  of  Parker,  any  lands,  goods,  or  effects  in    rj!!?*""'^ 
England  whereon  the  plaintiff  could  levy  the  amount 
of  the  judgment,  or  any  part  thereof;  that  the  deponent 
verily  believed  the  information  so  given  to  him  by  Par- 
ker to  be  true ;  and  that  Witty  had  received  due  notice 
of  the  ap^Uoation. 

iMsh  noFw  shewed  cause.  This  application  is  founded 
upon  the  80th  section  of  the  Lands  Clauses  Consolida- 
tion Act,  8  &  9  Vict.  o.  16,  which  enacts,  that,  "if  any 
execution,  either  at  law  or  in  equity,  shall  have  been 
issued  against  the  property  or  effects  of  the  company, 
amd  if  there  cannot  be  found  sufficient  whereon  to  levy 
such  e^ecuiion,  then  such  execution  may  be  issued 
against  any  of  the  shareholders,  to  the  extent  of  their 
shares  respectively  in  the  capital  of  the  company  not 
then  paid  up :  Provided  always,  that  no  such  execution 
shall  issue  against  any  riiareholder  exfcept  upe»  an  order 
of  the  eourt  in  which  the  action,  suit,  or  other  proceed- 
iag  shall  have  been  brought  or  instituted,  made  upon 
motion  m  open  court,  after  sufficient  notice  in  writing 
to  the  persons  sought  to  be  chai^ged ;  and,  upon  such 
motion,  such  court  may  order  execution  to  issue  accord- 
ingly ;  and,  for  the  purpose  of  ascertaining  the  names 
of  the  shareholders,  and  the  amount  of  capital  remaining 
to  be  paid  upon  thdr  respective  shares,  it  shall  be  law- 
M  for  any  person  entitled  to  any  such  execution,  at  all 
reasonaMe  times  to  in^eet  the  register  of  shareholders, 
without  a  fee.*'  The  question  is,  whether  the  affidavits 
upon  which  this  rule  were  moved  contain  enough  to 
shew  the  court  that  ''there  cannot  be  found  sufficient 

H  h2 
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1854.        effects  of  the  company  whereon  to  levy  the  execation/' 
HiTOHHTB      ^^  ^  former  application  by  this  plaintiff  against  one 
^'  Emery^  another  shareholder  of  this  company  (a),  the 

KiLxxNirT  coart  refused  to  grant  a  scire  facias  upon  an  affidavit 
SouTHSBK  AND  merely  stating  that  judgment  had  been  obtained  against 
Ba^a^Co  *^®  company,  and  that  two  writs  of  fieri  fiacias  issued 
against  them,  and  had  been  returned  nuUa  bona.  The 
affidavits  upon  the  present  occasion  carry  the  matter 
very  little  further :  they  amount  in  substance  to  a  state- 
ment, that,  firom  information  received  fix>m  Parker,  the 
secretary,  the  company  have  not,  to  the  knowledge  of 
that  gentleman,  any  property  or  effects  in  England. 
It  does  not  appear  that  any  inquiry  has  been  made 
elsewhere.  And,  as  to  the  two  writs,  they  may  have 
been  returned  nulla  bona  at  the  instance  of  the  plaintifr 
himself.  [Jervis,  C.  J.  Very  little  diligence,  certainly, 
seems  to  have  been  used.  Maule,  J.  It  is  the  business 
of  a  plaintiff  who  wauts  a  scire  facias  to  shew  that  he  has 
no  means  of  obtaining  satisfaction  of  his  judgment 
without  it.  This  seems  to  be  an  attempt  to  cast  the 
burthen  of  proof  upon  the  shareholder.  The  party 
ought  to  satisfy  the  court  that  he  wants  the  writ,  and 
that  he  cannot  do  without  it.  Do  these  affidavits  shew 
more  than  that  the  plaintiff  wants  the  unit  ?]  The  affi- 
davits do  not  even  allege  that  the  money  is  due  to  the 
plaintiff.  It  is  quite  consistent  with  everything  that  is 
sworn,  that  the  judgment  may  have  been  assigned  to  a 
third  person, — to  the  company  themselves,  for  whose 
benefit  this  application  may  be  made. 

Willes,  in  support  of  his  rule.  The  court  is  not  now 
called  upon  to  decide  whether  or  not  the  fiEu^  exist 
which  entitle  the  plaintiff  to  enforce  his  judgment  against 

(a)  Hitchins  v.  The  Kilkenny  and  Orectt  Southern  and  Weit- 
em  Railway  Company,  in  re  Emery,  antd,  Vol.  X,  p.  160. 
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Mr.  Witty.     There  is  no  hardship  in  making  the  share-        1854. 
holder  pay  what  he  owes  to  the  company.     The  fact  of      hitohikb 
his  liability^  and  its  extent^  will  be  ascertained  when  the  J^ 

scire  facias  is  granted.      [^Maule,  J.     Must  the  scire     Kilkxnvt 
fEicias  allege  that  dne  diligence  has  been  used?]     In  g^^m^^ 
Marson  v.  Lund,  16  Q.  B.  344,  it  did  so  allege,  and    ^^^^^J^ 
there  was  a  traverse  of  the  allegation.     Lord  Camp- 
bell there  says :  "  If  due  diligence  has  not  been  used  to 
obtain  satisfaction  from  the  effects  of  the  company,  that 
may  be  pleaded,  and  will  be  a  good  answer  to  the  sci.  fa. 
And,  if  there  is  any  other  legal  reason  why  the  sci.  fa. 
should  not  issue,  that  also  must  be  a  matter  of  plea.'' 
[Jervis,  C.  J.     The  statute  does  not  require  the  scire 
facias  to  aver  diligence.]     It  does  not :  that  is  a  condi- 
tion required  by  the  court,  to  satisfy  itself  that  there  is 
a  case  for  inquiry.     What  more  is  the  plaintiff  to  do  to 
entitle  himself  to  have  the  question  tried  on  a  scire  facias, 
than  has  been  done  here  ?     Is  he  to  negative  by  anti- 
cipation every  possible  form  of  defence  that  could  be 
suggested  ?     Inquiry  has  been  made  at  the  only  proper 
place  for  obtaining  information,  viz.  the  oflSce  of  the 
company,  and  of  their  secretary.     The  company  was 
established,  for  the  purpose  of  making  a  railway  in  Ire- 
land, so  long  ago  as  1846 ;  and  they  appear  never  to 
have  acquired  a  foot  of  land  there :  nor  do  they,  to  the 
knowledge  of  their  secretary,  possess  any  property  or 
effects  whatsoever  in  this  country.     As  to  the  sugges- 
tion that  the  judgment  in  this  action  may  have  been 
assigned  by  the  plaintiff  to  the  company  themselves, — 
it  is  not  alleged  in  any  affidavit  that  that  has  been  done : 
and  the  court  will  never  presume  firaud.     [Maule,  J. 
Would  it  be  any  answer,  if  it  had  appeared  by  affidavit 
that  the  judgment  debt  had  been  assigned  to  the  di- 
rectors ?]     Clearly  not.     And,  if  the  law  prevents  such 
a  transaction,  the  fact  might  be  pleaded  to  the  scire 
facias. 
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1854.  Jbrvis^  C.  J.    My  learned  Brothers  aeem  to  fhink 

HiTCHiirB      enough  is  shewn  upon  the  affidavits  to  entitle  the 


^'  tiflf  to  a  scire  facias :  and  I  do  not  yery  much  object. 

Thi  ^ 


AND  G«EAT  B,ule  absolute. 

SOUTRSBN  Ain> 

WsBTSSir 
Bailwat  Gq: 


Wood  t^.  The  Goyernob  and  Company  op  Copper 
.,    o  Miners  in  Enoland. 

A  cause  and  all  X  HIS  was  Ru  action  of  Covenant  upon  articles  of  agree- 
fe^n^i^^  ment  entered  into  on  the  2l8t  of  July,  1847,  between 
the  plaintiff  and  the  plaintiff  and  the  Governor  and  Company  of  Copper 

the  defendants  .     -«      ,       , 

were  by  an  or-    Miners  in  England. 

prinsa^arob-       ^7  ^^  Order  of  nisi  prius  made  at  the  Gloucester 

sequent  rule  of   Spring  Assizcs,  1848,  it  was  ordered  that  a  verdict  be 

court,  referred        r       ^  >  i 

to  an  arbitrator,  taken  for  the  plaintiff  for  the  damages  in  the  declaration, 
cause  to  abide*  subject  to  a  reference  to  Mr.  Bros,  to  whom  the  cause 
the  evon^  and    mjfl  ^  matters  in  difference  between  the  parties  were 

those  of  the  re-  ^  ^ 

ference  and        referred,  and  who  was  to  raise  upon  his  award  such 

awai*d  to  be  in 

the  discretion     questions  for  the  opinion  of  the  court  as  either  of  the 

to  wh^  w*8^to  P»^^i®8  ™i&li*  «^1  ^P^^  ^i°^  ^  do,  and  to  assess  the 
be  at  liberty  to   damages  contingently  upon  certain  issues  of  law, — the 

make  two  seve-  .       a,.  ^       ».  •    ^.  .         i  .1  *.« 

rai  awards  at  costs  of  the  cttuse  to  aotoe  the  event,  and  the  costs  of  the 
bf  thTfir^^r  ^ference  and  award  to  be  in  the  discretion  of  the  arbi- 

which  Lc  was       tratofl 
to  raise  ques- 
tions of  law  for 

the  opinion  of  the  court ;  and  it  waa  by  the  rule  of  court  ordered  '*  that  neitiier  party 
should  enforce  payment  of  anything  which  might  be  found  due  by  the  arbitrator,  under 
the  first  award,  until  the  arbitrator  should  have  made  his  final  award." 

The  arbitrator  stated  a  case  for  the  opinion  of  the  court ;  and,  in  the  result,  the  plaintiff 
became  entitled  to  22721,  2f.  damages.  The  defendants  afterwards  obtahied  an  act  of 
parliament  for  regulating  their  afiairs,  and  under  that  act  the  plaintiff  received  an  allot- 
ment of  shares  in  lieu  of  the  damages  so  awarded  to  him.  It  having  become  unnecessary 
and  impracticable  to  proceed  further  with  the  reference,  no  second  award  was  ever  made. 
The  plaintiff,  however,  signed  judgment,  and  issued  an  execution  against  the  defendants 
thereon,  for  the  costs  of  the  action  : — 

'I'hc  court  set  aside  the  judgment,  with  costs, — holding,  that^  in  the  abteooo  of  tkJkkU 
award,  iho  plaintiff  was  by  the  rule  of  court  precluded  from  enforcing  his  remedy  for  sudi 
costs. 
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B7  a  rule  of  court,  of  the  11th  of  May,  1848,  it  was  18B4. 
ordered  "  that  the  arbitrator  'should  be  at  liberty  to  woot 
make  and  publish  two  several  awards,  at  different  times,  .„^_  ♦• 

.  .  THSQOTtBNOB 

of  and  concerning  the  different  matters  referred  to  him,   aitd  Ck>uBAvr 

and  in  and  by  the  first  of  his  said  awards  to  raise  such     mihsbs  ^ 

points  of  law  for  the  opinion  of  the  court  as  either  of     Bh»i«a»p. 

the  parties  should  require  him  to  do,  and  to  assess  the 

damages  contingently  upon  the  demurrer  depending  in 

the  cause,  and  upon  the  yiews  which  the  court  might 

take  of  the  questions  of  law  so  to  be  submitted  to  them 

as  aforesaid ;  and  that,  after  the  judgment  of  the  court 

should  have  been  given  upon  the  demurrer,  and  also  upon 

the  questions  of  law  to  be  submitted  to  the  court  as 

aforesaid,  the  arbitrator  should  be  at  liberty  to  make 

and  publish  his  second  award  of  and  concerning  the 

other  matters  so  as  aforesaid  referred  to  him ;  and  that 

neither  -pniij  should  enforce  payment  of  an3rthing  which 

might  be  found  due  by  the  arbitrator,  under  the  first 

award,  until  the  arbitrator  should  have  made  his  final 

award  between  the  parties/' 

On  the  6th  of  November,  1848,  Mr.  Bros  made  his  first 
award  (as  it  was  called),  raising  certain  questions  for  the 
opinion  of  the  court,  in  the  shape  of  a  special  case.  The 
case  and  the  demurrer  were  argued  together ;  and,  on 
the  30th  of  May,  1849,  the  court  gave  judgment  for  the 
plaintiff  on  the  demurrer :  vide  anti.  Vol.  VII,  p.  906. 
The  result  was  that  the  plaintiff  was  held  entitled  to 
recover  a  sum  of  2272/.  2s. 

On  the  24th  of  July,  1851^  an  act  passed  intituled  ^'  An 
act  for  facilitating  the  settlement  of  the  affairs  of  the 
Governor  and  Company  of  Copper  Miners  in  England, 
and  for  the  better  management  of  the  said  Company,^' 
14  &  15  Vict.  0.  cv. 

On  the  10th  of  December,  1851,  at  a  meeting  of  de- 
benture holders  and  creditors  of  the  company  duly  con- 
vened pursuant  to  the  8th  section  of  that  act,  it  was 


466  IN   THE   COMMON   PLSAS^ 

1854.        resolved  by  four  fifths  in  value  of  the  holders  of  deben- 
YiQoj,         tures,  promissory  notes^  and  loan  notes,  and  other  cre- 
9'  ditors  of  the  company  present  at  the  meeting,  as  fol- 

AjrDCoxpAKT  lows: — "That  it  is  expedient  to  convert  all  the  deben- 
Hi^'»  tures,  promissory  notes,  loan  notes,  and  delHs  of  the 
EvaLAin).  Governor  and  Company  of  Copper  Miners  in  England, 
the  holders  and  creditors  in  respect  of  which,  at  the 
time  of  the  first  insertion  of  the  advertisement  of  this 
meeting  have  not  executed  the  indenture  of  the  Sift  of  No- 
vember, 1848,  mentioned  or  referred  to  in  'The  Gover- 
nor and  Company  of  Copper  Miners  Act,  1851/  or  left 
claims  in  the  master's  office  under  the  decree  in  the  said 
act  also  mentioned,  for  the  purpose  of  claiming  the  bene- 
fit of  the  said  indenture,  or  who,  having  left  such  daims, 
had  abandoned  the  same,  and  all  claim  to  the  benefit  of 
the  same  indenture,  and  under  the  said  decree,  or  who 
had  been  declared  in  the  suit  in  the  said  act  mentioned 
not  to  be  entitled  to  the  benefit  of  the  same  indenture, 
by  reason  of  their  not  having  executed  the  same  inden- 
ture within  twelve  calendar  months  after  the  date  there- 
of,— into  paid  up  stock  of  the  said  company  at  the  rate 
of  50/.  per  centum  of  the  amoimt  of  such  debentures, 
promissory  notes,  loan  notes,  and  debts.'' 

By  the  12th  section  of  the  act, — after  reciting  that 
''  a  certain  action  of  covenant  is  depending  in  Her  Ma- 
jesty's court  of  Common  Pleas  at  Westminster,  wherein 
H.  W.  Wood  is  plaintifi*,  and  the  said  Governor  and 
Company  of  Copper  Miners  in  England  are  defendants, 
and  the  said  action  and  all  matters  in  difference  between 
the  said  H.  W.  Wood  and  the  said  Governor  and  Com- 
pany of  Copper  Miners  in  England  stand  referred  to  T 
Bros,  Esq.,  with  power  to  publish  two  separate  awards 
at  different  times,  and  by  the  first  of  these  awards  to 
raise  points  for  the  opinion  of  the  court,  and  on  the 
judgment  of  the  court  thereon  to  make  his  second 
award ;  and  that,  on  the  6th  of  November,  1848,  the  said 
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T.  Bros  made  his  first  awards   and  thereby  assessed        1854. 
certain  damages  sustained  by  the  said  H.  W.  Wood  at        ^^— 

the  sum  of  22721.  2s.,  and  the  verdict  was  issued  [sic]   ^ ^  •• 

for  the  plaintifi^  on  the  first  four  issues^  and  certain  ques-   AKD€k>]cPAirr 

tions  of  law  were  raised  for  the  opinion  of  the  court  on     Mimnis  ^ 

the  fifth  issue^  and  the  second  and  final  award  of  ike  said      BnaLiM). 

arbitrator  hath  not  been  made^** — it  is  enacted*"  that  the 

said  H.  W.  Wood  shall  be  deemed  and  considered  a 

creditor  of  the  said  Governor  and  Company  of  Copper 

Miners  in  England^  within  the  intent  and  meaning  of 

this  act^  for  all  and  every  such  sum  and  sums  of  money 

as  have  been  and  shall  be  awarded  to  the  said  H.  W. 

Wood  by  the  said  T.  Bros,  or  by  any  other  arbitrator  to 

whom  the  said  cause  and  matters  may  hereafter  at  any 

time  be  referred  in  the  place  of  the  said  T.  Bros,  and /or 

any  costs  which  shall  be  awarded  by  the  said  T.  Bros,  or 

other  such  arbitrator  as  aforesaid,  to  be  paid  by  the  said 

Grovemor  and  Company  of  Copper  Miners  in  England 

to  the  said  H.  W.  Wood ;  and  that,  until  the  said  T. 

Bros,  or  such  other  arbitrator  as  aforesaid,  shall  have 

made  his  final  award,  the  said  H.  W.  Wood  shall  be 

deemed  and  considered  a  creditor  of  the  said  company 

for  the  said  sum  of  2272/.  2*.'' 

After  the  passing  of  the  resolution  of  the  10th  of  De- 
cember, 1851,  the  sum  of  1136/.  in  paid  up  stock  of  the 
company  was  duly  allotted  to  the  plaintiff,  in  pursuance 
of  that  resolution ;  and  the  plaintiff  accepted  such  stock 
so  allotted  to  him. 

The  plaintiff,  after  having  received  the  allotment 
above  mentioned,  proceeded  to  tax  his  costs  of  the  action, 
to  the  amount  of  324/.  13*.  6e/.,  and  final  judgment  was 
signed  on  the  3rd  of  April,  1854,  for  the  2272/.  2*.,  and 
the  said  costs;  and  on  the  8th  of  June  the  plaintiff 
issued  a  fi.  fa.  thereon  for  the  costs. 

Upon  an  affidavit  of  the  above  facts,  and  also  stating, 
that,  after  the  passing  of  the  above  act,  and  before  the 
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1854.       judgment  had  been  signed  in  the  action,  the  lands,  mines, 
y^^j^        collieries,  hereditaments,  plant,  machinery,  fixtures,  and 
*•  effects  comprised  in  the  mortgage  security  in  the  said  act 

AKD  CoMPAST  (s*  22)  mcutioned,  were,  in  pursuance  of  an  arrangement 
Mim^nr  ^^^  between  the  defendants  and  the  Bank  of  England, 
Englakd.  reoonveyed  to  the  defendants  by  the  Bank  of  England ; 
that  the  deponent  was  informed  by  the  plaintiff's  attorw 
ney  that  he  intended  forthwith  to  levy  execution  upon 
the  property  of  the  company  for  the  oosts,  unless  pre- 
vented; that  the  arbitrator  had  not  made  his  second 
award  concerning  the  matters  so  referred  to  him  as 
aforesaid ;  and  that  the  deponent  believed,  that,  on  the 
hearing  before  the  arbitrator  of  the  said  other  matters, 
the  defendants  would  be  able  to  substantiate  and  prove 
a  claim  against  the  plaintiff  in  respect  of  the  said 
other  matters,  far  exceeding  the  amount  of  the  said 
costs, 

Bovill,  in  Trinity  Term  last,  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  the  final  judgment 
signed  and  the  writ  of  fi.  fa.  issued  in  this  cause  by  the 
plaintiff  should  not  be  set  aside,  or  why  the  said  writ 
should  not  be  set  aside,  and  why  satisfaction  should  not 
be  entered  on  the  record  as  to  the  damages  for  which 
the  judgment  was  signed,  or  why  all  further  proceedings 
on  the  said  judgment  should  not  be  stayed  until  after 
the  arbitrator  should  make  his  final  award. 

Willes  now  shewed  cause,  upon  affidavits  stating,  that 
the  power  of  the  arbitrator  to  make  a  second  award  was 
only  with  reference  to  the  determination  of  the  contract 
between  the  plaintiff  and  the  company,  in  case  the  arbi- 
trator should  think  fit  to  determine  it,  there  being  then 
no  other  matter  in  difference  between  them ;  that  the 
arbitrator  declined  to  determine  the  contract,  unless 
with  the  plaintiff 's  consent ;  that,  the  plaintiff  having 


EiraiAND. 
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refxised  to  consent^  the  arbitrator  declined  to  make  any  1854. 
further  award ;  and  that  the  time  for  so  doing  had  now  Wood 
expired.     The  company  have  under  the  provisions  of  XHiOoviiuroB 

their  act  paid  the  damages  to  which  the  costs  in  question    awd  Company 

ov  Co^pm 
are  accessory.     The  judgment  of  the  court  pronounced      Mnrsss  ik 

in  Trinity  Term^  1849^  entitled  the  plaintiff  to  damages 

to  the  extent  of  2272/.  2«.    What  is  there  to  deprive 

him  of  his  costs  ?     If  entitled  to  damages^  he  must  of 

necessity  be  entitled  to  costs  also.     [Jervis,  C.  J.     Why 

did  he  not  get  his  costs  at  the  time  of  the  allotment 

made  to  him  on  account  of  the  damages?]     It  may  be 

that  the  legislature  thought  he  should  have  all  his  costs^ 

and  not  50/.  per  cent.     [Jervis,  C.  J.     One  would  have 

expected  them  to  say  so,  then.]     The  arbitrator  was 

bound  to  leave  the  matter  at  lai^e ;  and  the  result  of 

the  judgment  of  the  court  rendered  it  unnecessary  for 

the  arbitrator  to  make  any  further  award.     [Maule,  J. 

This  is  not  in  form  an  award  at  all.     Is  it  the  substance 

of  an  award,  where  the  arbitrator  omits  to  make  an 

award  as  to  something  his  awarding  on  which  is  to  be  a 

condition-precedent  to  the  thing's  being  an  award  ?  The 

arbitrator  here  has  omitted  to  dispose  of  a  matter  which 

he  had  to  dispose  of  as  a  condition-precedent ;  and  he 

does  not  affect  to  make  an  award.     Crotoder,  J.     This 

has  been  dealt  with  as  an  award  for  several  years,  and 

argued  upon  as  such,  (a)     Maule,  J.     Its  being  called  so 

for  a  century  will  not  make  it  an  award,  if  it  is  not  an 

award.]     Be  the  award  final  or  not,  there  is  an  award  of 

damages  in  favour  of  the  plaintiff  in  the  cause,  and  he  is 

entitled  to  the  costs  as  a  necessary  consequence. 

Bovill  and  JR.  E,  7\imer,  in  support  of  the  rule.     That 
which  is  called  the  first  or  preliminary  award,  is  in  truth 

(a)  See  Wood  v.  The  Copper  Miners  Company,  ant^.  Vol.  XIV, 
p.  4S8. 
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nothing  more  than  a  special  case  stated  for  the  opinion 
of  the  court. 

Jebyis^  C.  J.  I  think  the  fedr  construction  of  the 
order  and  rule  of  courts  is^  that  nothing  was  to  be  done 
by  either  party  for  the  purpose  of  enforcing  payment  of 
what  might  be  found  due  under  the  first  award,  until 
the  arbitrator  should  have  made  his  final  award.  That 
being  so^  the  plaintiff  could  not  have  enforced  payment 
of  the  damages  until  the  final  award  was  made,  and 
therefore  can  have  no  remedy  for  the  costs.  I  therefore 
think  the  rule  must  be  made  absolute  to  set  aside  the 
execution. 


Maule^  J.  It  seems  to  me  that  the  effect  of  the 
whole  is  this : — A  cause  and  certain  matters  in  differ- 
ence are  referred  to  a  barrister.  There  being  certain 
grave  questions  involved  in  the  inquiry,  it  is  agreed, 
that,  before  determining  the  matters  in  controversy,  the 
arbitrator  shall  obtain  the  benefit  of  the  opinion  of  the 
court.  The  arbitrator  has  done  this,  and  he  has  done 
no  more.  He  has  not,  therefore,  made  an  award  in  the 
sense  of  the  order  of  reference4  He  did  not  intend  or 
profess  to  make  an  award  so  as  finally  to  dispose  of  the 
matters  in  difference :  and,  before  the  time  for  doing 
that  arrived,  an  act  of  parliament  passed  under  which 
the  plaintiff  (in  common  with  other  creditors  of  this 
company)  received  debentures  or  shares  in  satisfaction  of 
the  damages  sought  to  be  recovered  in  the  action ;  and 
thereby  the  plaintiff's  right  to  damages  was  put  an  end 
to.  Under  the  second  rule  (of  the  11th  of  May,  1848), 
the  arbitrator  had  power  to  award  what  sum  should  be 
paid  to  the  plaintiff  as  the  price  of  the  determination  of 
the  contract.  The  plaintiff  declined  to  give  up  the  con- 
tract :  and,  as  that  was  the  principal  object  of  proceed- 
ing further  in  the  arbitration,  the  arbitrator  considered 


MICHAELMAS   TESM^    18   VICTORIA.  471 

it  unnecessary  to  make  an  award.     The  second  rule  pro-        1854. 
yides  that  "  neither  party  shall  enforce  payment  of  any        ~ 
thing  which  may  be  found  due  by  the  arbitrator^  under  v, 

the  first  awards  until  the  arbitrator  shall  have  made  his  ^^|^  Company 
final  award  between  the  parties/^     It  is  clear  that  no     ?^  ^^'* 
final  award  has  been  made.     That  which  has  been  made      Ev&land. 
is  not  final  either  in  form  or  in  substance.     The  plaintiflT^ 
therefore^  being  conclusively  estopped  from  enforcing  the 
judgment^  the  justice  of  the  case  clearly  is  that  the 
judgment  should  be  set  aside.     It  is  part  of  the  means  of 
enforcing  that  which  the  second  rule  says  he  shall  not 
enforce.     I  therefore  think  the  rule  should  be  made 
absolute  to  set  aside  the  judgment. 

Crowdeb^  J.  '  I  entirely  concur  with  my  Brother 
Maule.  It  seems  agreed  by  the  rule  of  court  of  the  1 1th 
of  May^  1848^  that  there  should  be  two  awiirds.  In  all 
cases  where  matters  in  difference  are  submitted  to  an 
arbitrator,  it  is  a  condition  that  he  shall  finally  dispose 
of  aU  the  matters  referred.  Where  the  arbitrator  is  to 
make  two  awards,  the  agreement  to  that  e£Pect  implies 
that  the  first  award  is  not  to  be  final.  Here,  the  arbi- 
trator made  his  first  award,  which  professes  not  to  be  a 
final  award.  Nothing  is  said  about  costs.  The  mention 
of  costs  probably  was  omitted,  because  the  arbitrator 
intended  they  should  be  fully  and  finally  disposed  of  by 
his  second  award.  The  plaintiff  by  signing  judgment  is 
seeking  to  do  that  which  is  directly  prohibited  by  the 
rule. 

Rule  absolute  to  set  aside  the 
judgment,  with  costs. 
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Skinner  and  Others  v.  Cabter. 

Nov,  24. 

Tlic  affidavit  rVlLLES,  on  a  former  day  in  this  term,  obtained  a 

to^t  wTde^P^  rule  calling  upon  the  plaintiffs  to  shew  cause  why  the 

ceediugs  to  out-  writs  of  exigent  and  allocatur  exigent  issued   in  this 

guimty  must  cause,  and  the  judgment  of  outlawry  entered  against  the 

^vZki^  defendant,  should  not  respectively  be  set  aaide  for  irre- 

it  ifldulyauSo.  gularity,  with  costs. 

riflod  as  the 
attorney  of  the 

defendant.  Ijush,  who  appeared  to  shew  cause,  objected  that  the 

affidavit  upon  which  the  rule  was  o^btained,  did  not 
appear  to  be  sworn  by  the  defendant,  or  by  his  attorney, 
or  a  person  standing  in  any  relation  to  him  to  warrant 
the  application  on  his  behalf;  the  deponent  being  merely 
described  as  '^  R.  G.  £.,  of  &c.,  gentleman.'^  This  was 
decided  in  this  court  in  HouldUch  v.  Suni^en,  2  N.  C. 
712,  3  Scott,  169,  5  DowL  P.  C.  36,  upon  the  authority 
of  an  earlier  case  in  the  Queen^s  Bench,  of  Pbtnkett  v. 
Buchanan,  3  B.  &  C.  736,  5  D.  &  R.  625.  The  present 
rule,  therefore,  has  been  obtained  without  authority, 
and  must  be  discharged  with  costs.  [Maule,  J.  It  is 
like  error  to  set  aside  proceedings,  by  a  stranger.}  Pr^ 
cisely  so. 

Willes  admitted  that  he  could  not  sustain  his  rule. 

Bule  discharged,  with  costs. 


End  op  Michaelmas  Term. 
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REGULJE  GENERALES. 

The  4th  section  of  ^'The  Railway  and  Canal  Traffic 
Act,  1854/'  17  &  18  Vict.  c.  31,  enacts  that  "it  shall  be 
lawful  for  the  court  of  Common  Fleas  at  Westminster, 
or  any  three  of  the  judges  thereof,  of  whom  the  Chief 
Justice  shall  be  one, — and  it  shall  be  lawful  for  the 
superior  courts  in  Dublin,  or  any  nine  of  the  judges 
thereof,  of  whom  the  Lord  Chancellar,  the  Master  of 
the  RqUs^  the  Lords  Chief  Justice  of  the  Queen's  Bench 
and  Common  Pleas^  and  the  Lord  Chief  Baron  of  the 
Exdbequer,  shall  be  fiv^ — from  time  ta  time  to  make 
all  such  general  rules  and  orders  as  ta  tbe  forms  of  pro- 
ceedings and  process,  and  all  other  matters  and  things 
touching  the  practice  and  otherwise  in  carrying  this  act 
into  ej:ecution  befoire  such  courts  and  judges,  as  they 
may  think  fit,  in  Englaxwt  or  Ireland ;  and  in  Scotland  it 
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1855.        shall  be  lawful  for  the  court  of  Session  to  make  such  acts 
of  sederunt  for  the  like  purpose  as  they  shall  think  fit/' 
In  pursuance  of  the  above  provision,  the  judges  of 
this  court  have  framed  the  following  rules  and  forms  : — 

General  Rules  as  to  Forms  of  Proceedings  and  Pro- 

4 

cess,  made  pursuant  to  the  statute  17  &  18  Yict. 
c.  31,  s.  4,  intituled  ^'  An  Act  for  the  better  Re- 
gulation of  the  Traffic  on  Railways  and  Canak/' 

1.  Every  application  made  imder  this  act  to  the 
court  shall  be  for  a  rule  calling  upon  the  company  or 
companies  complained  of,  to  shew  cause  why  a  writ  of  in- 
junction should  not  issue  against  such  company  or  compa- 
nies, injoining  them  to  do,  or  to  desist  from  doing,  the 
thing  required  to  be  done,  or  the  thing  the  doing  of  which 
is  complained  of  by  the  company  or  person  making  such 
application;  and  every  application  made  imder  this  act 
to  a  judge  at  chambers  shall  be  by  summons  calling  upon 
the  company  or  companies  complained  of  to  shew  cause 
in  like  manner ;  which  summons  shall  be  granted  only 
upon  affidavit,  and  upon  a  statement  made  to  the  judge, 
in  like  manner  as  upon  an  application  to  the  court  for  a 
rule  to  shew  cause. 

2.  If  on  the  hearing  of  any  such  rule  or  summons, 
the  court  or  judge  shall  think  fit  to  direct  and  prosecute 
inquiries  into  the  matter  thereof,  under  the  3rd  section 
of  this  act,  the  order  for  that  purpose  shall  be  in  the 
following  terms,  or  to  the  like  effect ;  the  rule  or  sum- 
mons being  enlarged  until  such  further  day  as  the  court 
or  judge  shall  think  fit,  in  order  that  in  the  meantime 
such  inquiries  may  be  made  and  reported  on  : — 

"  In  the  Common  Pleas. 

"  In  the  matter  of  the  Complaint  of  A.  B,  [or,  '  of 
the  — — —  Company']  against  the Com- 
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pany. — It  is  ordered  that  C.  D.,  Esq.,  engineer  [or,  as        1855. 
the  case  may  be"],  do  forthwith  make  such  inquiries  into      j^      ^^^ 
the  matter  of  this  complaint  as  may  be  necessary  to  ena- 
ble the  court  [or,  '  the  Honorable  Mr.  Justice ^] 

to  determine  the  same,  and  do  report  thereon  to  the 

court   [or,  'to  the  said  Mr. Justice  *],  on  or 

before  the day  of next, 

"Dated  this day  of ,  185— .'' 

3.  Office  copies  of  all  the  affidavits  filed  by  either 
party  on  the  hearing  of  such  rule  or  summons,  shall,  at 
the  expense  of  such  party,  be  furnished  to  the  person 
appointed  to  make  such  inquiries,  within  three  days 
after  the  making  of  such  order  as  aforesaid. 

4.  The  parties  shall  be  entitled  to  be  again  heard  by 
the  court  or  judge,  upon  the  said  report ;  but  no  fresh 
affidavits  shall  be  allowed  on  such  hearing,  unless  by 
leave  of  the  court  or  a  judge. 

5.  Every  writ  of  injunction  issued  under  this  act 
shall  be  in  the  following  form,  or  to  the  like  eflTect : — 

"  VICTORIA,  &c.    To  the Company,  their 

agents  and   servants,   and    every  of   them.   Greeting. 

Whereas  A.  B.   [or  "the Company ^^]  hath 

lately  complained  before  us  in  our  court  of  Common 
Pleas  at  Westminster,  of  a  violation  and  contravention  by 

you  the  said Company  of,  '  The  Railway  and 

Canal  Traffic  Act,  1854/  that  is  to  say,  in  [state  the  act 
or  omission  complained  o/]  :  And  whereas,  upon  the  hear- 
ing of  such  complaint,  the  same  hath  been  found  to  be 
true :  We  do,  therefore,  strictly  injoin  and  command  you 
the  said Company,  and  your  agents  and  ser- 
vants, and  every  one  of  you,  that  you,  and  every  one  of 
you,  do  from  henceforth  altogether  absolutely  desist  from 
[state  the  matter  for  the  injunction,  where  an  act  done  is 

1  i2 
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1855.        complained  of]  [or  "  that  you  and  every  one  of  you  forth" 

Req.  Gek.     with  do ''  {state  the  matter  for  the  injunction^  where  an 

omission  is  complained  of)"}  until  our  said  court  shall 

make  order  to  the  contrary.     Witness,  Sir  John  Jervis, 

Knight,  at  Westminster,  the day  of ,  in 

the  year  of  our  Lord  — 


» 


6.  If  the  court  or  judge  shall  think  fit  also  to  make 
an  order  directing  the  payment  of  a  sum  of  money  by 
the  company  or  companies  complained  of,  such  order 
shall  be  in  the  following  form,  or  to  the  like  effect : — 

"  In  the  Common  Pleas. 

"  In  the  matter  of  the  complaint  of against 

the  Company. — It  is  ordered  that  the  said 

Company  do  pay  to  the  said  ■  [or 

''  into  court,  to  abide  the  ultimate  decision  of  the  court 
in  the  matter  of  the  said  complaint,'^  or  '^  to  the  use  of 

Her  Majesty'^]  the  sum  of  £ for  every  day  after 

the day  of instant,  that  the  said 

company  shall  fail  to  obey  a  certain  writ  of  injunction 
dated  this  day,  and  issued  against  the  said  company  at 

the  instance  of  the  said 

''  Dated  this day  of ,  185     /' 

7.  If  such  money  be  ordered  to  be  paid  into  court 
to  abide  the  ultimate  decision  of  the  court,  the  same 
shall,  upon  the  ultimate  decision  of  the  court  being 
made,  be  paid  out  of  court  either  to  the  party  complain- 
ing, or  to  the  use  of  Her  Majesty,  or  to  the  company  by 
which  the  same  was  paid  into  court,  as  the  court  or  judge 
shall  direct. 

John  Jervis. 
W.  H.  Maule. 
C.  Cresswell. 
E.  V.  Williams. 
B.  B.  Crowdsr. 
January  81, 1855. 
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Edwards  v,  Hodges.  ,     ,« 

Jan,  12. 


HIS  was  an  action  of  trespass  for  breaking  and  Upon  a  plea  of 
entering  the  plaintiff's  dwelling-house  in  the  city  of  SSitSel"  whew 
London^  turning  out  the  plaintiff^  and  seizing  his  goods.  ***?  defence 
The  defendant  pleaded  not  guilty  "  by  statute.*'  several  sta- 

The  only  statute  mentioned  in  the  margin  of  the  plea,  more  ^"which 
was,  the  11  G.  2,  c.  19,  ss.  16,  22.     The  16th  section,—  ?LTi!^*^ 

'  ^  '  '  '        from  the  mar- 

reciting,  that,  "whereas  landlords  are  often  great  suf-  gin, their inaer* 

ferera  hj  tenants  running  away  in  arrear,  and  not  only  ^^t 
suffering  the  demised  premises  to  lie  uncultivated  with-  ^^^^f^^  ^ 
out  any  distress  thereon,  whereby  their  landlords   or  tenna,  witiin 
lessors  might  be  satisfied  for  the  rent-arrear,  but  also  Law  Prooedore 
refusing  to  deliver  up  the  possession  of  the  demised  y^^a'^^^ 
premises,  whereby  ike  landlords  are  put  to  ike  expense  »:  222,  at  any 

time. 

and  delay  of  recovering  in  ejectment/^ — enacts,  that,      The  power  to 
''  if  any  tenant  holding  any  lands,  tenements,  or  here-  I^^J^on^* 
ditaments  at  a  rack-rent,  or  where  the  rent  reserved  the  landlwd 

of  deserted 

shall  be  full  three  fourths  of  the  yearly  value  of  the  premises,  cre- 

demised  premises,  who  shall  be  in  arrear  for  one  yearns  \i  q\  ^.®jg 

rent,  shall  desert  the  demised  premises,  and  leave  the  t^^'^Z^^^^' 

same  uncultivated  or  unoccupied,  so  as  no   sufiicient  G.  8,  c.  62,  and 

vaned  as  to  its 

distress  can  be  had  to  countervail  the  arrears  of  rent,  it  modeof  execu- 
shall  and  may  be  lawfiil  to  and  for  iwo  or  more  juaiices  of  o  J!^^-^®  g^^ 

the  peace  of  the  county,  riding,  division,  or  place  (having  s.  18,— is  not, 

.  •ii*-i  •%  1  t»  ^y  wiy  of  the 

no  mterest  in  the  demised  premises) ,  at  the  request  of  proyinons  of 

the  lessor  or  landlord,  lessors  or  landlords,  or  his,  her,  Jj^n^f^^ 

or  their  bailiff  or  receiver,  to  go  upon  and  view  the  orhytheiiA 

same,  and  to  affix  or  cause  to  be  affixed  on  the  most  g.  84,  vested  in 

the  Lord 
Mayor  or  one 
Alderman  sitting  in  the  justice-rooms  at  the  Mansion-Hoiise  or  GuildhaU,  so  as  to  enahle 
them  to  exercise  the  power  in  the  same  manner  as  a  "  police  magistrate  "  sitting  in  one  of 
the  metropolitan  police-courts  may,  under  the  8  &  4  Vict.  c.  84^  s.  18,  exercise  it. 
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1855.  notorious  part  of  the  premises  notice  in  writing  what 
Edwabdb  day  (^t  a  distance  of  fourteen  days  at  least)  they  will 
H0DGE8  return  to  take  a  second  view  thereof;  and,  if,  upon  such 
second  view,  the  tenant  or  some  person  on  his  or  her 
behalf  shall  not  appear  and  pay  the  rent  in  arrear,  or 
there  shall  not  be  sufficient  distress  upon  the  premises^ 
then  the  said  justices  may  put  the  landlord  or  landlords, 
lessor  or  lessors  into  the  possession  of  the  said  demised 
premises ;  and  the  lease  thereof  to  such  tenant,  aa  to 
any  demise  therein  contained  only,  shall  from  thence- 
forth become  void." 

The  22nd  section  gives  the  plea  of  the  general 
issue. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sit- 
tings in  London  after  Trinity  Term  last.  It  appeared 
that  the  plaintiff  had  been  tenant  to  the  defendant  of 
certain  premises  situate  in  the  city  of  London,  under  a 
demise  thereof  which  contained  no  clause  of  re-entry; 
and  that  six  mont/ts'  rent  being  in  arrear,  and  the  pre- 
mises deserted,  and  there  being  no  sufficient  distress 
thereon  to  countervail  the  arrears  of  rent,  the  defendant 
obtained  the  assistance  of  a  constable  from  the  justice- 
room  at  Guildhall,  who,  under  the  authority  of  a  war- 
rant signed  by  one  of  the  Aldermen  of  the  city  of  Lon- 
don, proceeded  to  the  premises  and  there  affixed  a 
certain  notice,  and  at  the  expiration  of  fifteen  days 
delivered  the  possession  thereof  to  the  defendant. 

It  was  thereupon  objected,  on  the  part  of  the  plain- 
tiSj  that  this  proceeding  was  not  warranted  by  the 
statute  mentioned  in  the  margin  of  the  plea :  and  the 
Lord  Chief  Justice  allowed  the  defendant  to  amend  by 
adding  the  3  &  4  Vict.  c.  84,  s.  13,  and  the  11  &  12 
Vict.  c.  43,  s.  34, — although  it  was  submitted,  on  the 
part  of  the  plaintiff,  that  this  was  tantamount  to  allow- 
ing a  plea  to  be  added,  which,  it  was  said,  had  never 
yet  been  done. 
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The  provisions  of   the  statutes  so    added^   are    as        1855. 

foUoWS  :—  EDWAED8 

The  13th  section  of  the  8  &  4  Vict.  c.  84,  enacts,  «. 

Hodges. 
''  that,  after  the  passing  of  this  act,  none  of  the  police-  «  ^  ^  y.^ 

magistrates  within  the  metropolitan  police-district  shall  c  84^  s.  13. 
be  required  to  go  upon  any  deserted  lands,  tenements, 
or  hereditaments,  for  the  purpose  of  viewing  the  same  or 
aflB^ng  any  notices  thereon,  or  of  putting  the  landlord 
or  landlords,  lessor  or  lessors,  into  the  possession  thereof 
under  the  provisions  of  the  11  G.  2,  c.  19,  or  57  Q.  8, 
c.  52 ;  but  that,  in  every  case  within  the  metropolitan 
police-district  in  which  by  the  said  acts,  or  either  of 
them,  two  justices  are  authorised  to  put  the  landlord  or 
lessor  into  the  possession  of  such  deserted  premises,  it 
shall  be  lawful  for  one  of  the  police-magistrates,  upon 
the  request  of  the  lessor  or  landlord,  or  his  or  her  bailiff 
or  receiver,  made  in  open  court,  and  upon  proof  given 
to  the  satisfaction  of  such  magistrate  of  the  arrear  of 
rent  and  desertion  of  the  premises  by  the  tenant  as 
aforesaid,  to  issue  his  warrant  directed  to  one  of  the 
constables  of  the  metropolitan  police  force,  requiring 
him  to  go  upon  and  view  the  premises,  and  to  affix 
thereon  the  like  notices  as  under  the  said  acts,  or  either 
of  them,  are  required  to  be  affixed  by  two  justices  of  the 
peace ;  and,  upon  the  return  of  the  warrant,  and  upon 
proof  being  given  to  the  satisfaction  of  the  magistrate 
before  whom  the  warrant  shall  be  returned,  that  it  has 
been  duly  executed,  and  that  neither  the  tenant  nor  any 
person  on  his  or  her  behalf  has  appeared  and  paid  the 
rent  in  arrear,  and  that  there  is  not  sufficient  distress 
upon  the  premises,  it  shall  be  lawful  for  such  magistrate 
to  issue  his  warrant  to  a  constable  of  the  metropolitan 
police  force  requiring  him  to  put  the  landlord  or  lessor 
into  the  possession  of  the  premises :  and  every  con- 
stable to  whom  any  such  warrant  shall  be  directed  shall 
duly  execute  and  return  the  same,  subject  to  the  pro- 
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1855.  yisions  contained  in  the  2  &  8  Vict.  c.  47^  as  to  the 
Edwabds  execution  of  warrants  directed  to  constables  of  the 
metropolitan  police  force :  and^  upon  the  execution  of 
such  second  warranty  the  lease  of  the  premises  to  such 
tenant^  as  to  any  demise  therein  contained  only,  shall 
thenceforth  be  void/* 
11  &  12  Vict.         And  the  34th  section  of  the  11  &  12  Vict.  c.  48 

enacts  that  ^'  it  shall  be  lawful  for  the  Lord  Mayor  o( 
the  city  of  London^  or  for  any  Alderman  of  the  said  dty 
for  the  time  beings  sitting  at  the  Mansion-Houscj  or 
Ouildhall  justice-rooms  in  the  said  city^  to  do  alone  any 
act  at  either  of  the  said  justice-rooms^  which  by  any  law 
now  in  force^  or  by  any  law  not  containing  an  express  en- 
actment to  the  contrary  hereafter  to  be  made,  is  or  shall 
be  directed  to  be  done  by  more  than  one  justice/' 

It  was  then  objected,  on  behalf  of  the  plaintiff,  that 
the  statutes  so  added  did  not  let  in  the  defence ;  and 
that  it  still  left  the  question  whether  it  was  not  neces- 
sary to  prove  a  proviso  for  re-entry. 

The  Lord  Chief  Justice  overruled  the  objection ;  but 
he  desired  the  lury  to  assess  the  damages  which  the 
plaintiff  had  stiSed,_giving  the  plltiff  leave  to 
move  to  enter  a  verdict  for  the  damages  so  assessed,  in 
case  the  court  should  be  of  opinion  that  the  objection 
was  well  founded. 

The  jury  accordingly  assessed  the  damages  at  40/., 
and,  in  Michaelmas  Term  last, 

Vernon  Har court  moved  to  enter  a  verdict  for  the 
plaintiff  for  that  sum,  or  for  a  new  trial  on  the  ground 
that  the  amendment  was  improperly  allowed.  The  first 
question  is,  whether,  in  order  to  avail  himself  of  the 
summary  remedy  afforded  by  the  statutes,  the  defendant 
was  not  bound  to  prove  a  demise  with  a  proviso  for  re- 
entry for  non-payment  of  the  rent  reserved.  That  this 
was  so  under  the  11  O.  2,  c.  19,  is  clear  from  two 


V. 
HODOES. 


HILARY   TERM,   18   VICTORIA.  481 

Thus,  in  Woodfall's  Landlord  and  Tenant,  2nd  edit.  1855. 
(18] 5)  p.  815,  it  is  said:  "Lord  Kenyon  thought, — as  Edwabds 
the  preamble  of  the  clause  spoke  of  the  expense  and  de- 
lay to  which  landlords  were  put  in  bringing  ejectments, 
— that  the  clause  applied  only  to  cases  where  the  land- 
lord could  support  an  ejectment:  and  therefore,  in  a 
case  (E.  T.,  41  O.  3,  MS.)  where  a  mandamus  to  be 
directed  to  some  magistrates  of  the  county  of  Middlesex 
was  moved  for,  in  order  that  they  should  proceed  on 
s.  16  of  the  statute  to  put  a  landlord  into  possession  of 
some  premises  deserted  by  the  tenant,  and  it  appeared 
that  the  magistrates  had  refused  to  interfere  because  the 
tenant  was  a  lodger  only, — Lord  Kenyon,  on  referring 
to  the  act,  asked  whether  the  premises  were  on  lease, 
and  if  there  was  a  proviso  for  re-entering ;  and,  on  the 
counsel  answering  in  the  negative,  his  Lordship  said,  in 
his  opinion,  the  case  was  not  within  the  act,  and  refused 
the  rule.^^  And  this  view  was  adopted  by  Lord  Ellen- 
borough  in  a  subsequent  case  of  Ejp  parte  Pilton,  1  B. 
&  Aid.  369,  where,  upon  a  motion  under  s.  17,  to  re- 
store the  possession  to  the  tenant,  his  Lordship  said, — 
"  The  16th  clause  says  nothing  about  a  power  of  re- 
entry, and  the  record  has  cwrectly  followed  the  words 
used  in  that  part  of  the  act.  It  is  true  there  must  be  in 
fact  such  a  power y  according  to  the  case  cited,  as  deter* 
mined  by  Lord  Kenyon.  But  that  power  does  af^ar  by 
the  affidavits  to  exist  in  this  case/^  The  statute  3  &  4 
Vict.  c.  84,  s.  18,  only  affects  the  mode  of  procedure. 
[Jervis,  C.  J.  The  57  G.  3,  c.  52,  passed  subsequently 
to  those  cases.  That  statute, — 57  G.  3,  c.  52, — reciting 
the  11  G.  2,  c.  19,  s.  16,  enacts,  "  that,  ftx)m  and  after 
the  passing  of  that  act  (27th  of  Jime,  1817),  the  provi- 
sions, powers,  and  remedies  by  the  said  recited  act  given 
to  lessors  and  landlords  in  case  of  any  tenant  deserting 
the  demised  premises,  and  leaving  the  same  uncultivated 
or  unoccupied,  so  as  no  sufficient  distress  can  be  had  to 
countervail  the  arrears  of  rent,  shall  be  extended  to  the 
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case  of  tenants  holding  any  lands^  tenements^  or  hefedi- 
taments  at  a  rack-rent^  or  where  the  rent  reaerred  shall 
be  full  three  fourths  of  the  yearly  value  of  the  de- 
mised premises^  and  who  shall  be  in  arrear  for  one  half 
year's  rent  (instead  of  for  one  year,  as  in  the  said  re- 
cited act  is  provided  and  enacted)^  and  who  shall  hold 
such  lands  and  tenements  or  hereditaments  under  any 
demise  or  agreement  either  written  or  verbal^  and  aU 
though  no  right  or  power  of  re-entry  be  reserved  or  gwen 
to  the  landlord  in  case  of  non-payment  of  rent,  who  shaQ 
be  in  arrear  for  one  half  yearns  rent,  instead  of  for  one 
year,  as  in  the  said  recited  act  is  provided  and  en- 
acted/^] That  statute  is  not  eVen  now  mentioned  in 
the  margin  of  the  plea.  [JerviSf  C.  J.  It  is  recited  in 
the  3  &  4  Vict.  c.  84^  s.  13.]  The  next  question  is^ 
whether  the  addition  of  the  last-mentioned  statute  in 
the  margin  of  the  plea,  was  an  amendment  which  is 
authorised  by  the  15  &  16  Vict.  c.  76,  s.  222.  (a) 
[Jervis,  C.  J.  I  offered  to  adjourn  the  trial,  and  to  make 
the  defendant  pay  costs.]  It  is  at  the  least  extremely 
doubtful  whether  under  the  above  section  the  court  or  a 
judge  has  power  to  add  a  plea,  which  this  in  effect  was. 
[^Maule,  J.  I  think  that  has  been  done.  Adding  a 
plea  surely  is  amending  a  defect  or  error  in  a  proceed- 
ing.] The  matter  was  discussed  in  this  court,  in  a  case 
of  Lewis  V.  Clifton :  but  no  decision  was  come  to,  the 
paities  having  compromised. 


(a)  "  It  shaU  be  lawful  for  the 
superior  courts  of  common  law, 
and  every  judge  thereof,  and 
any  jndge  sitting  at  nisi  prius, 
at  all  times  to  amend  all  defects 
and  errors  in  any  proceeding 
in  civil  causes,  whether  there 
is  anything  in  writing  to  amend 
by  or  not,  and  whether  the  de- 
fect or  error  be  that  of  the 
party  applying  to  amend,  or 


not ;  and  all  such  amendments 
may  be  made  with  or  without 
costs,  and  upon  such  terms  as 
to  the  court  or  judge  may  seem 
fit;  and  all  such  amendments 
as  may  be  necessary  for  the 
purpose  of  determining  in  the 
existing  suit  the  real  question 
in  controversy  between  the  par- 
ties shall  be  so  made." 
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Jervis^  C.  J.     It  seems  to  me  that  it  would  be  a    .    1855. 
reproach  to  the  law,  if  the  mere  omission  of  a  statute      edwabdb"" 

from  the  marmi  of  the  plea  were  to  make  the  proceed-  v« 

.  .    .  H0DQE8. 

ings  irremediably  bad.     If  the  omission  were  calculated 

to  mislead  the  plaintiff  as  to  the  real  nature  of  the  de- 
fence intended  to  be  set  up,  it  would  be  but  just  that 
he  should  be  allowed  ample  time  to  inform  himself  upon 
the  subject.  Of  all  others^  I  think  this  is  peculiarly  a 
case  for  the  operation  of  the  statute.  Upon  the  other 
point,  however,  I  think  there  ought  to  be  a  rule. 

The  rest  of  the  court  concurring, 

Rule  nisi  accordingly. 

Byles,  Serjt,  and  Raymond,  in  Michaelmas  Term  last, 
shewed  cause.  The  simple  question  is,  whether,  in  the 
case  of  deserted  premises,  the  landlord  can  adopt  the 
summary  remedy  given  by  the  statutes,  where  there  is 
no  reservation  of  a  right  of  re-entry  on  non-payment  of 
the  rent.  The  case  before  Lord  Kenyon,  cited  in  Wood- 
fall,  assumes,  that,  as  the  proceeding  under  the  11  G.  2, 
c.  19,  s.  16,  was  given  in  substitution  for  ejectment,  and 
as  ejectment  could  only  be  brought  where  there  was  a 
power  of  re-entry,  the  statute  did  not  apply  to  cases 
where  there  was  no  proviso  for  re-entry.  That  case  is 
the  only  authority  for  so  limited  a  construction  of  the 
statute ;  for,  in  the  subsequent  case  of  Ea^  parte  Pilton, 
Lord  Ellenborough  merely  observes  that  Lord  Kenyon 
so  decided  :  it  was  not  necessary  for  him  to  express  any 
opinion  of  his  own.  It  is  submitted  that  Lord  Kenyon's 
view  was  not  correct.  The  preamble  of  a  statute  may  be 
looked  at  for  the  purpose  of  aiding  the  construction  of 
doubtful  words  in  the  -enacting  part ;  but  it  cannot  con- 
trol them  where  they  are  clear  and  unambiguous.  Be- 
sides, it  is  a  remedial  statute,  and  therefore  full  effect 
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1855.        must  be  given  to  the  operative  words.     IMauk,  J.    In 
Edwabds      Copeman  v.  Gallant,  1  P.  Wms.  314,  the  Lord  Chan- 
*•  cellor  (Lord  Cowper)  says, — "  I  can  by  no  means  allow 

the  notion  that  the  preamble  shall  restrain  the  operation 
of  the  enacting  clause ;  and  that,  because  the  preamble 
is  too  narrow,  or  defective,  therefore  the  enacting  daose, 
which  has  general  words,  shall  be  restrained  firom  its 
full)  latitude,  and  firom  doing  that  good  which  the  words 
would  otherwise  and  of  themselves  import ;  which  (with 
some  heat)  his  Lordship  said  was  a  ridiculous  notion ; 
and  instanced  in  the  Coventry  Act,  23  Car.  2,  c.  1,  which, 
if  it  had  recited  the  barbarity  of  cutting  Coventrjr's  nose, 
and  the  enacting  clause  had  been  general,  viz.  against 
the  cutting  of  any  member,  whereby  the  man  is  disfigured 
or  defaced,  that  cutting  of  the  lips,  or  putting  out  the 
eye,  would  not  have  been  within  the  act,  because  not 
within  the  preamble.''  Jervis,  C.  J.  The  best  rule  for 
the  construction  of  statutes  is  that  laid  down  by  Bur- 
ton, J.,  in  Warburton  v.  Loveland,  d.  Ivie,  1  Hudson 
&  Brooke,  648.  '^I  apprehend,''  says  that  learned 
judge,  ^'  it  is  a  rule  in  the  construction  of  statutes,  that, 
in  the  first  instance,  the  grammatical  sense  of  the  words 
is  to  be  adhered  to.  If  that  is  contrary  to,  or  incon- 
sistent with,  any  expressed  intention  or  any  declared 
purpose  of  the  statute,  or  if  it  would  involve  any  ab- 
surdity, repugnance,  or  inconsistency  in  its  dififerent 
provisions,  the  grammatical  sense  must  then  be  modi- 
fied, extended,  or  abridged,  so  far  as  to  avoid  such  an 
inconvenience,  but  no  further."  The  court  is  not  bound 
by  an  erroneous  expression  of  opinion  by  the  legislature, 
unless  where  it  takes  upon  itself  to  declare  what  the  law 
is :  Dore  v.  Gray,  2  T.  R.  365.  That  case  has  been  acted 
upon  over  and  over  again.  Perhaps  the  strongest  case 
of  recent  occurrence  is  the  statute  17  &  18  Vict.  c.  75, 
where  the  Lord  Chancellor  brought  in  a  bill  to  dear  up 
a  doubt  which  had  arisen  as  to  the  construction  of  the 
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rules  made  by  this  court  for  carrying  into  effect  the  act  1855. 
for  the  abolition  of  fines  and  recoveries,  3  &  4  W.  4,  I 
c.  74, — assuming  that  the  court  had  decided  that  those  _  «. 
rules  were  defective;  whereas,  the  court  decided  no 
such  thing,  and  perhaps  might  not  have  so  decided 
at  all.]  At  all  events,  the  difficulty  arising  from  the 
decisions  upon  the  11  G.  2,  c.  19,  s.  16,  is  removed  by 
the  57  G.  3,  c.  52.  [Jervis,  C.  J,  That  statute  is  not 
in  the  margin  of  the  plea.]  It  is  recited  in  the  3  &  4 
Vict.  c.  84,  s.  13,  which  is  in  the  mai^n,  and  that  is 
sufficient;  or,  if  not,  it  may  be  inserted  now.  The 
statute  15  &  16  Vict.  c.  76,  s.  222,  leaves  the  court  no 
discretion,  except  as  to  the  terms  upon  which  the  amend- 
ment shall  be  allowed.  [Jervis,  C.  J.  If  the  57  G.  3, 
c.  52,  had  been  mentioned  at  the  trial,  I  should  un- 
doubtedly have  allowed  it  to  be  inserted  with  the  others. 
It  may  be  done  now  upon  terms,  but  it  can  only  be 
upon  payment  of  the  costs  of  the  rule,  no  application 
having  been  made  by  the  defendant  to  amend  within 
the  first  four  days  of  the  term.]  The  11  G.  2,  c.  19,  is 
a  remedial  act ;  and  the  case  is  clearly  within  the  very 
words  and  the  mischief  of  the  enacting  clause.  Where 
the  four  requisites  concur, — viz.  a  holding  at  a  rack- 
rent,  or  at  a  rent  equal  to  three  fourths  of  the  yearly 
value ;  an  arrear  of  six  months^  rent ;  a  desertion  of  the 
premises  by  the  tenant ;  and  an  absence  of  a  sufficient 
distress,— the  11  G.  2,  c.  19,  s.  16,  and  57  G.  3,  c.  52, 
empower  two  magistrates  to  put  the  landlord  into  pos- 
session. Then,  the  3  &  4  Vict.  c.  84,  s.  13,  reciting 
and  incorporating  the  two  prior  statutes, — which  gives 
the  plaintiff  ample  notice  that  the  defendant  justifies 
under  them, — enables  one  police-magistrate  sitting  in 
one  of  the  metropolitan  police-courts,  by  warrant  directed 
to  a  constable,  to  do  what  under  the  former  acts  might 
be  done  by  "  two  or  more  justices  of  the  peace.'^  And 
the  3^th  section  of  the  11  &  12  Vict.  c.  43,  empowers 
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1855.        the  Lord  Mayor  oA>ne  Alderman  of  the  dty  of  London^ 

Bdwabm      ^  ^®  alone  any  act  which  by  any  law  now  in  force^  or 

V-  by  any  law  not  containing  an  express  enactment  to  the 

contrary  hereafter  to  be  made^  is  or  shall  be  directed  to 

be  done  by  more  than  one  justice. 

Prendergast  and  Vernon  Harcourt,  in  support  of  the 
rule.  The  11  Q.  2^  c.  19^  s.  16^  has  receired  a  con- 
struction in  the  two  cases  referred  to^ — ^the  Anonynum$ 
case  before  Lord  Kenyon^  and  Ex  parte  PiUon, — ^which 
has  been  adopted  by  the  legislature  in  the  57  G-.  8, 
c.  52,  and  from  which  it  is  now  too  late  for  this  court 
to  depart.  The  last-mentioned  statute,  it  is  true^  is 
not  a  declaratory  law ;  but  it  at  all  erents  shews  the  in- 
terpretation which  the  legislature  put  upon  the  former 
statute  :  and  so  far  it  is  material,  {a)  The  3  &;  4  Vict, 
c.  84^  s.  13,  does  not  apply  to  the  city  of  London ;  and 
the  11  &  12  Vict.  c.  4S,  s.  84,  does  not  incorporate 
the  57  G.  8,  c.  52.  [Jervis,  C.  J.,  asked  Byles,  Seijt., 
upon  what  statute  he  relied  as  shewing  that  the  power 
in  question  was  conferred  upon  the  city  magistrates. 
Byles,  Serjt.,  referred  to  the  3  &  4  Vict.  c.  84,  ss.  6,  15, 
and  11  &  12  Vict.  c.  43,  s.  84.]  The  6th  section  of  the 
3  &  4  Vict.  c.  84,  enacts  that  ^^any  two  justices  of  the 
peace  having  jurisdiction  within  the  metropolitan  police- 
district  shall  have,  while  sitting  together  publicly  in  a 
court  or  room  used  for  holding  special  or  petty  sessions 
of  the  peace  in  any  part  of  the  said  district  within  the 
limits  of  their  commission, — except  in  the  divisions  to 
be  assigned  to  the  police-courts  already  established, — 
and  any  two  justices  of  the  peace  for  the  city  of  London 

(a)  It  seems  to  have  been  the  royal  assent  on  the  27th  of 

assumed  that  the  57  G.  3,  c.  52,  June,  1817,  and  Ex  parte  Pil' 

was  passed  in  consequence  of  ton  was  decided  on  the  lOth  of 

the  two  decisions  referred  to.  February,  1818. 


The  statute,  howerer,  receiyed 


^ 
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and  the  liberties  thereof  shall  within  the  said  city  of        1855. 
London  and  the  liberties  thereof,  have  all  the  powers,      edwabds"" 
privileges,  and  duties  which  any  oiie  magistrate  of  the  ^' 

said  police-courts  has  while  sitting  in  one  of  the  said 
courts,  by  the  two  recited  acts  of  the  last  session  of  par- 
liament (2  &  8  Vict.  c.  47,  and  2  &  3  Vict.  c.  71),  or 
either  of  them :  Provided  always,  that,  whenever  a  new 
police-court  shall  have  been  established  within  the  me* 
tropolitan  police-district,  and  a  division  assigned  to 
such  court  as  aforesaid,  such  justices  shall  not  act  in 
that  division  in  the  execution  of  the  two  said  acts,  or 
either  of  them,  elsewhere  than  at  such  court ;  and  that, 
at  any  police-court  at  which  the  regular  attendance  of  a 
police-magistrate  shall  have  been  ordered  by  Her  Majesty 
as  hereinbefore  (s.  2)  provided,  the  police-magistrate, 
while  present  in  such  court,  shall  act  as  the  sole  magis- 
trate thereof."  That  section  gives  to  any  two  justices 
in  the  city  of  London  the  powers,  &c.,  which  one  magis- 
trate of  the  police-courts  has  while  sitting  in  court, 
under  the  2  &  3  Vict.  cc.  47  and  71 ;  but  not  the  powers 
conferred  by  s.  13  of  that  act.  Then,  the  1 5th  section 
of  the  3  &  4  Vict.  c.  84,  enacts,  "  that  any  two  justices 
of  the  peace  for  the  city  of  London  and  the  liberties 
thereof,  having  jurisdiction  within  the  city  of  London 
and  the  liberties  thereof,  shall,  within  the  said  city  of 
London  and  the  liberties  thereof,  have  all  the  powers, 
privileges,  and  duties  which  any  two  justices  of  the  peace 
having  jurisdiction  within  the  metropolitan  police-dis- 
trict have  within  the  metropolitan  police-district  by 
virtue  of  this  act."  Now,  the  power  to  view  and  to 
give  possession  of  deserted  premises,  by  a  constable,  is 
not  given  to  two  justices  of  the  peace,  but  to  the  police- 
magistrate  only.  He  is  required  to  be  always  sitting  in 
court ;  and  it  would  be  inconvenient  that  he  should  be 
called  upon  to  leave  the  court  for  the  purpose  of  exer- 
cising this  jurisdiction  :  to  relieve  him,  therefore,  from 
that  inconvenience,  the  legislature  has  enabled  him  to 
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1855.  perform  this  part  of  his  duty  by  means  of  a  police-oon- 
Edwarm""  stable.  The  34th  section  of  the  11  &  12  Vict.  c.  43, 
„  ^-  enables  the  Lord  Mayor  or  one  Alderman  to  do  what 

two  justices  may  do  :  but  two  justices  could  not  do  what 
has  been  done  here.  It  lies  on  the  defendant  to  make 
out  a  statutory  right  to  pursue  the  course  he  did :  and, 
even  if  such  right  existed,  it  is  not  sufficiently  shewn 
upon  the  record.  [Jervis,  C.  J.  If  the  statutes  have 
through  inadvertence  been  insufficiently  referred  to  in 
the  margin  of  the  plea,  we  should  allow  them  to  be  now 
inserted,  on  proper  terms.  The  point  is  an  important 
one,  and  should  be,  if  possible,  so  raised  as  to  be  review- 
able in  a  court  of  error.]  The  plaintiff  had  leave  re- 
served to  him  to  move  to  enter  a  verdict  for  40/.,  if  he 

• 

satisfied  the  court  that  a  proviso  for  re-entry  was  ne- 
cessary. [Jervis,  C.J.  As  at  present  advised,  I 
think  a  power  of  re-entry  was  not  necessary.]  The 
preamble  to  the  11  G.  2,  c.  19,  s.  16,  recites  the  ex- 
pense and  delay  to  which  landlords  were  put  by  reoover- 
ing  in  ejectment.  The  object  of  the  act  was,  not  to  con- 
fer any  new  right,  not  to  give  a  right  of  re-entry  which 
did  not  exist  before,  but  merely  to  give  a  summary 
remedy.  [Jervis,  C.  J.  The  enacting  words  are  large.] 
But  they  are  to  be  restrained  to  remedy  the  mischief 
contemplated.  The  opinion  expressed  by  Lord  Chan- 
cellor Cowper  in  Copeman  v.  Gallant,  1  P.  Wms.  814, 
with  respect  to  the  operation  of  the  preamble,  was  ex- 
pressly disapproved  by  Lord  Chief  Baron  Parker  and 
Lord  Hardwicke  in  Ryall  v.  Rowles,  1  Atk.  175,  182, 
and  1  Ves.  365,  371,  who -held  the  case  of  Copeman  ▼. 
Gallant  to  be  well  decided  on  the  construction  of  the 
act  as  restrained  by  the  preamble,  (a)  [Jervis,  C.  J. 
The  best  way  to  interpret  an  act  of  parliament,  is,  to 

(a)  See  the  Editor's  note  to  Walker  Y,Bumell,'Do\ig\.317; 

Copeman  v.  Gallant,    See  also  Collins  v.  Forbe*,  3  T.  B.  316 ; 

Hw  parte  Flffnn,  1  Atk.  185 ;  Jarman  v.  WoolloUm,  3  T.  B. 

Mare  v.   Cadell,  Cowp.  232;  618. 
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put  the  ordinary  constraction  upon  words  that  are  plain  1855. 
and  intelligible^  looking  at  the  preamble  if  necessary  to  edwasds 
the  elucidation  of  the  meaninfic  of  the  legislature.  But  ^  ^• 
the  preamble  will  not  restrain  plain  and  unambiguous 
words  of  enactment.]  In  Horton  v.  Kilmore,  Cases 
tempore  Hardwicke,  6,  the  court  held  themselves  bound 
by  a  legislative  exposition  of  the  meaning  of  a  prior  act. 
[ilfattfe,  J.  There,  the  second  act  expressly  declared 
the  meaning  of  the  first.  But  there  is  nothing  in  the 
57  G.  3,  c.  52,  to  limit  the  power  of  the  court  in  the 
construction  of  the  11  G.  2,  c.  19,  s.  16:  it  merely  pro- 
vides, that,  from  thenceforth,  a  proviso  for  re-entry 
shall  not  be  necessary.  Jervis,  C.  J.  The  history  of 
the  transaction  seems  to  have  been  this : — In  1801, 
Lord  Kenyon  was  supposed  in  an  anonymous  case  to 
have  held  that  the  11  G.  2,  c.  19,  s.  16,  applied  only  to 
cases  where  there  was  a  lease  reserving  to  the  lessor  a 
power  to  re-enter  on  non-payment  of  the  rent.  Not- 
withstanding that  decision,  I  find  the  forms  in  every 
succeeding  edition  of  Bum's  Justice  omit  all  notice  of 
such  a  power.  And,  in  1817,  the  objection  being  taken 
before  Lord  Ellenborough,  in  Ex  parte  Pilton,  1  B.  & 
Aid.  369,  his  lordship  observes, — "The  16th  clause  says 
nothing  about  a  power  of  re-entry.''  He  then  goes 
on, — "  It  is  true,  there  must  be  in  fact  such  a  power, 
according  to  the  case  cited  as  determined  by  Lord 
Kenyon.  But  that  power  does  appear  by  the  affi- 
davits to  exist  in  this  case."  That  can  hardly  be 
called  an  expression  of  approval  of  the  doctrine  ascribed 
to  Lord  Kenyon.  In  this  state  of  things,  the  57  G.  3, 
c.  52,  was  passed,  probably  occasioned  by  the  alarm 
created  by  such  a  construction  of  the  former  statute. 
Maule,  J.  In  passing  the  57  G.  3,  c.  52,  the  legis- 
lature were  not  in  any  degree  interfering  with  the  con- 
struction of  the  11  G.  2,  c.  19;  they  were  altogether 
dealing  with  the  future.     It  is  not  treating  the  legis- 
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1855.        lature  fiEdrly  to  say  that  the  language  of  the  57  G.  3,  c. 
Edwaeds"  ^^>  ^^^"^  ^  ^^  inference  that  they  thought  that  a  power 
^'  of  re-entry  was  necessary  to  bring  a  case  within  the  11 

G.  2,  c.  19.]  There  had  been  two  cases^  in  one  of 
which  it  was  decided^  in  the  other  assumed^  that  a  pro- 
viso for  re-entry  was  necessary  under  the  11  G.  2^  c.  19; 
and  then  an  act  is  passed  extending  the  powers  of  the 
former  act  to  cases  where  no  right  or  power  of  re-entry 
should  be  reserved  or  given  to  the  landlord  in  case  of 
non-payment  of  rent.  Lord  EUenborough  evidently 
approves  of  Lord  Kenyon's  decision :  at  all  events^  he 
acts  upon  it.  [Crowder,  J.  And  its  correctness  is 
recognised  by  the  legislature.  WiUiamSj  J.  For  the 
purpose  of  this  argument^  it  must  be  assumed  that  they 
were  justified.  Jervis,  C.  J.  The  plaintiff  objected  at 
the  trial,  that  a  power  of  re-entry  was  necessary.  I 
held  not ;  but  I  reserved  the  point.  The  57  G.  S,  c.  52, 
had  not  then  been  adverted  to.  Then  a  further  objec- 
tion was  made,  that  the  proper  statutes  were  not  in- 
serted in  the  margin  of  the  plea;  and  I  allowed  the  de- 
fendant to  insert  what  he  asked  to  have  inserted,  viz. 
the  8  &  4  Vict.  c.  84,  s.  13,  and  11  &  12  Vict,  c  43, 
s.  34.  So  far  as  regards  the  57  G.  3,  c.  52,  I  think 
you  cannot  have  more  than  the  costs  of  the  rule.]  The 
plaintiff  went  down  to  try  a  very  different  question  firom 
that  which  now  presents  itself.  [MatUe,  J.  A  party 
has  no  right  to  say  that  he  came  down  prepared  to  rest 
upon  the  precise  words  of  the  record.  An  amendment 
of  the  pleadings  is  one  of  the  incidents  of  going  down 
to  trial.  Now  parties  go  down  prepared  for  any 
amendment  which  the  law  allows ;  and  the  amendment 
may  be  made  at  any  time.  Jervis,  C.  J,  The  plea  is 
defective  in  not  inserting  in  the  margin  the  statutes  and 
the  sections  upon  which  the  defendant  must  rely  for  his 
defence.  I  think  they  should  now  be  inserted.]  The 
report  of  the  commissioners  upon  which  the  Common 
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Law  Procedure  Act,  15  &  16  Vict.  c.  76,  was  founded,  1855. 
expounds  the  reason  of  the  enactment  of  s.  222.  The  Edwaum 
plaintiff  now  stands  in  a  very  different  position  from 
that  in  which  he  stood  at  the  trial.  It  would  lead  to 
great  abuse  to  allow  amendment  after  amendment  in 
this  way,  as  each  new  difficulty  may  present  itself. 
\^Crowd€r,  J.  Was  not  the  real  question  that  you  went 
down  to  try,  whether  or  not  the  defendant  was  justified 
in  turning  you  out?]  No  doubt  it  was.  [Jervis,  C.  J. 
Would  it  not  be  gross  injustice,  that  the  defendant 
should  pay  you  40/.  and  the  costs,  when  he  has  a  per- 
fectly good  defence  to  the  action  ?]  The  object  of  the 
rule  of  court  requiring  the  statutes  to  be  mentioned  in 
the  margin  of  the  plea,  was,  that  the  plaintiff  should 
have  specific  information  as  to  the  nature  of  the  defence 
which  was  intended  to  be  set  up.  To  allow  any  amend- 
men.  in  U^  ^peC,  i,  dep^  fh».  ««  .p  J.  rf  a,e 
rule,  which  no  one  wiU  in  future  observe,  if  it  may  thus 
be  violated  with  impimity. 

Jervis,  C.  J.  It  is  unnecessary  for  us  upon  the  pre- 
sent occasion  to  express  any  opinion  as  to  the  construc- 
tion of  the  statute  of  11  O.  2,  c.  19,  s.  16.  But,  in  any 
view  of  the  case,  there  are  certain  sections  of  the  3  &  4 
Vict.  c.  84,  which  are  not  mentioned  in  the  margin  of 
the  plea, — an  omission  which  deprives  the  defendant  of 
the  opportunity  of  availing  himself  of  his  full  defence. 
Under  these  circumstances,  we  are  of  opinion  that  he 
should  be  allowed  now  to  insert  them ;  for,  we  think  it 
would  indicate  a  very  rude  state  of  society,  and  be  a 
great  reproach  to  the  administration  of  justice,  if  the 
plaintiff  were  to  be  permitted  to  have  a  verdict  with  40/. 
damages  merely  because  the  defendant  has  through 
ignorance  or  inadvertence  of  his  advisers  omittcfd  to  put 
two  or  three  sections  of  an  act  of  parliament  in  the 
mar^  of  his  plea.      We  therefore  think  that  the 
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1855.        defendant  should  be  allowed  to  amend  his  plea  by 

IT  insertinfi:  therein  the  57  G.  3,  c.  52,  and  the  6th  and 

Edwasds  ^^  .  . 

V,  15  th  and  any  other  sections  he  may  be  advised,  of  the 

3  &  4  Vict.  c.  84,  he  paying  the  costs  of  the  rule.  And 
we  further  think,  that,  as  the  point  is  one  of  great 
importance, — as  to  the  jurisdiction  of  the  city  magis- 
trates,— ^the  matter  should  imdergo  another  argument, 
by  one  counsel  on  each  side. 

The  case  was  accordingly  now  ai^ed  for  the  second 
time. 

Prendergast,  for  the  plaintifiP.  The  power  to  view  and 
to  give  the  landlord  possession  of  deserted  premises,  by 
means  of  a  warrant  directed  to  a  police-constable,  is,  by 
the  3  &;  4  Vict.  c.  84,  s.  13,  given  to  one  police-magiS' 
irate,  upon  the  request  of  the  landlord  made  in  open 
court :  and  there  was  good  reason  for  exempting  the 
/7o/tce.magistrates  from  the  duty  of  personally  viewing 
the  premises,  inasmuch  as  they  are  required  by  the  2  & 
3  Vict.  c.  71,  s.  12,  to  attend  in  their  respective  courts 
from  10  o'clock  in  the  morning  imtil  5  o'clock  in  the 
afternoon.  But  it  is  said  that  the  like  power  is  given  to 
the  justices  of  the  city  of  London  sitting  at  the  Mansion- 
House  and  Guildhall,  by  the  6th  and  15th  sections  of 
the  3  &  4  Vict.  c.  84.  That,  however,  is  not  so.  The 
6th  section,  so  far  as  is  material  to  this  question,  enacts 
that  "any  two  justices  of  the  peace  for  the  city  of 
London  and  the  liberties  thereof,  shall,  within  the  said 
city  of  London  and  the  liberties  thereof,  have  all  the 
powers,  privileges,  and  duties  which  any  one  magistrate 
of  the  said  police-courts  has  while  sitting  in  one  of  the 
said  courts,  by  the  2  &  3  Vict.  c.  47  and  2  &  3  Vict.  c. 
71,  or  either  of  them/'  The  former  of  these  is  an  act 
for  "  improving  the  police  in  and  near  the  metropolis," 
and  the  latter  an  act  for  "  regulating  the  police-courts  iu 


HILARY  TERH^   18  VICTORIA.  498 

the  metropolis/'     Both  contain  provisions  for  duties  to        1855, 
be  performed  in  their  respective  districts  by  police-       Edwabds 
magistrates  as  well  as  by  justices  of  the  peace  who  are  ''• 

HODGIS. 

not  police-magistrates;  and  the  75th  section  of  the 
former  act  provides,  that,  "  in  the  construction  of  that 
act,  the  word  ^  magistrate '  shall  be  taken  to  mean  and 
include  every  justice  of  the  peace  appointed  to  be  a 
magistrate  of  the  police-courts  of  the  metropolis,  and 
also  every  justice  of  the  peace  acting  in  and  for  any  part 
of  the  metropolitan  police-district  for  which  no  police- 
court  shall  be  established."  And  s.  76  enacts  "that 
every  such  magistrate  shall  be  impowered  summarily  to 
convict  any  person  charged  with  any  offence  against  that 
act,  on  the  oath  of  one  or  more  witnesses,  or  by  his  own 
confession,  and  to  award  the  penalty  or  punishment 
therein  provided  for  such  offence;  and  the  matter  of 
such  complaint  shall  be  heard  and  determined  by  one  of 
the  justices  appointed  to  be  a  magistrate  of  the  police- 
courts  of  the  metropolis  at  one  of  the  said  police-courts ; 
or,  if  the  offence  shall  have  been  committed  or  the 
offender  apprehended  in  any  part  of  the  metropolitan 
police-district  for  which  no  police-court  shall  be  esta- 
blished as  aforesaid,  the  matter  of  such  complaint  may 
be  also  heard  and  determined  by  any  two  or  more  jus- 
tices acting  in  and  for  the  county  in  which  the  offence 
was  committed  or  the  offender  apprehended/'  The  1st 
section  of  the  3  &  4  Vict.  c.  84,  reciting,  that,  by  the 
2  &  3  Vict.  c.  47,  it  was  amongst  other  things  enacted, 
'^  that,  in  the  construction  of  that  act,  the  word  ^  magis- 
trate '  shall  be  taken  to  include  every  justice  of  the  peace 
acting  in  and  for  any  part  of  the  metropolitan  police- 
district  for  which  no  police-court  shall  be  established, 
and  that,  if  any  offence  against  that  act  shall  have  been 
committed,  or  the  offender  apprehended,  in  any  part  of 
the  metropolitan  police-district  for  which  no  police-court 
shall  be  established  as  aforesaid,  the  matter  of  such 
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1855.       complaint  may  be  also  heard  and  determined  by  any  two 
"~r^  or  more  justices  acting  in  and  for  the  county  in  which 

V.  the  offence  was  committed  or  the  offender  iq)prdiended/' 

— repeals  those  two  sections :  and  then  comes  the  6th 
section^  which  gives  to  two  justices  of  the  peace  haying 
jurisdiction  within  the  metropolitan  police-district,  while 
sitting  publicly  together  in  the  court  used  for  holding 
special  or  petty  sessions  (except  in  the  divisions  to  be 
assigned  to  the  police-courts) ,  and  to  two  justices  of  the 
peace  for  the  city  of  London,  all  the  powersi,  kc,  which 
one  police-magistrate  has,  not  generally,  but  by  the  two 
recited  acts  of  2  &3Mct.cc.  47,71.  The  statute  in  tlus 
respect  is  plain  and  finee  firom  ambiguity.  Then  the  15th 
section  of  the  3  &  4  Met.  c.  S4  enacts  simply  that  ''any 
two  justices  of  the  peace  for  the  city  of  London  and  the 
liberties  thereof,  having  jurisdiction  within  the  city  of 
London  and  the  liberties  therec^,  shall,  within  the  said 
city  of  London  and  the  liberties  thereof,  have  all  the 
powers^  privileges^  and  duties  whidi  any  two  justioes  of 
the  peace  having  jurisdiction  within  the  metrc^Kditan 
police-district  have  within  the  metropolitan  police-dis- 
trict bf  rtrhftf  of  tkis  acL*'^  But  the  power  given  to  a 
police-magistrate  by  the  13th  section  of  that  act,  is  not 
a  power  given  to  *'  any  two  justices  "  by  virtue  of  that 
act :  and  there  are  many  things  which  a  poiice-magis- 
trato  sitting  alone  may  do  under  that  act,  which  two 
justices  of  the  peace  could  not  do.  No  argument  can 
arise  upon  the  11  &  15  Yict,  c.  43,  Sw  34 ;  for,  it  may  be 
conctxkxi.  that,  under  that  provision,  the  Lord  Mayor  or 
any  one  alderman  sitting  at  the  Manaaao-Hoose  or 
Guikihall.  may  do  all  that  could  formcriy  hmve  been 
done  by  any  two  ordiuary  justices  of  the  peace  for  the 
city.  The  3  &  4  Ykt.  o.  :>4,  throoghoat,  carefully  dis- 
tinguishcs  between  '^  potice-magistrates  ^  and  '^justices 
of  the  peace/' 
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Byles,  Serjt.,  contr^.    The  11  &  12  Vict.  c.  43,  s,  34,        1855. 
it  is  conceded,  enables  the  Lord  Mayor  of  London,  or      Edwabds 
any  Alderman,  sitting  at  the  Mansion-House  or  Guild-  ^' 

hall  justice-rooms,  to  do  alone  any  act  which  by  any  law 
now  in  force,  or  by  any  law  not  containing  any  express 
enactment  to  the  contrary  hereafter  to  be  made,  is  or 
shall  be  directed  to  be  done  by  more  than  one  justice. 
The  question  is,  has  any  one  or  more  justice  or  justices 
of  the  peace  power  to  view  and  give  possession  of  de- 
serted premises  by  warrant  directed  to  a  police-consta- 
ble ?  All  these  statutes  for  the  regulation  of  the  police 
and  the  police-courts  must  be  read  together  as  forming 
one  code.  "  Where  there  are  different  statutes  in  pari 
materia,  though  made  at  different  times,  or  even  ex- 
pired, and  not  referring  to  each  other,  they  shall  be 
taken  and  construed  together  as  one  system,  and  as  ex- 
planatory of  each  other : ''  Per  Lord  Mansfield,  in  Rex 
V.  Loxdale,  1  Burr.  445,  448.  The  first  question  here 
is,  what  is  meant  by  "justices  of  the  peace,''  in  the 
3  &  4  Vict,  c.  84.  Construed  literally,  it  clearly  in- 
cludes "police-magistrates.''  The  Ist  section  of  the 
Metropolitan  police-act,  10  G.  4,  c.  44,  impowers  the 
Crown  to  establish  a  new  police-oflSce  in  the  city  of 
Westminster,  and  to  appoint  "  two  fit  persons  aa  justices 
of  the  peace  of  the  counties  of  Middlesex,  Surrey,  Hert- 
ford, Essex,  and  Kent,  and  of  all  liberties  therein,  to 
execute  the  duties  of  a  justice  of  the  peace  at  the  said 
office,  and  in  all  parts  of  those  several  counties,  and  the 
liberties  therein."  So,  the  2  &  3  Vict.  c.  71,  s.  1,  re- 
citing that  it  is  expedient  to  amend  the  several  acts  now 
in  force  for  the  more  effectual  administration  of  justice 
in  the  office  of  a  "justice  of  the  peace"  in  the  several 
police-offices  established  in  the  Metropolis,  enacts  "  that 
the  several  police-courts  now  established  (naming  them) 
shall  be  continued,  and  that  the  several  persons  ap- 
pointed to  execute  the  duties  of  a  justice  of  the  peace 
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1855.        S't  the  said  courts^  shall  continue  to  execute  the  same 
Z  there,  and  shall  be  justices  of  the  counties  of  Middlesex, 

V.  Surrey,   Kent,  Essex,  and  Hertfordshire,  the  city  and 

liberty  of  Westminster,  and  the  liberty  of  the  Tower  of 
London,  and  magistrates  of  the  said  courts,  during  Her 
Majesty's  pleasure/'  When  the  act  gives  power  to  jus- 
tices of  the  peace  to  do  certain  acts,  it  gives  them  all 
the  powers  that  any  justices  have.  [Cre»9weU,  J.  It 
may  well  be  that  poUce-magistrates  have  aU  the  powers 
of  justices  of  the  peace :  but  it  does  not  follow  that  jus- 
tices of  the  peace  have  all  the  powers  of  police-magis- 
trates.] The  true  meaning  of  the  6th  section  of  the 
3  &  4  Vict.  c.  84,  is,  that  any  two  justices  of  the  peace 
having  jurisdiction  within  the  metropolitan  police-district, 
and  any  two  justices  of  the  peace  for  the  city  of  Lon- 
don, shall,  within  their  respective  jurisdictions,  have  all 
the  powers,  privileges,  and  duties  which  any  one  police- 
magistrate  has,  while  sitting  by, — that  is,  under  the 
authority  of, — the  two  recited  acts  of  2  &  8  Vict,  c,  47, 
and  2  &  3  Vict.  c.  71.  Taking  the  6th  and  15th  sec- 
tions of  the  3  &  4  Vict.  c.  84,  together,  it  is  impossible 
to  give  any  efiPect  to  their  language,  unless  it  is  held 
that  the  legislature  intended  to  give  to  two  justices  in 
each  of  the  two  jurisdictions,  all  the  powers  conferred  by 
that  act  as  well  as  by  the  two  acts  therein  recited. 

Harcourty  in  reply,  submitted,  that,  taking  the  whole 
of  the  statutes  together,  the  power  to  view  and  deliver 
possession  of  deserted  premises  by  warrant  directed 
to  a  police-constable,  was  clearly  created  only  in  ease 
of  the  police-magistrate,  and  was  not  intended  to  be 
conferred  upon  any  other  description  of  justice  of  the 
peace.  The  34th  section  of  the  11  &  12  Vict.  c.  43, 
cannot  have  the  effect  contended  for  on  the  other  side ; 
for  that  would  be  directly  in  the  teeth  of  the  33rd  sec- 
tion, which  provides  that  "  nothing  in  the  act  contained 
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shall  alter  or  affect  in  any  manner  whatsoever  any  of  1855. 
the  powers^  provisions^  or  enactments  contained  in  the  edwabds 
10  G.  4,  c.  44,  2  &  3  Vict.  c.  47,  2  &  3  Vict.  c.  71,  and 
3  &  4  Vict.  c.  84.''  {Cresswell,  J.  To  give  the  34th 
section  the  effect  contended  for  on  the  part  of  the  de- 
fendant, would  not  necessarily  be  to  alter  or  affect  any 
of  the  powers,  provisions,  or  enactments  contained  in 
the  3  &  4  Vict.  c.  84 :  it  would  be  merely  to  superadd 
to  it  that  what  might  under  that  act  be  done  by  two 
justices,  may  now  be  done  by  one  alone  sitting  at  the 
places  named.] 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should 
be  made  absolute ;  though  1  much  regret,  that,  after  a 
careful  consideration  of  the  several  acts  of  parliament  to 
which  our  attention  has  been  drawn,  I  feel  compelled  to 
arrive  at  that  conclusion.  Under  the  11  G.  2,  c.  19, 
8.  16,  and  57  G.  3,  c.  52,  where  premises  were  deserted, 
and  there  was  no  sufficient  distress  thereon  to  satisfy 
the  arrears  of  rent,  two  magistrates,  upon  personal  view 
of  the  premises,  and  upon  evidence  of  the  arrears  of 
rent,  were  impowered  to  put  the  landlord  in  possession. 
So  stood  the  law  down  to  the  3  &  4  Vict.  c.  84,  the 
13th  section  of  which  enables  a  police-magistrate  to  do 
this  by  means  of  a  warrant  directed  to  a  police-constable, 
instead  of  going  in  person.  Many  reasons  might  be 
suggested  for  not  requiring  a  police-magistrate  to  go 
himself  to  view  the  premises:  he  is  required  by  the 
2  &  3  Vict.  c.  71,  s.  12,  to  be  in  attendance  all  day  at 
his  court.  The  question  is,  whether  there  is  any  provi- 
sion which  gives  the  like  power  to  an  alderman, — a 
justice  of  the  peace  for  the  city  of  London, — sitting  at 
the  justice-room  at  Guildhall.  The  clauses  relied  on 
by  the  defendant  are  the  6th  and  15  th  of  the  3  &  4 
Vict.  c.  84,  and  the  34th  of  the  11  &  12  Vict.  c.  43. 
Now,  I  do  not  agree  with  Mr.  Harcourt  in  the  inference 
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1855.  whicli  he  draws  from  the  conclusion  of  the  33rd  section 
Edwabbs  of  the  last-mentioned  act^ — ^^  that  nothing  in  this  act 
contained  shall  alter  or  affect  in  any  manner  whatsoever 
any  of  the  powers,  provisions,  or  enactments  contained 
in  the  10  G.  4,  c.  44,  2  &  3  Vict.  c.  47,  2  &  8  Vict, 
c.  71,  and  3  &  4  Vict.  c.  84.^'  Enabling  one  jnstioe  to 
exercise  the  powers  which,  imder  the  3  &  4  Vict.  c.  84^ 
required  the  concurrence  of  two,  would  not  be  altering 
or  affecting  any  of  the  powers  or  provisions  of  that  act. 
But  I  think  power  is  not  given  by  the  3  &  4  Vict,  a  84 
to  any  two  justices  of  the  peace  to  do  what  one  police- 
magistrate  is  impowered  to  do  by  the  1 3th  section,  viz. 
view  and  give  possession  of  deserted  premises  by  means 
of  a  warrant  directed  to  a  police-constable.  The  15th 
section  may  be  disposed  of  in  a  word :  two  justices  of 
the  peace  for  the  city  of  London, — or  two  aldermen, — 
are  thereby  empowered,  within  the  city  of  London  and 
the  liberties  thereof,  to  do  all  that  any  two  justices  of 
the  peace  having  jurisdiction  within  the  metropolitan 
police-district  may  do  within  the  metropolitan  police- 
district  by  virtue  of  that  act:  but  the  power  now  in 
question  is  not  one  which  is  conferred  by  any  clanse  in 
the  act  upon  any  two  justices  of  the  peace  having  juris- 
diction within  the  metropolitan  police-district.  The  act 
throughout  draws  a  marked  distinction  between  police- 
magistrates  and  justices  of  the  peace.  It  does  not 
follow  that  because  a  police-magistrate  is  a  justice  of  the 
peace,  one  who  fills  the  latter  character  must  necessarily 
be  clothed  with  all  the  powers  of  the  former.  That  re- 
duces the  question  to  what  is  the  meaning  of  the  6th 
section  of  the  3  &  4  Vict.  c.  84.  That  section  enacts 
that  '*  any  two  justices  of  the  peace  having  jurisdiction 
within  the  metropolitan  police-district  shall  have,  while 
sitting  together  publicly  in  the  court  or  room  used  for 
holding  special  or  petty  sessions  of  the  peace  in  any 
part  of  the  said  district  within  the  limits  of  their  com- 
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mission^  except  in  the  divisions  to  be  assigned  to  the  1855. 
police-courts  abready  established^  and  any  two  justices  edwabdb 
of  the  peace  for  the  city  of  London  and  the  liberties  „  ^' 
thereof^  shall  within  the  said  city  of  London  and  the 
liberties  thereof  have  all  the  powers^  privileges^  and 
duties  which  any  one  magistrate  of  the  said  police-courts 
has  while  sitting  in  one  of  the  said  courts  by  the  two  re- 
cited acts  of  the  last  session  of  parliament  (2  &  3  Vict, 
c.  47,  and  2  &  8  Vict.  c.  71),  or  either  of  them:  Pro- 
vided always,  that,  whenever  a  new  police-court  shall 
have  been  established  within  the  metropolitan  police- 
district,  and  a  division  assigned  to  such  court  as  afore- 
said, such  justices  shall  not  act  in  that  division  in  the 
execution  of  the  two  said  acts,  or  either  of  them,  else- 
where than  at  such  court ;  and  that,  at  any  police-court 
at  which  the  regular  attendance  of  a  police-magistrate 
shall  have  been  ordered  by  Her  Majesty,  as  herein- 
before (s.  2)  provided,  the  police-magistrate  while  pre- 
sent in  such  court  shall  act  as  the  sole  magistrate 
thereof/'  My  Brother  Byles  suggests  that  the  true 
meaning  of  that  section  is,  that  any  two  justices  of  the 
peace  having  jurisdiction  within  the  metropolitan  police- 
district,  and  any  two  justices  of  the  peace  for  the  city  of 
London,  shall,  within  their  respective  jurisdictions,  have 
all  the  powers,  privileges,  and  duties  which  any  one 
police-magistrate  has,  while  sitting  by  the  two  recited 
acts  of  2  &  3  Vict.  cc.  47,  71.  It  is,  however,  contrary 
to  the  fair  and  ordinary  meaning  of  the  words  to  say 
that  a  magistrate  sits  "  by  "  an  act  of  parliament.  The 
meaning  clearly  is,  that  the  two  justices  shall  have  all 
powers  which  the  police-magistrate  has  while  sitting  in 
court  and  acting  in  the  execution  of  the  two  recited 
acts.  This  is  manifest  from  the  language  of  the  proviso. 
It  seems  to  me,  therefore,  that  there  is  nothing  to  con- 
fer upon  one  alderman  sitting  at  the  justice-room  at 
Guildhall  the  power  which  is  conferred  by  the  13th 
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section  of  the  3  &  4  Vict.  c.  84  upon  a  police-magis- 
trate while  sitting  in  a  police-court^  and  that  conse- 
quently the  rule  must  be  made  absolute. 

Maule^  J.  I  entirely  concur  in  the  opinion  ex- 
pressed by  my  Lord  Chief  Justice^  and  do  not  think  it 
necessary  to  add  anything* 

Cresswell^  J.  I  am  entirely  of  the  same  opinion. 
After  a  careful  consideration  of  all  the  various  clauses 
to  which  our  attention  has  been  called,  the  question  at 
last  turns  upon  the  construction  of  the  6th  section  of 
the  8  &  4  Vict.  c.  84.  I  think  the  view  taken  of  it  by 
the  Lord  Chief  Justice  is  clearly  correct. 

Williams,  J.  I  also  entirely  concur  in  the  opinion 
expressed  by  the  Lord  Chief  Justice :  and  I  think  that, 
even  if  the  6th  section  of  the  8  &  4  Vict.  c.  84  were 
capable  of  the  construction  contended  for  by  my  Brother 
Byles,  it  would  not  help  him ;  for,  that  section  speaks  only 
of  the  powers  and  privileges  which  the  police-magistrate 
haSy  and  the  power  now  in  question  is  one  which  then 
remained  to  be  conferred  upon  the  police-magistrate. 


Rule  absolute. 


HILABY   TSBM^    18  VICTORIA.  .  501 

1855. 


BoRTHwiCK  and  Another,  Appellants ;  Walton  and 

Others,  Respondents. 

v€M.  22. 

JL  HIS  was  an  appeal  against  the  decision  of  the  judge  a.,  carrying  on 
of  the  county-court  of  Lancashire  holden  at  Manchester.  Manc^Sr  b 

The  summons  was  a  summons  out  of  the   district  his  traveller 
granted  by  the  judge  of  the  above-mentioned  county-  b.  at  Okford, 
court  on  the  20th  of  October,  1854,  stating  that  it  was  wew^t^l^or- 
issued  by  leave  of  the  court.  warded  in  the 

usual  way,  viz. 

The  action  was    brought    to    recover    the  sum   of  by  the  London 
37/.  8*.  4rf. :  and  the  particulars  annexed  to  the  sum-  westeraBail- 
mons  shewed  that  the  cause  of  action  alleged  was,  for  ^*y*    '^^^ 

goods  were  ac- 

goods  sold  and  delivered  by  the  plaintiffs  (the  respond-  oordingiy 
ents)  to  the  defendants  (the  appellants)  to  that  amount,  ^t  \^J^  ^o 
The  cause  came  on  to  be  tried  before  the  judge  of  the  1?®  .™^^^7; 

•*      °  station  at  Man- 

county-court  in  Manchester,  on  the  return  of  the  said  Chester,  ad- 
summons  on  the  15th  of  November,  1854:  and,  upon  Oxford:— Held, 
such  trial,  the  plaintiffs  appeared  by  their  attorney,  and  *^t»M  tiieor- 
EUiott,  one  of  the  defendants,  appeared  by  counsel.  gwds  was  re- 

___  ceived  at  Ox 

The  plaintiffs  had  for  a  long  time  carried  on  the  busi-  ford,  the 
ness  of  fi'eneral  Manchester  warehousemen,  and  have  no  "«;*o^j»^of 

®  '  action  did  not 

other  place  of  business  than  at  Manchester;  and  the  arise  in  Man- 

chestei*  ho  aa  to 

defendants  have  both  resided  at  Oxford,  carrying  on  givetbeooantv. 
business  there.  co^therejn- 

nsdiction  to 

It  was  proved   on  the  trial,  that,  in  the  month  of  try  it,  under 

-.--,,  ,^      T  1       -r^  ,  i.     1         1   .     .«.      the9&10Vict. 

March  last,  a  Mr.  John  Walton,  one  of  the  plamtiffs,  c.  95,  s.  60. 

was  at  Oxford,  on  his  usual  rounds  soliciting  orders,  and 

then  and  there  a  verbal  order  for  the  goods  the  price 

and  value  of  which  this  action  was  brought  to  recover, 

was  given  by  Thomas  Borthwick  to,  and  received  by,  the 

said  John  Walton  for  the  plaintiffs,  with  a  direction  that 

the  same  should  be  sent  in  the  usual  way,  which  had 
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1855.        always  been  by  the  London  and  North- Western  Rail- 

BoRTHwicK,    ^ay  >  and  that,  in  pursuance  of  such  order,  which  was 

App.,         communicated  by  the  said  John  Walton  to  the  pUdntifiis' 

Walton,  "^  '^ 

Besp.  house  at  Manchester,  the  goods  so  ordered  were  sent  by 
the  plaintiffs  by  railway  from  Manchester,  from  a  station 
within  the  jurisdiction  of  the  said  court,  to  Oxford, 
within  the  jurisdiction  of  the  said  county-court  of 
Oxford  holden  at  Oxford,  addressed  to  Borthwick  & 
Co. :  and  it  was  contended  on  the  part  of  the  defendant 
Elliott,  that,  as  the  order  for  the  goods  in  question  was 
given  to  and  received  by  the  plaintiffs  at  Oxford,  within 
the  jurisdiction  of  the  said  county-court  of  Oxford 
holden  at  Oxford,  and  not  at  any  place  within  the  juris- 
diction of  the  county-court  in  which  the  plaint  was 
issued  and  trial  had,  and  as  it  was  in  consequence  of 
such  order  that  the  goods  in  question  were  sent  by  the 
plaintiffs,  the  whole  cause  of  action  did  not  arise  within 
the  jurisdiction  of  the  last-mentioned  court;  and  it  was 
objected  that  the  whole  cause  of  action  should  have 
arisen  within  the  jurisdiction  of  the  said  court,  to  give 
the  said  court  jurisdiction  either  to  give  leave  for  the 
issuing  of  the  said  summons  or  proceeding  in  the  said 
cause. 

On  the  part  of  the  plaintiffs,  it  was  in  answer  con- 
tended that  the  said  order  for  the  said  goods,  being  a 
verbal  order,  did  not  constitute  the  cause  of  action; 
but,  as  the  goods  were  delivered,  in  pursuance  of  the 
said  order,  from  the  plaintiffs'  warehouse  to  the  rail- 
way company  within  the  district  of  the  said  court,  the 
cause  of  action  arose  within  the  jurisdiction  of  the  said 
court. 

The  learned  judge  held,  in  point  of  law,  that  the  deli- 
very of  the  goods  in  question  to  the  railway  company, 
addressed  as  aforesaid,  was  a  delivery  to  the  defendants ; 
and,  as  the  said  delivery  took  place  within  the  district 
of  the  said  court,  he  had  full  jurisdiction  to  hear  the 
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said  cause^  and  determine  the  same,  notwitlistanding  the        1855. 


said  order  was  given  to,  and  received  by,  the  plaintiffs    bobthwiok, 
within  the  jurisdiction  of  the  said  county-coujft  holden      ^^PP' 
at  Oxford :  and  he  accordingly  proceeded  to  determine         Beqp. 
the  said  cause,  and  gave  judgment  for  the  plaintiffs  for 
the  fiiU  amount  claimed,  with  costs;  and  an  order  was 
thereupon  made  under  the  seal  of  the  said  court  ac- 
cordingly. 

The  question  for  the  opinion  of  this  court  was, — 
Whether,  under  the  circumstances  above  stated,  the 
cause  of  action  did  arise  within  the  jurisdiction  of  the 
said  county-court  of  Lancashire  holden  at  Manchester ; 
and,  if  it  did,  then  the  judgment  for  the  plaintiffs  was 
to  stand :  but,  if  it  did  not,  then  the  said  judgment  for 
the  plaintiffs  was  to  be  set  aside,  and  a  nonsuit  or  a 
verdict  or  judgment  for  the  defendants,  or  either  of 
them,  as  the  court  should  direct,  should  be  entered  in 
lieu  thereof. 


GriffitSy  for  the  appellants,  (a) .  The  60th  section  of 
the  9  &  10  Vict.  c.  95,  upon  which  this  question  arises, 
enacts  that  the  summons  ''  may  issue  in  any  district  in 
which  the  defendant  or  one  of  the  defendants  shall 
dwell  or  carry  on  his  business  at  the  time  of  the  action 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
appellants,  were  : — "  That  the 
order,  direction,  and  delivery 
as  in  the  case  mentioned^  were 
the  cause  of  action,  and  the 
delivery  as  in  the  case  men- 
tioned having  been  in  pursu- 
ance of  the  said  order,  and  in 
accordance  with  the  said  di- 
rection, the  order  and  direction 
form,  or  one  of  them  forms, 
pari  of  the  cause  of  action ; 


and  that  the  determination  of 
the  county-court  that  it  had 
full  jurisdiction  to  hear  the 
cause  and  determine  the  same, 
because  the  delivery  in  the 
said  case  mentioned  was  a  de- 
livery to  the  defendants  within 
he  district  of  the  said  county- 
court,  and  notwithstanding  the 
said  order  was  given  and  re- 
ceived without  such  district, 
was  wrong  in  point  of  law.'' 
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1855.  brought,  or,  by  leave  of  the  court  for  the  district  in 
"^rrilZril^  which  the  defendant  or  one  of  the  defendants  shall  have 
'^PP-*  dwelt  or  carried  on  his  business  at  some  time  within  six 
Re^  '  calendar  months  next  before  the  time  of  the  action 
brought,  or  in  which  the  cause  of  action  arose,  such 
summons  may  issue  in  either  of  such  last-mentioned 
courts/'  It  has  repeatedly  been  held  that  "  the  cause 
of  action  '^  here,  means  ''  the  whole  cause  of  action/' 
In  the  present  case,  the  order,  which  was  a  material  part 
of  the  cause  of  action,  was  given  at  Oxford.  \CressweU, 
J.  The  cause  of  action  was,  the  delivery  of  the  goods  at 
the  railway-station  at  Manchester :  part  of  the  evidence, 
no  doubt,  would  be  the  order.]  The  plaintiflb  would  be 
bound  to  allege  and  to  prove  a  request.  In  Buckley  v. 
Hann,  5  Exch.  43,  a  bill  of  exchange  was  drawn  and 
accepted,  and  the  indorser  put  his  name  to  it,  within 
the  city  of  London,  but  it  was  delivered  to  the  indorsee 
in  the  county  of  Middlesex  :  and  it  was  held,  that  the 
cause  of  action  did  not  arise  within  the  city  of  London ; 
Parke,  B.,  saying, — "  The  statute  requires  the  cause  of 
action,  that  is,  the  whole  cause  of  action,  to  arise  in  the 
city.  In  this  case  it  did  not :  until  the  bill  was  delivered 
to  the  plaintiff,  no  cause  of  action  arose  from  the  in- 
dorsement to  him.''  So,  in  Wilde  v.  Sheridan,  21  Law 
Joum.,  N.  S.,  Q.  B.  260,  the  plaintiff,  who  resided  at 
Norwich,  drew  there  a  bill  of  exchange  on  the  defend- 
ant, who  resided  in  London :  and  the  latter  accepted  the 
bill  in  London,  and  sent  it  to  the  plaintiff  at  Norwich  : 
and  it  was  held  by  Coleridge,  J.,  in  a  well-considered 
and  well-expressed  judgment,  that  the  whole  cause  of 
action  did  not  arise  in  Norwich,  and  therefore  that  the 
judge  of  the  county-court  at  Norwich  had  no  jurisdiction 
to  try  it.  Again,  in  Betteley  v.  Buck,  13  Jurist,  368, 
in  an  action  by  the  indorsee  against  the  drawer  of  a  bill 
of  exchange  for  a  sum  less  than  20/.,  the  defendant  tra- 
versed the  notice  of  dishonor,  and  it  appeared  at  the 
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trial  that  the  bill  had  been  drawn  and  indorsed  within  1855. 
the  jurisdiction  of  the  county-court  where  the  defendant  borthwiof 
resided,  but  that  the  notice  of  dishonor  was  given  else-  ^-^PP** 
where;  and  it  was  held  that  the  plaintiff  was  deprived  of  Be^.  ' 
his  costs  by  the  8  &  9  Vict.  c.  95,  s.  129.  And  in  Huth 
y.  Long^  19  Law  Joum.,  N.  S.,  Q.  B.  325,  on  a  motion 
to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs  in 
an  action  by  a  second  indorsee  of  a  bill  of  exchange 
against  the  drawer,  it  was  held,  that,  in  order  to  shew 
that  the  cause  of  action  arose  in  some  material  point 
within  the  jurisdiction  of  a  county-court,  it  is  sufficient 
to  prove  that  notice  of  dishonor  was  given  to  the  de- 
fendant within  the  jurisdiction.  ''It  was  a  material 
part  of  the  cause  of  action,^'  said  Coleridge,  J.,  ''  that 
the  defendant  should  have  notice  of  the  non-payment  of 
the  bill  by  the  acceptor,  and  that  notice  the  plaintiff 
gave  to  the  defendant  at  the  place  where  the  defendant 
resided.''  [Mauley  J.  You  contend  that  the  plaintiff 
cannot  sue  in  the  place  where  he  performed  the  con- 
tract, if  part  of  the  contract  is  entered  into  in  another 
place.]  In  a  case  of  In  re  Walsh,  1  Ellis  &  B.  383,  a 
plaint  was  levied  in  the  county-court  of  Liverpool,  by 
leave  of  the  judge  (under  s.  60)  against  a  defendant  not 
resident  within  the  jurisdiction.  The  particulars  were, 
for  not  delivering  a  cargo  of  com  bought  by  the  plaintiff 
of  the  defendant  by  a  contract  in  writing.  On  a  rule 
for  a  prohibition,  it  appeared  by  the  affidavits  that  the 
plaintiff  at  Liverpool,  within  the  jurisdiction,  made  a 
contract  with  a  broker  who  professed  to  act  for  the 
defendant,  in  these  terms, — "Sold  the  cargo  of  com 
per  Thane  of  Fife,  now  at  Queenstown,  at  27«.  per 
quarter,  including  cost,  freight,  and  insurance  to  a  safe 
port  in  the  united  kingdom.  Payment,  cash  in  ex- 
change for  shipping  documents  and  policy  of  insurance.'' 
Queenstown  was  out  of  the  jurisdiction,  and  so  was  the 
ship.     The  plaintiff  requested  that  the  ship  should  be 
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1853.        sent  to  Dublin,  a  port  also  oat  of  the  jurisdiction.     The 
BosTHwioK,    defendant  sold  the  car^o  to  another  person,  delivered 
Waxtok       ^^  ^^^  shipping  documents,  and  caused  the  cargo  to  be 
^^-         delivered  to  him  :  and  it  was  held  that  the  non-delivery 
of  the  cargo  was  a  breach  of  the  contract  and  a  cause  of 
action,  but  out  of  the  jurisdiction  of  the  county-court  of 
Liverpool,  and  consequently,  that  the  prohibition  must 
go.     So,  in  Barnes  v.  Marshall,  21  Law  Joum.  N.  S., 
Q.  B.  388,  a  carrier  and  wharfinger  residing  at  Swind(»i, 
in  Wiltshire,  agreed  in  writuig  with  Marshall,  who 
resided  in  Surrey,  to  barge  timber  fix)m  Swindon  Wharf 
to  London,  at  any  wharf  there,  at  \6s.  per  ton,  to  in- 
clude all  charges  except  wharfage.     It  was  necessary  to 
haul  the  timber  fi*om  the  place  where  it  lay  to  be  loaded 
on  board  the  barges,  and,  at  times,  when  the  horses  of 
Marshall  were  not  on  the  spot,  the  carrier  supplied  horses, 
and  hauled  the  timber.    A  plaint  was  afterwards  levied 
in  the  county-court  for  the  district  of  Swindon,  against 
Marshall,  for  50/.,  the  balance  of  account  claimed  by  the 
carrier,  including  two  items,  amounting  to  1/.  16«.,  for 
hauling:  and  it  was  held,  that  the  hauling  of  the  tim- 
ber and  the  carriage  of  it  to  London  constituted  but  one 
cause  of  action ;  and  that,  as  such  cause  of  action  did 
not  arise  until  the  delivery  of  the  timber  in  London,  the 
judge  of  the  Swindon  county-court  had  no  jurisdiction 
to  try  the  plaint  under  the  9  &  10  Vict.  c.  95,  s.  60. 
[JerviSy  C.  J.     That  case  is  in  substance  the  same  as 
In  re  fFalsh.]     In  Re  Fuller,  2  Ellis  &  B.  578,  A.  by 
will  bequeathed  to  his  servant  F.,  ''  should  my  executors 
think  proper/^  20/.,  '' conditional  on  his  continuing  to 
conduct  himself  faithfully  in  all  respects,'^  and  appointed 
executors:  the  will  was   made  in  the  district  of  the 
county-court  of  K.,  and  the  testator  died  there :  the  ex- 
ecutors renounced  probate;  and  M.  took  out  letters  of 
administration  with  the  will  annexed  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury  :  M.  resided  in 
London ;  F.  by  leave  of  the  judge  of  the  county-court 
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of  K.  sued  M.  in  that  court  for  the  20/. :  on  a  rule  to        1855. 


set  aside  a  judge's  order  for  a  prohibition, — it  was  held  bobthwiok, 
that  the  grant  of  letters  of  administration  was  part  of  ^r^PP" 
the  cause  of  action,  and  that  the  judge  of  the  county-  Beqp. 
court  of  K.  had  not,  under  the  9  &  10  Vict.  c.  95,  s.  60, 
jurisdiction  in  respect  of  it  over  M.,  who  was  not  within 
his  district ;  and  on  that  ground  the  rule  to  set  aside  the 
judge's  order  was  dischai^ed.  Lord  Campbell  there 
says, — ''It  is  not  made  out  that  the  cause  of  action 
arose  within  the  district.''  And  Coleridge,  J.,  says, — 
''  I  think  it  quite  clear  that  the  grant  of  the  letters  of 
administration,  and  the  acceptance  of  them  by  the  de- 
fendant are  in  this  case  essential  parts  of  the  cause  of 
action."  [Jervis  C.  J.  This  point  seems  scarcely  to 
have  been  considered  there.]  That  the  order  is  an  es- 
sential part  of  the  cause  of  action,  is  clear  from  Smith  v. 
Rolt,  9  C.  &  P.  696.  Here,  the  order  given  at  Oxford 
was  an  essential  part  of  the  cause  of  action :  but  for  that, 
there  would  have  been  no  cause  of  action  at  all :  it  was 
the  very  foundation  of  the  cause  of  action.  [Matde,  J. 
A  thing  may  be  the  foundation  of  a  cause  of  action 
without  being  part  of  it.]  The  128th  section,  which 
gives  concurrent  jurisdiction,  shews  that  the  legislature 
intended  the  whole  cause  of  action,  when  dealing  with 
summonses  to  be  issued  against  persons  residing  out  of 
the  jurisdiction :  see  Ghislin  v.  Deen,  13  Jurist,  82.  The 
object  of  the  legislature  evidently  was,  to  save  expense 
to  parties  :  it  was  never  intended  that  the  60th  section 
should  apply  to  the  case  of  a  contract  for  the  sale  of 
goods  entered  into  in  one  part  of  the  kingdom,  and  per- 
fected by  delivery  at  another  and  distant  part. 

Aspland,  for  the  respondents,  (a)     The  60th  section 

(a)  The  points  marked  for  "  That  the  cause  of  action 

argument  on  the  part  of  the      sufficiently  arose  within  the  ju- 
respondents,  were, —  risdiction  of  the  county-court : 
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BOSTHWIOX, 

App., 
Waltcw, 


must  be  read  in  connection  with  the  128th  and  129th : 
and^  so  reading  it^  it  manifestly  means,  not  the  whole 
cause  of  action  in  the  sense  contended  for  on  the  other 
side,  but  such  cause  of  action  as  entitles  the  plaintiff  to 
recover.  [Maule,  J.  Was  not  the  giving  of  the  order 
for  the  goods  a  part  of  the  cause  of  action  ?]  Not  for 
the  purpose  of  s.  60 :  it  is  part  of  the  foundation,  but 
not  of  the  cause  of  action.  [Maule,  J.  The  judge  of  the 
county-court  seems  to  have  thought  that  the  order,  being 
a  mere  verbal  order,  had  nothing  to  do  with  the  case. 
Now,  it  seems  to  the  court,  and  probably  to  you  also, 
that,  whether  the  order  was  written  or  verbal  makes  no 
difference.  But  you  say,  that,  suppose  there  had  been 
a  contract  m  writing  at  Oxford,  and  the  phuntiffs  per- 
formed  their  part  of  it,  viz.  by  the  delivery  of  the  goodsi, 
at  Manchester,  the  whole  cause  of  action  would  arise  in 
the  latter  place.]  It  is  not  intended  to  carry  the  argu- 
ment quite  so  far  as  that.  But  there  are  two  or  three 
cases  which  seem  to  shew  that  the  cause  of  action 
arises  in  the  place  where  the  goods  are  delivered. 
Thus,  in  Copeland  v.  Lewis,  2  Stark.  N.  P.  C.  83,  the 
defendant,  who  resided  at  Aberystwith,  in  Cardiganshire, 
gave  an  order  to  the  traveller  of  the  plaintiffs  (who  were 
dealers  in  London)  at  Aberystwith  for  a  chest  of  tea : 
nothing  was  said  as  to  the  place  of  delivery,  but  the  tea 
was  in  fact  delivered  by  the  plaintiffs  to  a  carrier  in 
London,  to  be  conveyed  to  the  defendant.  Jervis,  for 
the  plaintiff,  contended  that  the  cause  of  action  arose  in 


"That  the  facU  stated  in 
the  case  shewed  that  the  judge 
had  jurisdiction  to  try  the  ac- 
tion: 

"  That  the  fact  of  the  deli- 
very of  the  goods  to  the  rail- 
way company  at  the  station 
within  the  district  of  the  court, 
conferred  jurisdiction : 


(( 


That  a  judgment  is  to  be 
presumed  to  be  valid  until  the 
contrary  is  shewn;  and  that 
it  did  not  appear  affirmatively 
on  the  case  that  the  cause  of 
action  did  not  arise  within  the 
district,  wholly,  or  sufficiently 
to  confer  jurisdiction,  or  that 
the  judge  had  no  jurisdicti^m." 
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London,  where  the  goods  were  delivered ;  and  he  referred        ]  855. 

to  Harwood  v.  Lester,  3  B.  &  P.  617,  where  goods  having    BoBTHwioxr 

been  delivered  to  a  carrier  in  London,  according  to  an      ™App*' 

order  of  the  defendants  in  Leicestershire,  it  was  held  that         Reap. 

an  action  could  not  be  maintained  in  the  county-court 

of  Leicestershire,  and  therefore  the  court  of  Common 

Pleas  refused  to  stay  the  proceedings  in  an  action  in  that 

court,  although  the  debt  amounted  to  less  than  40«. :  and 

where  Heath,  J.,  intimated  that  authorities  were  to  be 

found  in  the  books,  to  shew,  that,  where  goods  are  sent 

fi*om  one  county  into  another,  the  cause  of  action  is  to 

be  considered  as  arising  in  the  county  from  which  they 

are  sent,  and  not  in  that  where  they  are  delivered  :  and 

he  also  cited  DtUton  v.  Solomonson,  3  B.  &  P.  582,  to 

shew  that  a  delivery  of  goods  by  the  vendor  on  behalf  of 

the  vendee  to  a  carrier  not  named  by  the  vendee,  is  a 

delivery  to  the  vendee.     And  Lord  Ellenborough  said 

that  he  acceded  to  the  opinion  of  Heath,  J.,  and  that, 

''  where  nothing  was  said  as  to  any  carrier,  according  to 

common  sense  it  is  to  be  understood  that  the  goods  are 

to  be  delivered  in  the  most  usual  and  convenient  way.^' 

[Cresswell,  J.     It  would  rather  seem  that  there  was  no 

delivery  to  the  defendant  at  all  there,  until  the  goods 

reached  Aberystwith.]     It  was  assumed  that  a  delivery 

to  the  carrier  in  London  was  a  delivery  to  the  defendant. 

In  Huxham  v.  Smith,  2  Campb.  21,  it  was  ruled  by  Lord 

Ellenborough,  that,  if  a  merchant  abroad  orders  goods 

of  a  shopkeeper  within  the  city  of  London,  to  be  put  on 

board  a  ship  lying  beyond  the  limits  of  the  city,  and  the 

shopkeeper  sends  them  from  his  shop  to  be  shipped  in 

pursuance  of  the  order,  the  price  of  the  goods  may  be 

sued  for  in  the  Mayor's  court,  as  a  debt  arising  within 

the  city.     [Cresswell,  J.     In  that  case,  as  well  as  in 

Harwood  v.  Lester,  the  order  was  received  in  London. 

Here,  the  order  was  received   at  Oxford.     Maule,  J. 

Under  the  old  county-court  system,  the  whole  cause  of 
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1855.        action  must  have  arisen  within  the  jurisdiction*    Would 

Kobthwick"  *^®  ^^^^  ^  ^^  P^"^  ^^  *^®  cause  of  action  ?]  In  Emery 
App..  '  V.  Bartlett,  2  Lord  Raym.  1 555, 2  Stra.  827,  it  was  held, 
Regp.  '  that,  in  an  action  in  an  inferior  court,  by  the  payee  of  a 
note  against  the  maker,  though  the  declaration  states 
that  the  note  was  made  for  value  received,  it  need  not 
state  that  the  value  was  received  within  the  jurisdiction 
of  the  inferior  court :  nor,  in  an  action  in  an  inferior 
court  upon  an  account  stated,  need  it  be  allied  tiiat  the 
sums  in  arrear  concerning  which  the  parties  accounted 
were  in  arrear  within  the  jurisdiction  of  the  inferior 
court.  [Maule,  J.  Suppose  there  was  the  most  ample 
proof  of  the  delivery  of  the  goods  to  the  defendants  at 
Manchester,  you  must  still  have  evidence  of  the  order.] 

Griffits  was  not  called  upon  to  reply. 

Jervis,  C.  J.  It  has  been  decided  over  and  over 
again  that  the  ''  cause  of  action'*  in  the  9  &  10  Vict,  c 
95,  s.  60,  means  "  the  whole  caus$  of  action.'*  I  there- 
fore think  the  county-court  judge  in  this  case  was  wrong 
in  assuming  jurisdiction.  The  whole  cause  of  action 
clearly  did  not  arise  in  Manchester.  The  mere  delivery 
of  the  goods  at  the  railway-station  there  was  not  enough : 
the  plaintiffs  were  bound  further  to  prove  the  order; 
and  that  was  given  and  received  at  Oxford.  The  appeal, 
therefore,  must  be  allowed. 

Maule,  J.  I  also  think  that  there  should  be  a  non- 
suit in  this  case,  on  the  ground  stated  by  the  Lord 
Chief  Justice.  Upon  the  critical  construction  of  the 
words  of  the  GOth  section,  as  well  as  upon  the  spirit  of 
the  enactment,  I  think  it  clearly  means  the  whole  cause 
of  action.  And  there  is  good  reason  for  this.  A  de- 
fendant is  liable  to  be  sued  in  the  place  where  he  resides, 
and  where  the  whole  contract  or  cause  of  action  arises. 
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That  is  a  thing  which  he  can  and  is  bound  to  take 
notice  of:  and  it  is  convenient.  The  words  of  the 
section  are  plain  and  simple.  When  the  legislature 
meant  to  deal  with  a  part  of  the  cause  of  action^ — as  in 
s.  128, — they  knew  how  to  express  themselves.  I  think 
we  are  bound  by  the  decisions  of  the  courts  of  Queen's 
Bench  and  Exchequer  to  which  we  have  been  referred  ; 
and  more  especially  by  the  cases  of  Buckley  v.  Harm,  5 
Exch.  43,  and  Re  Fuller,  2  Ellis  &  B.  573,  in  which 
latter  case,  the  court  of  Queen's  Bench  thought  the 
letters  of  administration  an  essential  part  of  the  cause 
of  action.  Everything  that  is  requisite  to  shew  the 
action  to  be  maintainable,  is  part  of  the  cause  of  action. 


1856. 

BOBTHWICK, 

App., 

WAXToy, 

Besp. 


Crbsswell,  J.,  and  Williams,  J.,  concurred. 


Judgment  of  nonsuit,  (a) 


{a)  See  Hemaman  v.  Smith, 
10  Exch.  659.  The  defendant 
offered  a  reward  of  202.  to  be 
paid  on  conviction  of  any  per- 
son for  stealing  sheep.  The 
defendant  apprehended  one 
Hock  at  Newnham,  in  the 
county  of  Gloucester,  on  a 
charge  of  sheep-stealing ;  and 
£ock  was  tried  and  convicted 
at  the  next  Hereford  assizes. 


And  the  conrt  of  Exchequer 
held,  on  the  authority  of  the 
principal  case,  that  the  whole 
cause  of  action  for  the  pro- 
mised reward  did  not  arise 
within  the  jurisdiction  of  the 
county-court  at  Newnham,  the 
conviction  (which  took  place 
out  of  the  jurisdiction)  being 
an  essential  part  of  it. 
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Bowes  v.  The  Right  Hon.  Thomas  Henry  Baaon 

^       ««  BiAVENSWORTH. 

Jon.  22. 

By  an  in-  1  HIS  was  an  action  brought  by  the  plaintiff  against 

citing  that  the  the  defendant  for  the  purpose  of  trying  a  right  of  way 

ffi^The'""  claimed  by  the  defendant  for  the  conveying  of  coke 

manors  of  A.  over  the  plaintiff's  land ;  and,  by  consent  of  the  parties, 

enacted  that  and  by  order  of  Maule,  J.,  made  on  the  8th  of  Novem- 

nc^Wngtherein  ^^^  ^gg^^  according  to  the  Common  Law  Procedure 

should  be  con-    ^^t,  1852,  the  following  case  was  stated  for  the  opinion 

strued  to  defeat  >  '  o  i^ 

or  prejudice  his   of  the  COUrt  :  — 

lordf  bnt'that  Th^  P^^®  of  land  over  which  the  defendant  claims  a 
the  lord,  his  right  of  way  to  carry  coke,  is  in  the  possession  of  the  plain- 
ngns,  should  tiff,  and  is  in  Blackburn  Fell,  and  parcel  of  the  manor 
aU  T^<J^^  of  Hecton  otherwise  Ayton,  and  Ravensworth  otherwise 
rights,  and  also  Lamesley,  in  the  county  of  Durham,  and  was  formerly 
minerals^  part  of  a  common  or  waste  land  called  Blackburn  Fell, 

and  quarries,  ••i:i*  ^  xi*i*  x 

&c,heion^ng  smcc  incloscd  m  pursuance  of  an  act  of  parliament 
to  the  said         passed  in  the  41  G.  8  (c.  cxliv.),  intituled  "An  act  for 

manors,  m  as       *  .  . 

fnll  and  ample  dividing,  allotting,  and  inclosing  certain  commons  and 

the  act  had  not  other  Commonable  lands  in  the  parochial  chapelries  of 

"l^^^fiiU  I^a™esley  and  Tanfield,  or  one  of  them,  in  the  county 

and  free  liberty  of  Durham,"  a  copy  of  which  accompanied  the  case. 

at  all  times  --^        ,  -1^.1  .     .  •         ■■         5 

hereafter  of  By  the  award  of  the  commissioners  appointed  and 

making,  &c., 
and  of  granting 

to  any  other  person  or  persons  any  waggon-ways  or  other  ways  in,  over,  or  along  the 
commons  or  waste  land  (intended  to  be  idlotted  and  inclosed),  and  to  do  every  other  act 
now  in  use,  or  which  shall  hereafter  be  used  or  invented,  which  shall  be  neoessair  to  be 
done  for  the  purpose  of  winning,  working,  leading,  and  carrying  away  the  said  mines, 
minerals^  and  quarries  within  and  under  the  said  last-mentioned  commons,  &c ;  and  aUo 
for  the  leading,  cartying,  and  conveying  the  coaU  and  the  produce  of  any  other  min$t 
and  minerals  from  or  under  any  other  lands  and  grounds  whatsoever:" — 

Held,  that  the  words  "  produce  of  any  other  mines  and  minerals "  did  not  mean  the 
produce  of  mines  and  minerals  other  than  coals,  but  the  produce  of  mines  and  minerals 
other  than  the  "mines,  minerals,  and  quarries"  before  mentioned;  and,  consequently, 
that  the  defendant  had  a  right  to  use  a  railway  constructed  by  him  under  the  power  so 
g^ven  to  him,  for  the  purpose  of  carrying  coke,  such  coke  not  being  made  from  ooal 
worked  out  of  the  waste  wluch  was  the  subject  of  the  indosure. 
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acting  under  that  act^  dated  the  13th  of  March^  1818^  1855. 
the  said  piece  of  land  was  allotted  to  the  Rt.  Hon.  John  Bowm 
Bowes,  Earl  of  Strathmore  (from  whom  the  plaintiff  ^    ^  J!' 

'  ^  ^  *  Lord  Batxnb* 

derives  his  title),  in  full  of  his  proportion  and  interest       worth. 
in  the  commons  wherein  he  was  entitled  to  right  of 
common. 

By  the  same  award,  an  allotment  was  made  to  the 
defendant  (then  Sir  Thomas  Henry  Liddell),  as  lord  of 
the  manors  of  Ayton  and  Ravensworth,  in  the  following 
terms: — "We  do  hereby  set  out,  allot,  appoint,  and 
award  unto  and  for  the  said  Sir  Thomas  Henry  Liddell, 
Bart.,  and  his  successors,  as  lord  of  the  manor  of  Hecton 
otherwise  Ayton,  and  Ravensworth  otherwise  Lamesley, 
in  full  compensation  and  satisfaction  of  his  and  their 
right  and  interest  of,  in,  and  to  the  soil  of  the  said 
common,  moors,  or  tracts  of  waste  land,  and  for  his 
consent  to  the  said  division,  allotments,  and  inclosure, 
one  full  sixteenth  part  in  value  (quantity,  quality,  and 
situation  considered)  of  and  in  the  commons,  moors,  or 
tracts  of  waste  land  called  Blackburn  Fell,  Burden 
Moor,  Headley  Fell,  and  Beamish  East  Moor,  other- 
wise part  of  Blackburn  Fell,  respectively,  112a.  2r.  I2p. 
of  land  in  one  entire  plot,  as  the  same  is  .now  staked 
and  set  out  by  stakes  and  land-marks,  situate  on  the 
said  Blackburn  Fell.'' 

The  following  clause  in  the  said  act  (s.  40)  bears  on 
the  present  case : — "  Provided  always,  and  be  it  further 
enacted,  that  nothing  in  this  act  contained  shall  be  con- 
strued or  adjudged  to  defeat,  lessen,  or  prejudice  the 
right,  title,  or  interest  of  the  said  Sir  Thomas  Henry 
Liddell,  as  lord  of  the  manors  of  Hecton  otherwise 
Ayton,  and  Ravensworth  otherwise  Lamesley,  his  heirs 
or  assigns,  or  any  of  them,  of,  in,  and  to  the  seignory 
and  royalties  incident  and  belonging  to  the  said  manors ; 
but  that  the  lord  of  the  said  manors,  his  heirs  and  as- 
signs, shall  and  may,  from  time  to  time,  and  at  all  times 


314 


IN   THE   COMMON    ThEAS, 


1855. 


Bowes 
Lonl  Ravxkb- 

WORTH. 


hereafter^  hold  and  enjoy  all  coorts^  perqaintes,  and 
profits  of  courts^  and  services^  and  all  yearly  and  other 
rents  and  acknowledgments  reserved  and  usually  paid, 
and  which  are  due  and  demandable  for  all^  any^  or  every 
of  the  houses^  buildings^  cottages,  intacks,  or  indosures 
now  built,  made,  being,  or  standing  in  or  upon  the  said 
commons,  moors,  or  tracts  of  waste  land,  or  the  boun- 
daries thereof,  or  in  or  upon  any  ground  fiinneily  part 
of  the  said  commons,  moors,  or  tracts  of  waste  land  now 
held  or  enjoyed  in  severalty,  and  which  heretofore  had 
been,  or  which  ought  to  be  paid,  made,  or  performed  by 
the  owners  or  possessors  for  the  time  being  of  such  houses, 
buildings,  or  cottages,  or  of  any  of  the  intacks  or  indo- 
sures  heretofore  parcel  of  the  said  commons,  moors,  or 
tracts  of  waste  land,  and  now  held  and  enjoyed  in  seve- 
ralty ;  and  also  all  waifis,  strays,  estrays,  mines,  minerals, 
and  quarries,  and  all  royalties  jurisdictions,  matters, 
and  things  whatsoever  to  the  said  manor  of  Hecton 
otherwise  Ayton,  and  Ravensworth  otherwise  Lameslqr, 
incident,  belonging,  or  appertaining  (other  than  and 
except  such  common  right  as  could  or  might  be  claimed 
by  him  or  them  as  owner  or  owners  of  the  soil  and 
inheritance  of  the  said  commons,  moors,  or  tracts  of 
wasteland  called  Blackburn  Fell  and  Burden  Moor,  and 
other  than  and  except  the  coal-mines  and  seams  of  coal 
within  and  under  that  part  of  the  said  commons,  moors, 
or  tracts  of  waste  land  called  Blackburn  FeU),  in  as  fuD, 
ample  and  beneficial  a  manner  to  all  intents  and  pur- 
poses, as  he  or  they  could  or  might  have  enjoyed  the 
same  if  this  act  had  not  been  made ;  and  also  Aill  and 
free  liberty  at  all  times  hereafter  of  making,  laying,  re- 
pairing, and  using,  and  of  granting  to  any  other  person 
or  persons,  any  waggon-way  or  waggon-ways,  or  other 
way  or  ways  whatsoever,  in,  through,  over,  or  along  the 
said  commons,  moors,  or  tracts  of  waste  land  called 
Blackburn  Fell  and  Burdon  Moor,  and  in,  through,  over, 
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and  along  the  said  town  fields  and  stinted  pasture^  called        1856. 
Ravensworth    Four  Fields,   and    Ravensworth    South        ^ 
Pasture,  or  any  part  thereof,  and,  for  that  purpose,  to  r. 

take  away  and  remove  so  much  of  any  hedges,  fences,  wobth. 
or  other  obstructions  thereon,  and  to  do  every  act  either 
now  in  use  or  which  shall  hereafter  be  used  or  invented, 
which  shall  be  necessary  to  be  done  for  the  purpose  of 
winning,  working,  leading,  and  carrying  away  the  said 
mines,  minerals,  and  quarries  within  and  under  the  said 
last-mentioned  commons,  moors,  or  tracts  of  waste  land, 
and  town  fields  and  stinted  pasture  respectively  (other 
than  and  ^cept  as  aforesaid) ;  and  also  for  the  leading, 
carrying,  and  conveying  the  coals,  and  the  produce  of 
any  other  mines  and  minerals,  from  or  under  any  other 
lands  and  grounds  whatsoever, — he,  the  said  Sir  Thomas 
Henry  Liddell,  or  his  lessees  or  assigns,  or  the  person  or 
persons  using  and  enjoying  such  liberties  and  privileges, 
^g  and  Vying  BuTsatisfaction  for  damage  S 
spoil  of  ground,  as  hereinafter  is  mentioned/' 

Under  the  powers  and  reservations  contained  in  the 
above  clause,  the  defendant  had  lately, — within  the  last 
two  years, — constructed  a  railway  over  that  part  of 
•Blackburn  Fell  which  was  allotted  to  the  Earl  of 
Strathmore  as  before  mentioned;  and  the  defendant  had 
used  the  said  railway  for  the  purpose  of  carrying  and 
conveying  coal  along  the  same.  His  right  to  do  so  is 
not  in  dispute.  But  he  has  used,  and  claims  the  right 
of  using,  the  said  railway  for  the  purpose  of  carrying 
and  conveying  coke  along  it, — such  coke  not  being  made 
from  coal  worked  out  of  Blackburn  Fell,  and  being 
carried  and  coni^eyed  for  the  purpose  of  sale  and  ship- 
ment in  the  river  Tyne.  The  plaintifi^  disputes  the 
right  so  claimed. 

The  question  for  the  opinion  of  the  court,  is,  whether, 
under  the  facts  stated,  the  defendant  has  such  right  to 
carry  coke  along  the  said  railway. 
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1855.  Bramwell   (with  whom  was    V.  WUliams),   for  the 

g^^^^        plamtiff.     The  liberty  reserved  or  granted  to  the  de- 

«•  fendant  by  the  indosure  act  of  41  G.  3^  c.  ddiv,  s.  40^ 

Lord  Ratxvs-       1.        ,  .  ,       .  ,     «  , 

woBTH.  of  making  and  usmg^  and  of  granting  to  any  other  per- 
son^ any  waggon-way  or  other  way  whatsoever  over  the 
lands  called  Blackburn  Fell^  for  the  purpose  of  winnings 
workings  leadings  and  carrying  away  the  mines^  mine- 
rals^ and  quarries  within  and  under  certain  lands  therein 
mentioned^  and  also  for  leadings  carryings  and  conveying 
the  coals  and  the  produce  of  any  other  mines  and  mine' 
rals  from  and  under  any  other  lands  and  grounds  what- 
soever^ does  not^  it  is  submitted^  confer  on  the  defendant 
the  right  of  carryings  or  of  authorising  the  carryings 
coke  over  the  lands  called  Blackburn  Fell.  The  imcon- 
troverted  facts  of  the  case  are  these : — By  the  award  of 
the  commissioners  under  the  Lamesley  and  Tanfield  in- 
closure-act^  certain  portions  of  common  land  were  al- 
lotted to  the  defendant  as  lord  of  the  manor,  and  also 
to  those  under  whom  the  plaintiff  claims, — ^the  act  re- 
serving to  Lord  Bavensworth  two  separate  rights;  one, 
the  right  of  taking  mines  and  minerals;  the  other,  a 
right  to  make  or  grant  ways  over  the  land  for  the  pur- 
pose of  carrying  away  the  said  mines  or  minerals,  "  and. 
also  for  the  purpose  of  leading,  carrying,  and  conveyii^ 
the  coals  and  the  produce  of  any  other  mines  and  mine- 
rals from  or  under  any  other  lands  and  grounds  what- 
soever/^ The  question  is,  whether  the  act  gave  the 
defendant  a  right  to  carry  coke, — in  other  words,  whe- 
ther "coke''  is  ''coal?''  [Cresswell,  J.  The  words 
are,  "  the  coals,  and  the  produce  of  any  other  mines  and 
minerals."  Could  he  have  carried  limestone?]  That 
would  be  the  produce  of  another  "  mine."  \JervUy  C. 
J.  What  do  you  understand  by  ''mine?"]  The 
imderground  works.  [Jervis,  C.  J.  That  cannot  be. 
The  section  (40)  reserves  to  the  lord,  his  heirs  and  as- 
signs, the  right  to  take  all  mines  and  minerals.]     Not 
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in  this  part  of  the  section.  The  preamble  to  the  act  re-  1855. 
cites  that  Lord  Ravensworth^  "  as  lord  of  the  manor  of  bowm 
Hecton  otherwise  Ayton,  and  Ravensworth  otherwise  ,  ,  *'• 
Lamesley^  is  seised  of  or  entitled  to  the  soil  and  royalties  wobth. 
of  and  within  the  said  commons^  moors^  or  tracts  of 
waste  land  called  Blackburn  Fell  and  Burden  Moor 
respectively  (except  only  the  coal-mines  and  seams  of 
coals  within  and  under  the  said  common^  moor^  or  tract 
of  waste  land  called  Blackburn  Fell) ;  and  is  also  seised 
of  or  entitled  to  all  the  coal-mines  and  seams  of  coal^ 
and  all  other  mines^  minerals,  and  quarries  within  and 
under  the  said  town  fields  and  stinted  pasture  called 
Ravensworth  Town  Fields  and  Ravensworth  South 
Pasture;  and  that  Lord  Ravensworth  and  Sir  John 
Eden^  Bart.^  as  lords  of  the  manor  of  Kibblesworth^  are 
seised  of  or  entitled  to  the  soil  and  royalties  of  and 
within  the  common^  moor^  or  tract  of  waste  land  called 
Elibblesworth  Common;  and  that  Lord  Ravensworth^ 
as  lord  of  the  said  manors  of  Hecton  otherwise  Ayton^ 
and  Ravensworth  otherwise  Lamesley  aforesaid^  and  the 
said  Sir  John  Eden^  as  lord  of  the  manor  of  Beamish  • 
aforesaid^  claim  respectively,  or  the  one  of  them,  to  be 
seised  of  or  entitled  to  the  soil  of  the  several  commons, 
moors,  or  tracts  of  waste  land  which  are  called  or 
known  by  the  several  names  of  Hedley  Fell  and 
Beamish  East  Moor,  otherwise  part  of  Blackburn  Fell 
aforesaid/'  Then  the  40th  section,  intending  to  reserve 
certain  of  those  rights,  enacts  that  nothing  in  the  act 
shall  be  construed  or  adjudged  to  defeat,  lessen,  or  pre- 
judice the  right,  title,  or  interest  of  Lord  Ravensworth, 
as  lord  of  the  manors  of  Hecton  otherwise  Ayton,  and 
Ravensworth  otherwise  Lamesley,  his  heirs  or  assigns, 
or  any  of  them,  of,  in,  and  to  the  seignory  and  royalties 
incident  to  the  said  manors ;  but  that  the  lord  of  the 
said  manors,  his  heirs  and  assigns,  shall  and  may  from 
time  to  time  and  at  all  times  hereafter  hold  and  enjoy 
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1855.        all  courts^  &c.^  and  also  all  wai&^  &ic.,  mines,  mineraU, 
BowM       ^^^  quarries,  &c.,  to  the  said  manors  incident^  bdong- 
^'  mz.  or  appertaining,  in  as  full,  ample,  and  beneficial  a 

woBTH.  maimer  to  all  intents  and  purposes  as  he  or  tney  could 
or  might  have  enjoyed  the  same  if  this  act  had  not  been 
made ;  and  also  full  and  firee  liberty  at  all  times  here- 
after of  making,  laying,  repairing,  and  using,  and  of 
granting  to  any  other  person  or  persons  any  waggon- 
way  or  other  way  in  or  along  the  said  commons,  &&, 
and  to  do  every  act  either  now  in  use  or  which  here- 
after shall  be  used  or  invented,  which  shall  be  necessary 
to  be  done  for  the  purpose  of  winning,  working,  lead- 
ing, and  carrying  away  the  said  mines,  minerals,  and 
quarries  within  and  under  the  last-mentioned  commons, 
&c.,  and  also  for  the  leading,  carrying,  and  conveying 
the  coals,  and  the  produce  of  any  other  mines  and 
minerals,  from  or  under  any  other  lands  and  grounds 
whatsoever.^'  The  court  will  construe  this  as  they 
would  any  other  contract  between  the  parties.  [Jervis, 
C.  J.  It  must  be  borne  in  mind,  that,  at  the  time  of 
.  the  passing  of  that  act,  coke  was  not,  as  it  now  is,  an 
article  of  extensive  commerce.]  Unless  ''coke"  is 
^'coal,''  the  defendant  has  not  the  right  he  claims. 
That  it  is  not,  is  obvious.  By  combustion  it  has  lost 
many  of  the  properties  and  constituent  parts  of  coaL 
It  is  chemically  changed.  Coke,  as  coke,  is  not  the 
produce  of  any  mine.  [Jervis,  C.  J.  It  cannot  be 
denied  that  it  is  the  produce  of  a  mineral.]  That  can- 
not be  the  correct  reading  of  the  section :  it  means  the 
raw  produce,  not  operated  upon  in  any  way.  The  de- 
fendant can  have  no  right  to  manufacture  anything  on 
the  land,  such  as  smelting  ore,  or  the  like.  It  was 
merely  intended  to  give  him  a  way-leave  for  the  pur- 
pose of  carrying  the  produce  of  mines  in  their  native 
state. 
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Watson  (with  whom  was  the  Hon.  A,  Liddell),  for  1855. 
the  defendant.  The  liberty  reserved  to  tlie  defendant  boweb 
by  the  40th  section  of  the  act  of  parliament  in  question  ^* 

confers  on  him  the  right  of  carrying  and  of  authorising  wobt^''^" 
the  carrying  of  coke  over  the  lands  called  Blackburn 
Fell.  "Coke*'  is  ''coal^'  within  the  meaning  of  this 
act.  It  is  not  a  manufacture  of  any  kind ;  it  is  nothing 
more  than  baked  coal.  [Jervis,  C.  J.  If  you  were 
driven  to  maintain  the  proposition  that  coke  is  coal, 
you  would  have  some  difficulty ;  the  two  substances  are 
chemically  different.  The  reservation  in  question  is  a 
grant  of  a  way-leave;  and  its  words  are  to  be  taken 
most  strongly  against  the  grantor^ — The  Durham  and 
Sunderland  Railway  Company  v.  fValker,  2  Q.  B.  968. 
It  is  quite  an  ordinary  proceeding  in  modem  times  to 
convert  coal  into  coke  at  the  pit's  mouth.  The  defend- 
ant's right  to  use  the  way  is  not  restricted  to  the  carry- 
ing of  mines  and  minerals^  the  produce  of  the  allotted 
lands,  but  extends  also  to  the  carrying  of  coals  and  the 
produce  of  any  other  mines  and  minerals  from  or  under 
any  other  lands  or  grounds  whatsoever.  [Cresswell,  J. 
How  does  the  power  given  to  the  defendant  by  the  40th 
section  affect  his  right  to  make  a  railway  for  any  pur- 
pose he  pleases?  Maule,  J.  Would  not  a  right  to 
carry  the  produce  of  a  forest  include  a  right  to  carry 
the  charcoal  ?]     Undoubtedly  it  would. 

Bramwell,  in  reply.  The  rule  that  the  words  of  a 
grant  are  to  be  taken  most  strongly  against  the  grantor, 
is  not  to  be  had  recourse  to  until  all  other  modes  of 
ascertaining  the  meaning  of  the  parties  have  been  ex- 
hausted. The  special  right  given  to  the  defendant  by 
s.  40  to  lay  down  waggon- ways,  negatives  the  existence 
of  any  independent  general  right.  Nor  will  the  general 
authority  given  to  him  to  do  every  act  either  now  in  use, 
or  which  shall  hereafter  be  used  or  invented,  which  shall 
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1855.        ^  necesftary  to  be  done  for  the  purpose  of  winning  and 
^^^        carrying  away  the  said  mines  and  minerals  within  and 
«•  under  the  allotted  lands^  and  also  for  the  purpose  of 

woBTH.  carrying  and  conveying  the  coals  and  the  produce  of 
any  other  mines  and  minerals  from  or  under  any  other 
lands^  confer  any  such  right.  '^  Other  mines  and  mine- 
rals ^'  must  of  necessity  mean^  other  than  coals ;  other- 
wise the  words  are  insensible.  [Maule,  J.  Coke  con- 
sists of  coal  with  some  gases  expelled  from  it.  Might 
not  malt  be  properly  said  to  be  the  produce  of  a  farm?] 
No  more  than  wine  is  the  produce  of  a  vineyard^  or  any 
article  constructed  of  wood  is  the  produce  of  a  forest. 
The  compensation  clause,  s.  45^  which  provides  for  the 
assessment  of  damages  for  injury  sustained  by  any  per- 
son in  his  allotment,  by  the  searching  for,  winning,  or 
working  the  said  mines  and  quarries  therein,  or  the 
leading  or  carrying  away  of  the  coals,  lead,  minerals, 
stones,  or  other  things  to  be  gotten  thereout,  or  out  of 
any  other  mines  or  quarries,  or  by  the  making,  laying, 
repairing,  or  using  of  waggon-ways,  &c.,  tends  to  eluci- 
date the  meaning  of  the  40th  section.  [Maule,  J.  That 
clause  does  not  hurt  you ;  nor  do  I  think  it  at  all  aids 
your  argument.] 

Jervis,  C.J.  I  am  of  opinion  that  our  judgment  in 
this  case  should  be  for  the  defendant :  and  I  think  that 
the  necessity  which  drove  Mr.  Bramwell  to  the  very 
refined  argument  he  has  urged  upon  the  critical  con- 
struction of  the  40th  section  of  the  act  in  question, 
shews  that  we  can  arrive  at  no  other  conclusion ;  for,  if 
every  word  of  that  section  were  examined  and  con- 
strued with  grammatical  accuracy,  insuperable  difficul- 
ties would  present  themselves  on  both  sides.  I  think, 
therefore,  we  must  look  at  the  general  scope  and  inten- 
tion of  the  act,  and  put  the  best  construction  we  can 
upon  it.     It  is  clear  that  the  framers  of  the  act  did  not 
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mean  in  any  degree  to  interfere  with  the  rights  of  the  1855. 
defendant  as  lord  of  the  manors  mentioned  in  the  Bowiw 
preamble  of  the  act :  the  40th  section  expressly  provides  ^* 

that  he,  his  heirs  and  assigns^  shall  hold  and  enjoy  all       wobth. 
courts,  &c.,  and  all  waifs,  strays,  estrays,  mines,  minerals, 
and  quarries,  &c.,  and  all  things  whatsoever  to  the  said 
manors  belonging,  in  as  full,  ample,  and  beneficial  a 
manner  to  all  intents  and  purposes  as  he  or  they  could 
or  might  have  enjoyed  the  same  if  that  act  had  not  been 
made ;  and  it  confers  upon  him  the  right  of  making  and 
using,  and  of  granting  to  any  other  person,  any  waggon- 
way  or  other  way  in,  through,  over,  and  along  the  com- 
mons and  wastes,  and  other  works  necessary  for  the 
winning,  working,  leading,  and  carrying  away  the  said 
mines,  minerals,  and  quarries  within  and  under  the  said 
common  or  waste  land  so  reserved  to  him,  and  also  for 
the  carrying  and  conveying  the  coals  and  the  produce  of 
any  other  mines  and  minerals  from  or  under  any  other 
lands  and  grounds  whatsoever.     The  defendant  clearly 
had  a  right  to  carry  along  the  way  so  made  the  produce 
of  the  mines  under  the  commons  or  waste  lands,  in  any 
form  he  might  think  fit :  and,  having  the  way,  what  is 
there  to  restrict  him  in  the  use  of  it  ?     The  intention, 
I  think,  was,  that  the  defendant  should  have  the  right  to 
carry,  not  only  the  mines  and  minerals  from  under  the 
commons  to  be  inclosed,  but  also  the  coals  and  the  pro- 
duce of  any  other  mines  and  minerals  from  or  under  any 
other  lands, — other  than  those  before  mentioned.     I  do 
not  think  the  repetition  (perhaps  unnecessary)  of  the 
word  "  other  ^^  at  all  alters  its  meaning  in  the  previous 
part  of  the  clause.     I  think,  therefore,  upon  the  fair 
construction  of  the  act  of  parliament,  the  defendant  was 
entitled  to  use  the  way  in  question  for  the  conveyance 
of  coke  the  produce  of  coal  taken  from  mines  other  than 
those  in  Blackburn  Fell,  and  consequently  that  he  is 
entitled  to  judgment  upon  this  special  case. 

VOL.  XV. — C.  B.  M  M 
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1855.  Maule^  J.    I  am  of  the  same  opinion.    The  intention 

Bowii        ^^  *^®  ^*  ^  expressed  in  very  copious  language.    But, 

_    _  _f •  considering  the  object  the  4iOth  section  had  in  view. 

Lord  Ravxkb-  o  «r 

WQBTS,  viz.  to  retain  to  the  lord  of  the  manor,  his  heirs  and 
assigns,  so  far  as  was  consistent  with  the  rights  conferred 
by  the  act  upon  other  persons,  all  hia  righta  with 
respect  to  minerals,  and  principally  coals,  and  oonatming 
it  with  reference  to  that,  the  evident  intention  of  that 
section  was,  to  reserve  to  the  lord  all  his  rights  as  to  the 
mines  and  minerals  under  the  lands  to  be  allotted  and 
inclosed  under  the  powers  of  the  act,  as  amply  as  he 
enjoyed  them  before ;  and,  for  that  purpose^  he  is  un« 
powered  to  make  and  to  grant  waggon-ways  and  other 
ways  for  the  conveyance  of  the  produce  of  his  own 
mines,  and  fdso  for  the  purpose  of  carrying  away  the 
coals  and  the  produce  of  any  other  mines  and  minerals 
from  or  under  any  other  lands  or  grounds  whatsoever. 
It  seems  to  me  that  the  repetition  of  the  word  ''other'' 
was  necessary :  it  meant  to  extend  the  right  to  all  sorts 
of  mines  and  minerals  other  than  the  particular  mines 
and  minerals  before  mentioned,  but  not  to  restrain  it  to 
the  mines  and  minerals  the  produce  of  those  mines.  It 
seems  to  me,  therefore,  that  the  general  scope  of  the 
section,  and  the  precise  words  critically  looked  at,  con- 
cur in  shewing  that  the  construction  which  has  been 
insisted  upon  by  Mr.  BramweU  is  not  that  which  ought 
to  be  adopted.  I  therefore  agree  with  my  Lord  Chief 
Justice  in  thinking  that  the  defendant  is  entitled  to  our 
judgment. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion. 
The  earlier  parts  of  the  40th  section  having  reserved  to 
the  defendant,  as  lord  of  the  manors  mentioned  in  the 
preamble,  all  his  manorial  rights,  and  all  mines,  mine- 
rals, and  quarries,  &c,,  incident  or  belonging  thereto,  in 
as  full,  ample,  and  beneficial  a  manner  as  if  the  act  had 
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not  been  made^  the  latter  part  gives  him  power  to  make  1865. 
and  use,  and  to  grant,  any  waggon-ways  or  other  ways  ^qwes 
over  the  land  which  was  the  subject  of  the  allotment  «. 

and  inclosure,  and  to  do  every  act,  either  then  in  use,  wobth. 
or  which  should  thereafter  be  used  or  invented,  which 
should  be  necessary  to  be  done  for  the  purpose  of  win- 
ning, working,  leading,  and  carrying  away  the  said  mines, 
minerals,  and  quarries  within  and  under  the  last-men- 
tioned commons  (the  commons  and  waste  lands  to  be 
inclosed) ;  and  then  the  section  goes  on  "  and  also  for 
the  leading,  carrying,  and  conveying  the  coals  and  the 
produce  of  any  other  mines  and  minerals  from  or  under 
any  other  lands  and  grounds  whatsoever/'  I  think  the 
act  intended  to  give  the  defendant  as  ample  power  to 
carry  on  the  way  in  question  the  coals  and  the  produce 
of  any  other  mines  and  minerals  gotten  in  any  other 
lands  or  ground,  as  he  had  to  carry  the  produce  of  the 
mines  on  the  wastes  themselves;  and  that  the  word 
"other**  was  not  unnecessarily  repeated:  it  was  pro- 
bably intended  to  exclude  the  bringing  of  minerals 
along  the  way  which  might  be  imported  from  foreign 
countries.  I  think  it  cannot  be  denied  that  "coke**  is 
the  produce  of  a  mine  within  the  meaning  of  this  act. 
For  these  reasons,  I  am  of  opinion  that  the  defendant 
is  entitled  to  our  judgment. 

Williams,  J.     I  am  of  the  same  opinion,  and  for 
the  reasons  already  given  by  the  rest  of  the  court. 

Judgment  for  the  defendant. 
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1855. 


Bell  and  Another^  Assignees  of  Henbt  Miles  Hate- 
land^  a  Bankrupt,  t;.  Young. 

X  HE  following  case  was  stated  for  the  opinion  of  the 
court  by  an  arbitrator^  pursuant  to  the  powers  con- 
ferred by  an  order  of  nisi  prius  dated  the  30th  of  Jnne^ 
1854  :— 

'^  To  all  to  whom  these  presents  shall  comCy  I^  H.  M.^ 
Esq.^  barrister-at-law^  send  greeting :  Whereas,  I  have 
undertaken  the  burden  of  the  reference  made  to  me  by 
an  order  made  at  the  sittings  at  nisi  prius  held  at  the 
Guildhall  of  the  city  of  London  on  the  30th  day  of  June 
last,  before  The  Rt.  Hon.  the  Lord  Chief  Justice  of  Her 
Majesty's  court  of  Common  Pleas  at  Westminster,  in  a 
certain  action  wherein  William  Bell  and  David  Basset, 
as  assignees  of  Henry  Miles  Haviland,  a  bankrupt,  were 
plaintiffs,  and  Robert  Young  was  defendant;  and  by 
which  order  I  was  required  to  state  any  point  of  law  for 
qnant%  of  the  the  Opinion  of  the  said  court,  if  required  by  either  party. 

from  them» 
which  he  did 
hy  daily  send- 
ing a  man  to 
sell  and  deliver 
it  at  a  neigh' 
homing  town 
to  customers 
some  of  whom 
were  regular 
and  others 
chance  cus- 
tomers; that 
he  sometimes 
madehutter 
from  the  sur- 
plus milky  and 
sold  it  in  like 
manner;  that 


Jan,  19. 

A  case  stated 
by  an  arbitra- 
tor for  the 
opinion  of  the 
court,  found, 
that  A.,  a 
fitrmer,  who 
was  under 
covenant  with 
his  landlord  to 
"consume  the 
whole  of  the 
turnips  and 
other  roots 
upon  the  pre- 
mises;" that 
part  of  the 
stock  kept  by 
A.  upon  the 
&rm  connsted 
of  cows;  that 
his  intention  in 
keeping  them 
was  to  sell  a 
conmderable 


Now,  know  ye,  that  I,  the  said  H.  M.,  haying  been  at- 
tended by  counsel  for  the  said  parties  respectively,  and 
having  heard  and  considered  all  the  evidence  and  alle- 
gations of  the  said  parties  respectively,  do  make  this  my 
award  in  writing  of  and  concerning  all  the  matters  re- 
ferred to  me,  that  is  to  say,  I  direct  the  verdict  entered 
for  the  plaintiffs  on  all  the  issues  joined  between  the 
parties  in  the  said  action  to  be  set  aside,  and  in  lieu 
thereof  I  award,  order,  and  direct  a  verdict  to  be  entered 
for  the  plaintiffs  upon  the  issues  joined  upon  the  defend- 
ant's first,  second,  and  third  pleas,  and  for  the  defendant 


keeping  cows 

to  the  extent  A.  did,  was  a  good,  proper,  and  husbandlikc,  as  well  as  a  profitable  way  ot 

niana§^ng  the  farm  as  he  did ;  and  that  cows  were  the  most  profitable  stock  be  could 

keep :— HeM,  that  A.  was  not  a  cow-keeper  within  the  bankrupt  act,  12  &  13  Vict  c  10^ 

■.66. 
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upon  the  issue  joined  upon  the  defendant's  fourth  plea^        1855. 
subject,  nevertheless,  as  regards  the  verdict  upon  the         ^^ 
last-mentioned  issue,  to  the  opinion  of  the  court  of  Com-  ^' 

mon  Pleas  upon  the  following  point  of  law,  which  the 
plaintiffs  have  required  me  to  state,  that  is  to  say, — 
whether  or  not  in  point  of  law,  upon  the  facts  proved 
before  me,  the  said  Henry  Miles  Haviland  was,  and 
must  be  deemed  and  taken  to  have  been,  a  trader  liable 
to  become  bankrupt. 

"The  facts  proved  before  me  were  as  follows: — On 
the  26th  of  March,  1850,  the  said  Henry  Miles  Havi- 
land took  a  lease  from  Benjamin  Way,  Esq.,  of  all 
those  two  messuages  or  tenements,  gardens,  barns,  and 
stables,  coach  and  cart-houses,  outbuildings,  pieces,  or 
parcels  of  arable  and  meadow  land,  called  Ivy  House 
Farm  and  Bed  Hill  Farm,  situate  in  the  parish  of  Den- 
ham,  in  the  county  of  Buckingham,  containing  alto- 
gether, by  estimation,  271a.  Ir.  18jp.,.  that  is  to  say, 
207a.  Or.  ^.  of  arable  land,  and  64a.  Ir.  14p.  of  mea- 
dow land,  to  hold  for  seven  years  from  the  29th  of  Sep- 
tember, 1850,  at  the  yearly  rent  of  500/.,  payable 
quarterly :  and  by  the  said  lease,  Haviland  covenanted 
with  Way  that  he  would  during  the  said  term  cultivate 
and  manage  the  whole  of  the  arable  and  meadow  land 
in  a  good  and  husbandlike  manner,  and  keep  the  same 
in  good  heart,  plight,  and  condition ;  and  also  that  he 
would  not  mow  any  of  the  meadow  land  more  than  once 
in  the  same  year ;  and  that  he  would  not  break  up  any 
of  the  meadow  land  under  any  pretence  whatever,  with- 
out the  consent  in  writing  of  the  said  Benjamin  Way, 
under  a  penalty  of  50/.  an  acre,  to  be  recovered  as 
liquidated  damages;  that  he  would  stack  the  whole  of 
the  produce  upon  the  demised  land,  and  consume  the 
whole  of  the  turnips  and  other  roots  upon  the  premises, 

"Between  Michaelmas,   1850,  and  October,   1853, 
part  of  the  stock  kept  by  Haviland  upon  the  said  farm 


V. 
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1855.  oonsisted  of  ooweu  The  greatest  number  of  cows  so 
Bell  ^^P^  ^7  ^°^  &^  <^7  ^^^  time^  was  six,  of  whidi  not 
more  than  four  at  any  one  time  yielded  milk.  Daring 
the  greater  part  of  the  time,  Haviland  kept  mdy 
three,  and  sometimes  he  kept  only  two  cows.  The 
farms  were  about  a  mile  distant  from  the  town  of  Ux- 
bridge.  It  was  Haviland^s  intention  in  keq^ing  the 
cows,  and  it  was  his  practice  to  sell  a  consideraUe 
quantity  of  the  milk  obtained  from  them.  If  he  had 
not  done  so,  he  would  have  sustained  a  loss  by  keepiog 
so  many  cows  upon  the  farms.  He  sent  a  man  into 
Uxbridge  daily  to  sell  and  deliver  some  oi  the  milk. 
Some  was  sold  upon  the  farm,  and  some  was  consomed 
by  Haviland  and  his  family.  Some  of  the  purchasers, 
both  in  Uxbridge  and  at  the  farm-house,  were  regular 
customers,  and  took  by  arrangement  a  certain  quantity 
of  milk  daily.  Others  were  chance  customers.  When 
the  cows  yielded  more  milk  than  Haviland  could  adi 
and  dispose  of  in  the  way  I  have  mentioned  (aa  was 
sometimes  the  case),  then  butter  was  made  out  of  the 
surplus ;  and  some  of  the  butter  so  made  was  sold  at 
Uxbridge  by  a  grocer  employed  by  Haviland  for  that 
purpose.  The  milk  out  of  which  the  butter  was  taken, 
was  used  for  feeding  calves  and  pigs  upon  the  farm. 

"  It  was  a  good,  proper,  and  husbandlike,  aa  well  as 
a  profitable  way  of  using  and  managing  the  said  farms, 
to  keep  cows  and  sell  milk  and  butter,  as  Haviland  did. 
It  would  not  have  been  bad  £Bu*ming  (as  between  land- 
lord and  tenant),  if  Haviland  had  not  kept  any  cows; 
but  cows,  to  the  extent  to  which  Haviland  kept  them, 
were  the  most  profitable  stock  he  could  keep  upon  his 
farms. 

'^  If,  upon  these  facts,  the  court  shall  be  of  opinion, 
that,  in  point  of  law,  Haviland  was,  and  that  he  must 
be  deemed  and  taken  to  have  been,  a  trader  liable  to 
become  bankrupt,  then  I  direct  the  verdict  upon  the 


Yguvq, 
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fourth  issue  (as  well  as  upon  the  other  three  issues)  to  1855^ 
be  entered  for  the  plaintiffs^  with  damages  1189/.  Is.  2d,  ^^^ 
But^  if  the  court  shall  not  be  of  that  opinion^  then  the  ^ ^• 
verdict  upon  the  fourth  issue  is  to  stand  and  remain 
entered  absolutely  for  the  defendant^  and  the  verdict 
upon  the  other  three  issues  is  to  stand  and  remain 
entered  for  the  plaintiffs^  without  any  damages. 

"  In  the  event  of  the  verdict  upon  the  fourth  issue 
(that  is  to  say^  the  issue  joined  upon  the  defendants 
fourth  plea)  remaining  entered  for  the  defendant^  then 
I  award  and  order  that  the  plaintiffs  shall  bear  their 
own  costs  of  the  reference  and  awards  and  that  they  shall 
pay  to  the  defendant  his  costs  thereof.  But^  if  the  court 
shall  be  of  opinion,  that^  in  point  of  law^  upon  the  facts 
which  I  have  stated^  Haviland  was^  and  that  he  must  be 
deemed  and  taken  to  have  been^  a  trader  liable  to  be 
made  a  bankrupt^ — in  which  event  the  verdict  upon  the 
fourth  issue  is  not  to  remain  entered  for  the  defendant^ 
but  is  to  be  entered  for  the  plaintiffs^  then  I  award  and 
order  that  the  defendant  shall  bear  his  own  costs  of  the 
reference  and  awards  and  that  he  shall  pay  to  the  plain- 
tiflb  their  costs  thereof.  In  witness^  &c.^  this  81st  of 
October,  1854.*' 

71  Jones,  for  the  plaintiffs.  The  question  is,  whether 
or  not  Haviland  was,  upon  the  facts  found  by  the  arbi- 
trator, a  "cow-keeper"  within  the  meaning  of  the  12 
&  13  Vict.  c.  106,  s.  65.  [Maule,  J.  There  is  no 
statement  in  the  case  that  he  ever  bought  any  cows.]  It 
states  that  the  number  kept  by  him  varied.  [Jervis,  C. 
J.  To  hold  this  man  a  cow-keeper  would  be  making 
every  farmer  in  England  liable  to  the  bankrupt  laws.] 
The  facts  stated  shew  something  more  than  a  mere 
keeping  of  cows  as  incidental  to  the  profitable  occupa- 
tion of  the  farms.  Prior  to  the  5  &  6  Vict.  c.  122,  such 
transactions  as  these  would  not  have  rendered  a  man 
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1855.        liable  to  the  bankrupt  laws :  Carter  v.  Dean,  1  Swaiist. 

gjjj.         64.     \Jervi8,  C.  J.     The  case  finds  that  Haviland  kept 

V-  no  more  cows  than  the  due  cultivation  of  his  £arms 

Young. 

justified  his  keeping.     In  Ex  parte  Bering ,  In  re  Cramp, 

1  De  Gex's  B.  C.  398,  a  farmer  in  the  Isle  of  Thanet, 
occupying  two  farms  containing  together  two  hundred 
acres,  kept  five  cows,  four  of  which  were  Aldemeys^  and 
seven  horses,  and  no  other  stock  :  and  it  was  held,  that 
his  selling  the  milk  of  the  cows  regularly  to  a  retail 
dealer  in  Margate,  who  paid  for  it  on  an  average  30t.  a 
week,  did  not  render  him  subject  to  the  bankrupt  laws 
as  a  cow-keeper.  The  Chief  Judge  (Sir  J.  L.  Knight 
Bruce)  there  says :  '*  Although  the  act  (5  &  6  Vict.  c. 
122)  specifies  cow-keepers  as  persons  liable  to  the  bank- 
rupt laws,  it  does  not  of  course  mean  to  include  all  per- 
sons who  keep  cows.  The  bankrupt  here  was  a  farmer, 
aind  kept  cows,  but  was  not,  I  think,  a  cow-keeper 
within  the  meaning  of  the  act.'^  I  think  you  had 
better  dispose  pf  that  case  before  you  proceed  to  cite 
others.]  The  case  finds  that  Haviland  had  a  substantive 
intention  to  be  a  milkman :  he  had  a  milk-walk ;  he  kept 
cows  for  the  sake  of  the  profit  to  be  derived  from  the 
sale  of  their  milk.  In  Wells  v.  Parker,  1  T.  R.  84,  it 
was  held  that  a  person  who  rents  a  brick-ground,  and 
makes  bricks  thereon  for  public  sale,  is  subject  to  the 
bankrupt  laws :  and  Lord  Mansfield,  in  delivering  judg- 
ment, said :  '^  From  the  authorities  that  have  been  cited, 
and  the  reason  of  the  thing,  I  take  the  true  distinction 
to  be  this:  if  a  man  exercise  a  manufacture  from 
the  produce  of  his  own  land,  as  a  necessary  or  usual 
mode  of  reaping  or  enjoying  that  produce,  and  bringing 
it  advantageously  to  market,  he  shall  not  be  considered 
as  a  trader,  though  he  buy  the  necessary  ingredients  and 
materials  to  fit  it  for  market;  as  in  the  case  of  a  farmer 
who  makes  cheese  on  his  own  land,  and  who  buys 
runnet  and  salt ;  or,  as  in  a  case  mentioned  at  the  bar. 
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where  a  man  makes  his  own  apples  into  cyder^  though        1855. 
there  be  an  expense  attending  the  operation,  and  though         ^^^ 
many  things  are  to  be  bought,  and  some  mixture,  yet  he  *• 

is  no  trader ;  for,  it  is  the  usual  mode  of  enjoying  land  in 
the  cyder  counties.  So,  in  the  alum-works,  as  deter- 
mined, where  the  operation  was  proved  to  be  the  neces- 
sary and  constant  mode  practised  by  the  proprietors  of 
alum-works.  Or  like  the  case  of  coal-mines,  where 
raising  them  out  of  the  pit  is  as  necessary  to  the  enjoy- 
ment of  the  land,  as  threshing  com,  &c.  But,  where 
the  produce  of  the  land  is  merely  the  raw  material  of  a 
manufacture,  and  used  as  such,  and  not  according  to  the 
usual  mode  of  enjoying  the  land;  in  short,  where  the 
produce  of  the  land  is  an  insignificant  article  in  compa- 
rison of  the  whole  expense  of  the  manufacture,  there  ?ie 
ought  to  be  considered  as  a  trader,^*  If  this  man  is  not 
a  trader,  it  is  difficult  to  see  how  any  cow-keeper  can  be 
a  trader :  the  case  discloses  every  element  of  trading. 
Bartholomew  v.  Sherwood,  cited  in  Patman  v.  Vaughan, 
1  T.  R.  573,  is  well  deserving  of  attention.  It  appeared 
in  evidence,  that  Davies,  the  bankrupt,  had  rented  a 
considerable  farm  at  Whitchurch,  and  that  he  kept  two, 
and  occasionally  three  teams  of  horses  for  the  farming 
business;  that  previously  to  his  taking  the  farm,  he  had 
lived  with  an  uncle,  during  which  time  he  attended 
several  different  fairs,  and  occasionally  bought  and  sold 
horses:  that,  after  he  took  the  farm  at  Whitchurch, 
there  were  several  instances  of  his  attending  fairs,  and 
every  now  and  then  buying  a  horse  which  was  not  cal- 
culated for  the  farming  business,  and  which  he  con« 
stantly  sold  again ;  and  that,  during  the  course  of  two 
years,  he  had  bought  and  sold  five  or  six  horses  in  this 
manner,  two  of  which  had  been  sold  directly  after  he  had 
bought  them,  for  the  sake  of  a  guinea  profit,  and  another 
was  sold  again  within  three  days.  No  evidence  being 
offered  to  contradict  this  on  the  part  of  the  defendant, 
the  judge  left  it  to  the  jury  on  the  plaintiff's  evidence ; 
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1855.        and  they  found  a  verdict  for  the  plaintiff.     Upon  a  mo- 
^^^         tion  for  a  new  trial,  Ashliurst,  J.,  said, — "  It  is  admitted, 
9-  on  the  part  of  the  defendant,  that  this  was  a  matter  of 

evidence,  and  proper  for  the  consideration  of  the  jury. 
Then,  if  it  were  proper  to  be  left  to  them,  and  there  was 
no  evidence  to  contradict  it,  they  were  bound  to  find  as 
they  did.  The  general  principle  is  right,  that  a  fiyrmer, 
as  such,  is  not  an  object  of  the  bankrupt  laws: 
and,  if  a  farmer  in  the  course  of  his  business  buy 
a  horse,  and,  after  using  him  some  time,  sell  him  again, 
that  will  not  subject  him  to  the  bankrupt  laws.  But, 
in  this  case,  the  evidence  is,  that  he  bought  horses  for 
the  express  purpose  of  gaining  by  it"  And  BuUer,  J., 
said:  "It  appears  upon  the  evidence  that  there  were 
many  instances  of  the  bankrupt's  buying  horses  which 
he  could  not  use  in  his  farming  business,  and  others 
which  he  bought  for  the  express  purpose  of  selling 
again.  Whether  there  were  more  or  fewer  instances, 
was  proper  to  be  left  to  the  consideration  of  the  jury. 
It  is  like  the  case  of  a  vintner,  who,  if  he  sell  only  a  few 
dozen  of  liquor  to  particular  friends,  cannot  be  made  a 
bankrupt,  but,  if  he  be  desirous  to  sell  to  every  person 
who  applies,  that  will  subject  him  to  the  bankrupt  laws. 
But,  in  all  these  cases,  the  question  is,  whether  the  per* 
son  buy  and  sell  with  a  view  to  make  a  profit  by  it; 
and  that  is  proper  to  be  left  for  the  consideration  of  the 
jury.''  [Maule,  J.  The  horses  there  had  nothing  to 
do  with  the  cultivation  of  the  farm.  Here,  it  is  found 
that  there  was  no  profit  derived  by  Haviland  from  the 
sale  of  the  milk,  except  as  ancillary  to  the  management 
of  his  farms.  The  main  object  of  keeping  stock,  is,  to 
manure  the  land.  Do  you  say  that  Ex  parte  Bering  is 
not  in  point  ?]  It  is  distinguishable  in  many  of  its 
circumstances.  There  is  no  covenant  here,  as  there 
was  in  that  case,  to  fodder  the  straw  and  green  crops 
upon  the  farms;  and  the  point  now  made  was  not 
urged  there. 
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Hofifffnan,  for  the  defendant^  was  not  called  upon.  1855. 

Bill 
Jervis^  C.  J.     Thougli  in  one  sense  Haviland^  under  v. 


the  facts  found  here^  was  a  cow-keeper^  inasmuch  as  he 
kept  cows^  he  clearly  was  not  a  cow-keeper  within  the 
meaning  of  the  bankrupt  laws.  He  is  a  farmer.  He 
finds  it  a  convenient  and  profitable  mode  of  cultivating 
his  farm^  to  keep  cows  for  the  purpose  of  ccmsuming  the 
produce  on  the  land ;  and^  the  cows  yielding  more  milk 
than  could  be  consumed  upon  the  premises^  he  sells  the 
surplus.  I  think  the  case  is  governed  by  Ea?  parte 
Bering.  The  act  was  intended  to  apply  to  persons  who 
keep  cows  for  the  purpose  of  carrying  on  the  trade  of 
dealers  in  milk^  and  not  to  farmers  who  merely  keep  a 
few  cows  for  the  purposes  of  their  farms. 

Maule^  J.  I  cannot  distinguish  the  present  case 
from  Ex  parte  Bering . 

Cresswell^  J.  I  also  am  satisfied  that  the  decision 
of  this  case  rests  upon  the  same  ground  as  that  of  Ex 
parte  Bering. 

Williams^  J.  I  am  of  the  same  opinion.  Ex  parte 
Hammond,  1  De  G^x's  B.  C.  93^  is  a  case  also  in  prin- 
ciple like  this.  There,  a  tenant  of  one  hundred  and 
thirty  acres,  under  a  feurming  lease  which  obliged  him 
to  Mlow  or  plant  with  peas  or  potatoes  (among  other 
things)  every  third  year,  had  on  his  farm  twelve  acres 
of  young  potatoes  and  twenty  acres  of  green  peas  growing 
in  open  fields  every  year,  and  consigned  the  produce  for 
table  consumption  to  London  salesmen,  to  whom  he 
allowed  such  commission  as  was  usually  allowed  by 
market-gardeners :  and  it  was  held  that  he  was  not  a 
market-gardener  within  the  5  &  6  Vict.  c.  122,  s.  10. 

Judgment  for  the  defendant. 


Touva. 
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jan,2n.  COTTEELL  V.    HuGHES. 

In  the  years  1  HIS  was  an  action  of  ejectment  to  recover  a  messa- 
tif 8^^^'  ^®  ®'  dwelling-house  situate  in  the  parish  of  Wolver- 
terms  of  1000    hampton,  in  the  county  of  Stafford^  called  the  Wood 

years  each  were 

created,  for  End  or  Wood  Hajcs^  and  five  pieces  of  land  adjoining 
^iMs^^cf  tiie  *^®  same,  and  also  two  pieces  of  land  called  Wednes- 
mortgage  debts  ^q\a    situate  in  the  same  parish.     The  defendant  ap- 

naying  been  "^  * 

satisfied,  these  peared  and  defended  for  the  whole, 

in  1773  as-  Th^  cause  came  on  to  be  tried  before  Wightman,  J.,  at 

ffiU^^toSTto  *^®  '^^^  Spring  Assizes  for  the  county  of  Stafford,  when 

attend  the  in-  a  verdict  was  by  consent  found  for  the  plaintiff,  subject 

the  benefit  of  to  the  opinion  of  the  court  upon  the  following  case  :— 

fthe '^r^^^  The  plaintiff,  Thomas  Swinfen  Cottrell,  is  the  eldest 

grandfather  of  son  of  Thomas  Swinfen  Cottrell  the  elder,  deceased,  and 

who  was  then  Elizabeth  his  wife,  also  deceased,  and  claims  to  be  en- 

ln^78^  the  titled  in  fee-simple  to  the  premises  in  question  under  and 

estate  was  by  virtue  of  the  indenture  of  the  4th  of  May,  1818,  and 

limited  in  strict 

settlement,  on  the  deed  of  appointment  of  the  10th  of  October,  1844, 
J.  C?the*^  ^    hereinafter  respectively  mentioned. 

yonnger  (the 
plaintiff's 

grandfather) ;  and,  in  1813,  by  a  settlement  made  by  the  plaintiff's  fiither  and  graiidfiither» 
the  estate  was  limited  to  the  plaintifi^s  fi^ther  for  life,  with  remainder  to  such  of  his 
children  as  he  should  appoint :  but  in  neither  of  these  settlements  was  any  notice  taken  of 
the  outstanding  terms.  In  1840,  the  plaintiff's  father, — assuming  and  covenanting  that 
he  was  seised  in  fee,— sold  the  estate  to  one  M.  D.,  with  whom  the  defendant  was  assumed 
to  be  identical ;  and  on  that  occasion  the  two  satisfied  terms  of  1000  years  each  were 
assigned,  hy  the  executors  of  Hill,  to  a  trustee  for  M.  D.  to  attend  and  protect  the  inhe- 
ritance. M.  D.  had  no  notice,  at  the  time  of  the  purchase,  of  the  settlement  of  1813. 
In  1844,  the  plaintiff's  fi^ther  duly  executed  the  power  conferred  on  him  by  the  settlement 
of  1813  f  and  thereby  limited  the  estate,  after  his  death  (which  took  place  in  18&3),  to  his 
eldest  son,  the  plaintiff,  in  fee. 

In  ejectment  brought  by  the  plaintiff  to  recover  the  premises : — 

Held,  that  the  mere  circumstance  of  the  omisnon  of  all  mention  of  the  two  terms  fbr 
1000  years  in  the  conveyances  of  the  estate  subsequent  to  1813,  would  not  justify  the 
court  (even  if,  on  the  authority  of  Doe  v.  Hilder,  2  B.  &  Aid.  782,  it  would  have  war- 
ranted a  jury)  in  presuming  their  surrender ;  and  that,  inasmuch  as  a  court  of  equity 
would  not  have  restrained  the  setting  up  of  those  terms  by  M.  D.  in  a  court  of  law,  they 
must  be  considered  as  still  subsisting,  notwithstanding  the  statute  8  &  9  Vict.  c.  112 ;  and 
consequently  the  plaintiff  was  not  entitled  to  recover,  because  those  terms  preceded  the 
estate  acquired  by  him  under  the  settlement  of  1813,  and  therefore  the  title  to  the  legal 
possession  for  the  remainder  of  the  terms  was  not  in  him,  but  in  the  assignee  thereof. 


HILABT  TERM^   18  VICTORIA.  538 

By  indentures  of  lease^  release^  and  assignment^  dated        1855. 
respectively  the  21st  and  22nd  of  April,  1773,  and  made      cothrkll^ 
between  the  Rev.  John  Lea,  clerk,  Thomas  Lea,  Samuel  «• 

Haley  and  Sarah  his  wife,  and  Mary  Lea,  of  the  first 
part,  John  Davies  of  the  second  part,  William  Egington  indentures  of 
and  his  wife  of  the  third  part,  Joseph  CottreU  of  the  ^J  *^  ^P"^' 
fourth  part,  and  William  Hill  of  the  fifth  part, — and 
which  indentures  were  duly  executed  by  all  the  aforesaid 
parties, — after  reciting,  that,  by  an  indenture  of  lease  Redtal  of 
dated  the  12th  of  June,  1762,  made  between  the  said  f]^^^^^ 
William  Egington  of  the  one  part,  and  Ruth  Butler  of 
the  other  part,  the  said  William  Egington  demised  by 
way  of  mortgage,  for  the  term  of  one  thousand  years, 
unto  the  said  Ruth  Butler,  her  executors,  administrators, 
and  assigns,  two  undivided  third  parts  or  shares  of  cer- 
tain premises,  including  those  which  are  the  subject  of 
this  action,  to  secure  the  repayment  of  30/.  and  interest 
on  the  12th  of  December  then  next  ensuing ;  and  that, 
by  an  indenture  of  assignment  and  demise  dated  the 
29th  of  June,  1763,  made  between  the  executrixes  of 
the  said  Ruth  Butler,  then  deceased,  of  the  first  part^ 
the  said  W.  Egington  of  the  second  part,  and  Jane 
Shenton  of  the  third  part,  the  said  executrixes,  in  con- 
sideration of  the  re-payment  to  them  by  the  said  Jane 
Shenton  of  the  said  mortgage  money  and  some  interest 
thereon,  assigned  to  the  said  Jane  Shenton,  her  execu- 
tors, administrators,  and  assigns,  the  premises  comprised 
in  the  said  lease  to  the  said  Ruth  Butler  for  the  residue 
of  the  said  term  of  one  thousand  years ;  and  the  said  W. 
Egington,  in  consideration  of  a  further  advance  to  him, 
also  demised  by  way  of  mortgage  unto  the  said  Jane 
Shenton,  her  executors,  administrators,  and  assigns,  the 
other  third  part  or  share  in  the  said  premises  for  the 
term  of  one  thousand  years  firom  the  date  thereof; — and 
ftirther  reciting  a  subsequent  assignment  by  the  said 
Jane  Shenton  (confirmed  by  the  said  W.  Egington  and 
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1856.       Elizabetli  his  wife)^  for  the  oon^deration  therein  men- 
CfyrnRKuT  ti<^^>  of  the  whole  of  the  said  premises  to  Stqphen 
f -  Falkner.  for  the  remainder  of  the  two  several  terms  of 

one  thousand  years^  and  one  thousand  years^  to  secure 
the  re-payment  to  the  said  St^hen  Falkner  of  16(V.  and 
interest^  as  therein  mentioned ;  and  that^  by  an  inden- 
ture of  the  12th  of  June,  1770,  made  between  the  said 
Stephen  Falkner  of  the  first  part,  the  said  W.  Egington 
and  Elisabeth  his  wife  of  the  second  part,  and  Ae  BeY. 
Samuel  Lea  of  the  third  part,  in  consideration  of  the 
payment  by  the  said  Samuel  Lea  to  the  said  Stephen 
Falkner  of  the  mortgage  money  and  interest  doe  to  the 
latter,  and  of  a  further  advance  made  by  the  said 
Samuel  Lea  to  the  said  W.  Egington  and  Elisabeth  his 
wife,  demised,  ratified,  and  confirmed  unto  the  said 
Samuel  Lea,  his  executors,  administratcMrs,  and  assigns, 
the  whole  of  the  said  premises,  by  way  of  mortgage,  fiir 
the  residue  of  the  above  mentioned  terms  respectivdy ; — 
and  also  reciting  the  death  of  the  said  Samuel  Lea» 
having  made  his  will,  and  appointed  executors,  who  had 
duly  proved  the  same; — the  premises  which  are  the 
subject  of  this  action,  were,  together  with  others,  tor 
the  consideration  therein  mentioned,  conveyed  to  the 
said  Joseph  Cottrell  in  fee-simple;  and  the  two  se- 
veral terms  of  one  thousand  years  respectively  were 
assigned  by  the  executors  of  the  said  Samuel  Lea 
(the  principal  money  and  interest  due  to  them  being 
discharged  by  the  said  Joseph  Cottrell)  to  William 
Hill,  his  executors,  administrators,  and  assigns,  toir  all 
the  residue  thereof,  in  trust  to  attend  the  inheritance 
for  the  benefit  of  the  said  Joseph  Cottrell,  his  heira  and 
assigns. 
Indentnret  of  By  indentures  of  lease  and  release,  dated  respectiyely 
m"l?.^^^^'  the  27th  and  28th  of  September,  1778,— the  release 

made  between  the  said  Joseph  Cottrell,  therein  called 
the  elder,  and  Joseph  Cottrell  the  younger,  eldest  son  of 
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the  said  Joseph  Cottrell  the  elder^  of  the  first  part^  1856. 
Thomas  Swinfen  and  Alioe  Grundy  of  the  second  part,  ""cam^raT" 
Samuel  Perkes  and  Joseph  Pahner  of  the  third  part,  and  Huanw. 
Samuel  Grundy  and  John  Corser  of  the  fourth  part, — 
being  a  settlement  made  in  contemplation  of  the  mar- 
riage of  the  said  Joseph  Cottrell  the  younger  and  the 
said  Ann  Grundy, — ^the  premises  which  are  the  subject 
of  this  action  were,  for  the  consideration  therein  men- 
tioned, conveyed  by  the  said  Joseph  Cottrell  the  elder, 
to  the  said  Samuel  Perkes  and  Joseph  Palmer,  To  the 
use  (after  the  solemnization  of  the  said  then  intended 
marriage)  of  the  said  Joseph  Cottrell  the  elder  and  his 
assigns  for  life,  with  remainder  to  the  use  of  the  said 
Joseph  Cottrell  the  younger  and  his  assigns  for  life,  with 
remainder  to  the  use  of  the  said  Samuel  Perkes  and 
Joseph  Palmer,  and  their  heirs,  during  the  life  of  the 
said  Joseph  Cottrell  the  younger,  upon  trust  to  support 
contingent  remainders,  with  remainder  to  the  use  of  the 
said  Ann  Grundy,  for  life,  with  remainder  to  the  use  of 
the  said  Samuel  Perkes  and  Joseph  Palmer,  and  their 
heirs,  during  the  life  of  the  said  Ann  Grundy,  in  trust  to 
support  contingent  remainders,  with  remainder  to  the 
use  of  the  first  son  of  the  body  of  the  said  Joseph  Cottrell 
the  younger  on  the  body  of  the  said  Ann  Grundy  law- 
fully to  be  begotten,  and  the  heirs  of  the  body  of  such  first 
son  lawfully  issuing,  with  divers  remainders  over,  and 
ultimately  to  the  use  of  the  right  heirs  of  the  said  Joseph 
Cottrell  the  younger. 

The  said  marriage  between  the  said  Joseph  Cottrell 
the  younger  and  the  said  Ann  Grundy  was  duly  had 
and  solemnized  shortly  after  the  date  and  execution  of 
the  above-redted  indenture. 

The  said  Thomas  Swinfen  Cottrell  the  elder,  the 
father  of  the  plaintiff  in  this  suit,  was  the  eldest  son  of 
the  said  marriage,  and  had,  at  the  time  of  the  making 
of  the  indenture  next  hereinafter  mentioned,  attained 
the  age  of  twenty-one  years. 
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The  said  Joseph  Cottrell  the  elder  died  in  or  aboui 
January^  1791.  On  the  4th  of  August,  1810,  the  said 
Thomas  Swinfen  Cottrell  the  elder  intermarried  with 
Elizabeth  Bateman,  who  was  living  at  the  date  of  the 
indenture  next  hereinafter  mentioned ;  and  the  plaintiff 
was  the  eldest  son  of  such  marriage. 

By  indentures  of  lease  and  release,  dated  respectively 
the  3rd  and  4th  of  May,  1813, — the  release  made  be- 
tween the  said  Joseph  Cottrell  the  younger  and  Anne 
his  wife  of  the  first  part,  the  said  Thomas  Swinfen  Cot- 
trell the  elder  of  the  second  part,  Benjamin  Whittaker 
of  the  third  part,  William  Garfield  of  the  fourth  part, 
James  Hordem  and  Samuel  Cottrell  of  the  fifth  part, 
and  "William  Buckley  and  Joseph  Orundy  of  the  sixth 
part, — reciting  the  before-mentioned  indentures  of  lease 
and  release  of  the  27th  and  28th  of  September,  1778, 
and  that  the  said  Thomas  Swinfen  Cottrell  the  elder  had 
attained  the  age  of  twenty-one  years;  and  further 
reciting  that  the  said  Joseph  Cottrell  the  younger  and 
Anne  his  wife  and  Thomas  Swinfen  Cottrell  the  elder 
had  agreed  to  sufier  a  common  recovery  of  the  heredita- 
ments comprised  in  the  said  indenture  of  the  28th  of 
September,  1778,  and  had  also  agreed  that  the  same 
recovery,  when  suffered,  should  enure  to  the  use,  upon 
the  trusts,  and  for  the  ends,  intents,  and  purposes  there- 
inafter expressed  and  declared, — It  was  witnessed,  that, 
in  pursuance  of  the  said  agreement,  and  for  the  barring 
and  extinguishing  of  all  estates-tail,  and  remainders  and 
reversions  thereupon  expectant  or  depending,  of  and  in 
the  messuages,  tenements,  or  dwelling-houses,  closes, 
pieces,  or  parcels  of  land,  and  hereditaments  thereinafter 
mentioned,  and  intended  to  be  thereby  released,  with 
the  appurtenances,  and  for  the  limiting  and  assuring  of 
the  same  hereditaments  to  the  uses,  upon  the  trusts,  and 
for  the  ends,  intents,  and  purposes  thereinafter  expressed 
and  declared,  and  for  and  in  consideration  of  the  sum 
of  lOs,  by  the  said  Benjamin  Whittaker  to  the  said 
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Joseph  Cottrell  and  Ann  his  wife  and  Thomas  SYrinfen        1855. 
Cottrell,  they,  the  said  Joseph  Cottrell  the  younger  and  ""corraral^ 
Ann  his  wife  and  Thomas  Swinfen  Cottrell  the  elder,  v. 

HU€hHS8. 

and  each  and  every  of  them,  granted,  bargained,  sold, 
aliened,  released,  and  confirmed  unto  the  said  Benjamin 
Whittaker,  in  his  actual  possession,  &c.,  and  to  his  heirs 
and  assigns,  the  premises  in  question,  unto  and  to  the 
use  of  the  said  Benjamin  Whittaker  and  his  heirs,  to 
the  intent  that  he  might  become  perfect  tenant  of  the 
fireehold,  against  whom  a  good  and  perfect  common 
recovery  with  double  voucher  might  be  had  and  suffered 
thereof  according  to  the  usual  course  of  common  recover- 
ies for  assurance  of  lands :  and  by  the  said  indenture  it 
was  covenanted,  declared,  and  agreed  that  the  said  com- 
mon recovery,  when  suffered,  should  enure,  as  to  the 
said  premises,  to  the  use  of  such  person  and  persons,  and 
for  such  estate  or  estates,  as  the  said  Joseph  Cottrell  the 
younger  and  Ann  his  wife  and  the  said  Thomas  Swinfen 
Cottrell  the  elder,  during  their  joint  lives,  by  any  deed 
or  deeds,  instrument  or  instruments  in  writing,  should 
from  time  to  time  jointly  direct,  limit,  or  appoint,  and, 
for  want  of  such  joint  direction,  limitation,  or  appoint- 
ment, to  the  use  of  the  said  Joseph  Cottrell  the  younger 
and  his  assigns  for  and  during  the  term  of  his  natural 
life,  with  remainder  to  the  use  of  the  said  Ann  Cottrell, 
the  wife  of  the  said  Joseph  Cottrell  the  younger,  for  her 
life,  in  bar  of  dower,  with  remainder  to  the  use  of  the 
said  Thomas  Swinfen  Cottrell  the  elder,  and  his  assigns, 
for  his  life ;  and,  immediately  after  the  decease  of  the 
survivor  of  them  the  said  Joseph  Cottrell  the  younger 
and  Ann  his  wife  and  Thomas  Swinfen  Cottrell  the 
elder,  to  the  use  of  all  and  every  or  such  one  or  more  of 
the  children  of  the  said  Thomas  Swinfen  Cottrell  the 
elder,  and  for  such  estate  and  estates,  as  the  said  Thomas 
Swinfen  Cottrell  the  elder  by  any  deed  or  deeds  to  be 
sealed  and  delivered  by  him  in  the  presence  of,  and  to 

VOL.  XV. — C.  B,  N  N 


538 


IN   THE   COMMON   PLBA8, 


1855. 


COTTBILL 

HuaHzs. 


Mortgage, 
March  24, 
1836. 


Mortgage, 
Jan.  19, 1837. 


be  attested  hj,  two  or  more  credible  witneBSCB,  or  by  his 
last  will  and  testament^  should  from  time  to  time  direct, 
limits  or  appoint ;  and^  in  defaidt  of  such  appointment, 
to  the  use  of  all  and  every  the  child  and  children  of  the 
said  Thomas  Swinfen  Cottreil  the  elder,  as  tenants  in 
common^  and  the  heirs  of  their  bodies,  with  cross-re- 
maiuders  between  the  said  children,  and  with  remainder 
to  the  right  heirs  of  the  said  Thomas  Swinfen  Cottreil 
the  elder. 

In  pursuance  of  the  provisions  contained  in  the  said 
indenture  of  the  4th  of  May,  1813,  a  common  recoYery 
of  the  said  premises  was  duly  suffered  in  Eaater  Term, 
53  G.  3,-1813. 

The  said  Joseph  C!ottrell  the  younger  and  Ann  his 
wife  died,  the  former  in  June,  1833,  and  the  latter  in 
September,  1827,  without  having  joined  the  said  Thomas 
Swinfen  Cottreil  the  elder  in  executing  the  joint  power 
of  appointment  contained  in  the  said  indenture  of  the 
4th  of  May,  1813. 

By  an  indenture  of  mortgage,  dated  the  24th  of  March, 
1836,  the  said  Thomas  Swinfen  Cottreil  the  elder,  in 
consideration  of  200/.  lent  to  him  by  Sarah  Saunders 
and  Edward  Hall,  demised  the  premises  in  question  to 
the  last-mentioned  parties  for  the  term  of  one  thousand 
years,  which  deed  contained  a  covenant  from  him  that 
he  was  seised  in  fee-simple  of  the  premises,  and  had 
good  right  to  convey,  with  the  usual  covenant  for  quiet 
enjoyment  after  default  in  payment  of  the  mortgage 
money.     This  deed  was  not  inrolled  in  Chancery. 

By  an  indenture  of  the  19th  of  January,  1837,  in  con- 
sideration of  the  payment  by  WiUiam  Steel  of  such 
mortgage  money  to  the  said  Sarah  Saunders  and  Edward 
Hall,  and  of  the  further  advance  of  800/.  to  the  said 
Thomas  Swinfen  Cottreil  the  elder,  the  premises  were 
assigned  by  the  said  Sarah  Saunders  and  Edward  Hall, 
and  granted,  ratified,  and  confirmed  by  the  said  Thomas 
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Swinfen  Cottrell  the  elder  to  the  aaid  William  Steel,  for        1855. 
the  residue  of  the  said  last-mentioned  term.    This  deed   "cormiJD 
was  inroUed  in  Chancery  on  the  21st  of  January,  1837,  «• 

pursuant  to  the  3  &  4  W.  4,  c.  74,  for  the  abolition  of 
fines  and  recoveries ;  and  an  indorsement  of  such  inrol- 
ment  was  duly  made  thereon. 

By  indentures  of  lease  and  release  dated  the  27th  and  indenture  of 
28th  of  July,  1838,  made  between  the  said  Thomas  {^I^*^^ 
Swinfen  Cottrell  the  elder  and  Elizabeth  his  wife  of  the  28  July,  1838. 
first  part,  the  said  William  Steel  of  the  second  part,  the 
Kev.  John  Clare  of  the  third  part,  and  Henry  Little- 
wood  of  the  fourth  part,  being  an  indenture  of  mortgage 
and  assignment, — after  reciting  the  said  indenture  of 
the  28th  of  September,  1778,  and  the  marriage  of  the 
said  Joseph  Cottrell  the  younger  and  Ann  Grundy,  and 
the  deaths  of  Joseph  Cottrell  the  elder,  Joseph  Cottrell 
the  younger  and  Ann  his  wife,  and  that  the  said  Thomas 
Swinfen  Cottrell  the  elder  was  the  first  son  of  the  said 
Joseph  Cottrell  the  younger  and  Ann  his  wife, — in  con- 
sideration of  500/.  paid  by  the  said  John  Clare  to  the 
said  William  Steel,  and  of  the  further  sum  of  500/.  paid 
by  him  to  the  said  Thomas  Swinfen  Cottrell  the  elder, 
the  said  Thomas  Swinfen  Cottrell  the  elder  did  grant, 
bargain,  sell,  and  release,  and  the  said  Elizabeth  his 
wife  did  release,  quit  claim,  and  dispose  of  unto  the  said 
John  Clare  and  his  heirs,  all  the  aforesaid  premises,  to 
hold  the  same  unto  the  said  John  Clare  and  his  heirs 
and  assigns,  fireed  and  absolutely  dischaj^ed  from  the 
said  estate-tail,  and  all  other  estates-tail,  remainders, 
limitations  over,  reversions,  estates,  rights,  interests,  and 
powers  to  take  effect  after  or  in  defeasance  of  such 
estate-tail,  and  also  discharged  from  the  title  to  dower  of 
the  said  Elizabeth  Cottrell,  to  the  use  of  the  said  John 
Clare,  his  heirs  and  assigns,  subject  to  redemption  on 
payment  of  the  mortgage  money  and  interest. 

The  said  last-mentioned  indenture  contained  a  power 
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1855.  .  of  sale  on  default  in  payment  of  the  mortgage  money, 
and  covenants  by  the  said  Thomas  Swinfen  Cottrell 
the  elder  for  the  acknowledgment  of  the  same  by  the 
said  Elizabeth  his  wife ;  that  the  said  Thomas  Swinfen 
Cottrell  the  elder  had  good  right  to  convey,  for  qniet 
enjoyment  after  default;  and  for  further  assurance. 
And  by  the  same  indenture  the  said  William  Steel 
assigned  the  said  premises  to  the  said  Henry  LitUewood 
for  the  remainder  of  the  last-mentioned  term  of  one 
thousand  years,  in  trust  for  the  said  John  Clare,  and  to 
attend  the  inheritance. 

The  last-mentioned  deed  was  duly  acknowledged  by 
the  said  Elizabeth  Cottrell  before  two  commissionen 
duly  authorised  to  take  acknowledgments  from  married 
women  in  the  county  of  Stafford,  and  was  also  duly  in- 
rolled  in  Chancery  in  1838,  in  pursuance  of  the  statute 
for  the  abolition  of  fines  and  recoveries. 

Before  the  making  of  the  indenture  hereinafter  next 
mentioned,  the  said  John  Clare,  the  mortgagee,  died, 
leaving  the  Bev.  Greorge  Boodle  Clare,  his  eldest  son  and 
heir-at-law. 

By  indentures  of  lease  and  release,  dated  the  22nd 
,       ..     ,      and  23rd  of  December,  1839,  made  between  the  said 

lease,  22  and  '  ' 

23  Dec.  1839.   Thomas  Swinfen  Cottrell  the  elder  and  Elizabeth  his 

wife  of  the  first  part,  the  said  Bicv.  George  Boodle  Clare 
of  the  second  part,  Charlotte  Clare,  administratrix  with 
the  will  annexed  of  the  said  John  Clare,  deceased,  of  the 
third  part,  the  said  Henry  Littlewood  of  thefi>urth  part, 
and  Mark  Devey  of  the  fifth  part,  in  consideration  of 
the  payment  by  the  said  Mark  Devey  of  1000/.  to  the 
said  Charlotte  Clare,  as  such  administratrix  as  aforesaid, 
being  the  mortgage  money  under  the  indenture  of  the 
28th  of  July,  1838,  and  the  further  sum  of  800/.  also 
paid  by  him  to  the  said  Thomas  SYrinfen  Cottrell  the 
elder,  the  said  George  Boodle  Clare,  for  the  nominal 
consideration  therein  mentioned,  released  and  conveyed. 


Indentares  of 
lease  and  re- 
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and  the  said  Thomas  S  winfen  Cottrell  the  elder  and  Eliza-        1855 . 


beth  his  wife  granted^  bargained^  sold,  released,  and  con-      cottbell 
firmed,  the  premises  in  question  unto  the  use  of  the  said  ^' 

Mark  Devey  in  fee,  subject  to  redemption  on  repayment 
of  1300/.  and  interest  on  a  day  therein  mentioned. 

This  indenture  contained  covenants  from  the  said 
Thomas  Swinfen  Cottrell,  the  elder,  that  he  had  good 
right  to  convey,  for  quiet  enjoyment,  and  for  further 
assurance,  and  a  covenant  from  the  said  Henry  Little- 
wood  to  stand  possessed  of  the  residue  of  the  term  of 
one  thousand  years  assigned  to  him  by  the  indenture 
of  the  28th  of  July,  1838,  in  trust  for  the  said  Mark 
Devey. 

The  last-mentioned  deed  was  duly  acknowledged  by 
the  said  Elizabeth  Cottrell  before  commissioners  of  the 
city  of  Stafford  duly  authorised  to  take  acknowledgments 
of  deeds  from  married  women ;  and  an  indorsement  of 
such  acknowledgment  was  duly  made  thereon,  but  the 
said  deed  was  not  executed  by  the  said  Henry  Littlewood. 

On  the  26th  and  27th  of  October,  1840,  indentures  of  Indentorei  of 

Iao^a  And  i^' 

lease  and  release  were  made  between  the  said  Thomas  j^j^^^  ^6  and 
Swinfen  Cottrell  the  elder  of  the  first  part,  the  said  Mark  ^7  Oct.  1840. 
Devey  of  the  second  part,  John  Edward  Bealey  of  the 
third  part,  Thomas  Farmer  and  William  Stocks  of  the 
fourth  part,  and  William  Harrison  of  the  fifth  part. 
The  lease  recited  the  before-mentioned  indentures  of  the 
21st  and  22nd  of  April,  1773,  and  of  the  27th  and  28th 
of  September,  1778,  the  death  of  Joseph  Cottrell  the 
elder,  the  marriage  of  Joseph  Cottrell  the  younger  and 
Ann  Grundy,  and  their  deaths,  and  that  the  said  Thomas 
Swinfen  Cottrell  the  elder  was  their  first  son,  and  that 
he  was  the  heir-at-law  of  the  said  Joseph  Cottrell  the 
younger;  and  also  recited  the  several  indentures  of 
mortgage  hereinbefore  mentioned  and  referred  to,  and 
that  Mark  Devey  had  contracted  with  the  said  Thomas 
Swinfen  Cottrell  the  elder  for  the  absolute  purchase  of 


542  IN   THB   COMMON   PL8AS, 


1855.        the  premises  in  question,  free  from  incomfarances,  for  the 
"c^^^^^^   81UI1  of  2000/.,  of  which  the  said  mortgage  debt  of  1300/. 
»•  then  due  to  the  said  Mark  Devey  was  to  be  part.    It 

further  recited  the  death  of  the  said  William  HiU,  to 
whom  the  two  mortgage  terms  of  one  thousand  yean 
respectively  mentioned  in  the  indenture  of  the  22nd  of 
April,  1773,  had  been  assigned  by  that  indenture  to 
attend  the  inheritance;  the  appointment  by  him  of 
executors  to  his  will ;  and  the  further  appointment  by 
his  surviving  executor  of  the  said  Thomas  Farmer  and 
Samuel  Stocks  (parties  thereto)  as  his  executors.  And 
by  the  said  indentures  of  the  26th  and  27th  of  October, 
1840,  the  said  premises,  the  subject  of  this  action^  were 
then,  in  consideration  of  the  sum  of  1300/.  then  due  to 
the  said  Mark  Devey  as  the  said  mortgage  debt,  and  of 
the  further  sum  of  700/.  paid  by  him  to  the  said  Thomas 
Swinfen  Cottrell  the  elder,  making  together  2000/., 
granted,  bargained,  sold,  aliened,  released,  and  appointed 
by  the  said  Thomas  Swinden  Cottrell  the  elder  to  the 
said  Mark  Devey  in  fee :  and  by  the  same  indenture  the 
said  Thomas  Farmer  and  Samuel  Stocks,  as  such  ex- 
ecutors as  aforesaid,  by  the  direction  of  the  said  Thomas 
Swinfen  Cottrell  the  elder,  assigned  the  said  premises 
to  William  Harrison  for  the  residue  of  the  several  terms 
of  one  thousand  years  and  one  thousand  years  respec- 
tively mentioned  in  the  said  indenture  of  the  22nd  of 
April,  1773,  in  trust  for  the  said  Mark  Devey,  his  heirs 
and  assigns,  and  to  be  assigned  or  disposed  of  as  he  or 
they  should  direct  or  appoint,  and  in  the  meantime  to 
attend  the  inheritance,  to  protect  the  same  from  aU 
mesne  incumbrances. 

This  deed  also  contained  covenants  by  the  said  Tho- 
mas Swinfen  Cottrell  the  elder,  that  he  had  good  right 
to  convey,  for  quiet  enjoyment,  free  from  incumbrances;, 
and  for  further  assurance. 
At  the  time  of  the  making  of  the  last-mentioned  in* 
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denture^  the  said  Thomas  Fanner  and  Samuel  Stacks        1855. 
were  the  legal  personal    representatives  of  the  said      cott»u. 
William  Hill  mentioned  in  the  indenture  of  the  22nd  ^' 

HUQEBS. 

of  April,  1773. 

By  an  indenture  of  the  27th  of  October,  1840,  made  Assigimient  of 
between  the  said  Henry  Littlewood  of  the  first  part,  the  Bevey. 
said  Thomas  Swinfen  Cottrell  the  elder  of  the  second 
part,  the  said  Mark  Devey  of  the  third  part,  and  Joseph 
Bealey  Stanley  of  the  fourth  part,  the  said  Henry 
Littlewood  assigned  to  the  said  Joseph  Bealey  Stanley 
the  said  term  of  one  thousand  years  mentioned  in  the 
deed  of  the  28th  of  July,  1838,  in  trust  for  the  said 
Mark  Devey,  and  to  attend  the  inheritance. 

None  of  the  before-mentioned  deeds  since  the  year 
1813  made  any  mention  of  the  said  indentures  of  lease 
and  release  of  the  3rd  and  4th  of  May,  1813 ;  nor  had 
the  said  Mark  Devey,  or  any  of  the  parties  claiming 
tmder  any  such  deeds,  any  notice  thereof. 

On  the  10th  of  October,  1844,  the  said  Thomas  Appointment, 
Swinfen  Cottrell  the  elder  executed  a  deed  of  appoint-  '  ' 
ment,  of  the  same  date,  made  between  the  said  Thomas 
Swinfen  Cottrell  the  elder  of  the  one  part,  and  Thomas 
Swinfen  Cottrell  the  younger  (the  present  plaintifi)  of 
the  other  part, — by  which,  after  reciting  the  indenture 
of  the  4th  of  May,  1813,  it  was  witnessed,  that,  by 
virtue  and  in  execution  of  the  power  and  authority  to 
him  thereby  reserved,  the  said  Thomas  Swinfen  Cottrell 
the  elder  limited  and  appointed  the  said  premises  (after 
his  decease)  to  the  use  of  the  plaintiff  in  fee. 

This  deed  was  executed  by  the  said  Thomas  Swinfen 
Cottrell  the  elder  in  the  presence  of,  and  was  duly 
attested  by,  two  credible  witnesses,  as  required  by  the 
power  in  that  behalf  contained  in  the  indenture  of  the 
4th  of  May,  1813. 

Thomas  Swinfen  Cottrell  the  elder  died  on  the  25th  Death  oi  T.  s. 

c  k         ^    TQKQ  Cofctrelltlie 

of  August,  1853.  elder. 
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1855.  Soon  after  die  execution  of  tlie  mad  deed  of  afpoini- 

'  ment  of  the  lOtfa  of  October,  1844,  tlie  pUntiffwasftr 
the  fint  tbne  infivmed  that  the  nid  Maik  Befcj 
claimed  as  purchaser  to  be  entitled  to  an  estate  in  fre- 
simple  in  the  premises  in  qoestion;  and,  thereiqpCMi,  in 
October^  1844,  the  plaintiff  caoKd  a  notice  in  wnting 
to  be  giren  to  the  said  Mark  Deiej,  of  the  said  inden- 
ture of  the  4th  of  May,  1813,  and  of  the  nses  to  wUdi 
the  premises  in  question  were  limited  by  tlie  said  inden- 
ture; and  ihaty  under  and  IrrTirtne  of  tlie  limitatians  in 
the  said  indenture,  the  plaintiff  claimed  to  be  entitied  to 
an  estate  in  fee-simple  in  the  pfemises  in  questicNL  Tim 
was  the  first  notice  that  the  said  MtA  Dercy  had 
leoeiTed  of  the  said  indenture  of  the  4th  of  Msy,  1818. 

In  the  same  year  1844,  and  after  the  service  of  the 
said  notice  on  the  said  Mark  De?ey,  the  solicitor  of  the 
said  Mark  Devey  applied  for  and  obtained  an  inspection 
and  abstract  of  the  said  indenture. 

In  the  year  1845,  the  said  Mark  Bevey  died,  hsving 
in  the  month  of  December,  1844,  made  his  will,  duly 
executed  to  pass  real  estate,  whereby  he  devised-  the 
said  premises  to  John  Bealey  for  his  life,  with  re- 
mainders over. 

The  said  John  Bealey  is  still  living;  and  the  said 
Mark  Devey  and  the  said  John  Bealey  have  successively 
been  in  the  receipt  of  the  rents  of  the  premises  in  ques- 
tion from  the  execution  of  the  indentures  of  the  26ih 
and  27th  of  October,  1840 :  and  the  defendant,  Richard 
Hughes,  was  at  the  commencement  of  this  action,  and 
still  is^  in  the  occupation  thereof  as  tenant  of  the  said 
John  Bealey. 

In  the  year  1845,  the  plaintiff  served  upon  the  said 
John  Bealey  and  the  said  Richard  Hughes  a  similar 
notice  to  the  one  he  had  previously  served  upon  the  said 
Mark  Devey. 

The  question  for  the  opinion  of  the  court  was, — 
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whether  the  plaintifif  was  entitled  to  recover  in  this  ac- 
tion. If  the  court  should  be  of  that  opinion^  the  ver- 
dict for  the  plaintifif  was  to  stand;  but^  if  the  court 
should  be  of  a  contrary  opinion^  the  verdict  was  to  be 
entered  for  the  defendant. 
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fFhateley  (with  whom  was  Scotland)  for  the  plain- 
tifif. (a)      The  question   is^  whether    the  two    terms 


(a)  The  points  marked  for 
argnment  on  the  part  of  the 
plaintifif,  were  as  follows  :— 

''That  the  plaintifif  is  en- 
titled to  an  estate  in  fee  in  the 
messaage  and  lands  which  are 
the  subject  of  the  action : 

"  That  Thomas  Swinfen  Cot- 
trell  the  elder  (deceased),  the 
father  of  the  plaintifif,  took  an 
estate-tail  in  the  said  messuage 
and  lands  under  the  indentures 
of  lease  and  release  of  the  27th 
and  28th  of  September,  1778 ; 
and  that  the  indentures  of  lease 
and  release  of  the  3rd  and  4th 
of  May,  1813,  and  the  common 
recovery  of  Easter  Term,  63 
G.  3,  were  good  and  efifectual 
to  bar  the  said  estate-tail,  and 
limit  the  said  messuage  and 
lands  to  the  new  uses  declared 
in  and  by  the  said  indenture 
of  the  4th  of  May,  1813: 

"  That,  from  and  after  the 
said  common  recovery  had 
been  sufifered,  and  until  his 
death,  the  said  Thomas  Swin- 
fen Cottrell  the  older  was 
seised  only  of  an  estate  for 
life,  with  a  power  of  appoint- 
ment in  favour  of  all  or  some 
or  one  of  his  children ;  and 
that,  by  the  deed  of  appoint- 
ment of  the  10th  of  October, 


1844,  being  a  valid  execution 
of  the  said  power,  the  plaintifif 
became,  and  is  now,  entitled 
to  an  estate  in  fee  in  posses- 
sion in  the  said  messuage  and 
lands: 

"  That  the  indentures  of 
lease  and  release  of  the  22nd 
and  2drd  of  December,  1839, 
and  of  the  26th  and  27th  of 
October,  1840,  were  invalid 
and  inefifectual  conveyances  by 
the  said  Thomas  Swinfen  Cot- 
trell the  elder  of  any  greater 
estate  than  at  most  an  estate 
for  his  life : 

'*  That  the  defendant's  title 
to  any  greater  estate  than  for 
the  life  of  the  said  Thomas 
Swinfen  Cottrell  the  elder, 
must  be  made  through  the 
said  Thomas  Swinfen  Cottrell 
the  elder  as  tenant-in-tail  un- 
der the  indentures  of  lease 
and  release  of  the  27th  and 
28th  of  September,  1778,  and 
is  therefore  barred  by  the  said 
common  recovery : 

"  That  the  several  terms  of 
one  thousand  years  and  one 
thousand  years  mentioned  in 
the  indentures  of  lease  and  re- 
lease of  the  26th  and  27th  of 
October,  1840,  are  the  only 
valid  and  existing  outstanding 
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of  one  thousand  years  respectively  created  by  the 
indentures  of  the  12th  of  JunCj  1762,  and  29th  of 
June,  1763,  are  to  be  considered  as  still  subsisting. 
[WiUiams,  J.  If  the  statute  8  &  9  Vict  c.  112  hsil 
never  been  passed,  the  outstanding  terms  would  ha^e 
been  in  Harrison  by  virtue  of  the  indentures  of  the  26ih 
and  27th  of  October,  1840.]  Certainly.  *  But  the  ques- 
tion is,  whether  there  is  not  evidence  from  which  the 
court  may  presume  those  terms  to  have  been  surren- 
dered prior  to  the  execution  of  those  indentures,  in  the 
absence  of  all  mention  of  them  in  the  intermediate 
deeds.  ^Williams,  J.  Can  we  presume  a  surrender 
without  the  intervention  of  a  jury?]  In  Doe  d.  Put- 
land  V.  Hilder,  2  B.  &  Aid.  782,  a  surrender  was  pre- 
sumed. A  term  was  created  in  1762,  and  assigned  over 
to  a  trustee  in  1779,  to  attend  the  inheritance :  in  1814, 
the  owner  of  the  inheritance  executed  a  marriage  settie- 
ment;  and,  in  1816,  he  conveyed  his  life-interest  in  the 
estate  to  a  purchaser,  as  a  security  for  a  debt ;  but  no 
assignment  of  the  term  or  delivery  of  the  deeds  relating 
to  it  took  place  on  either  occasion :  in  1819,  an  actual 
assignment  of  the  term  was  made  by  the  administrator 
of  the  trustee  in  1779,  to  a  new  trustee  for  the  purchaser 
in  1816:  and  the  court  of  King's  Bench  held,  that, 
imder  these  circumstances,  on  an  ejectment  brought  by 


terms  (if  any),  and,  being  cre- 
ated and  assigned  to  attend 
the  inheritance  long  antece- 
dent to  the  indentures  of  lease 
and  release  of  the  27th  and 
28th  of  September,  1778,  they 
enure  to  support  and  protect 
the  estates  limited  by  and  un- 
der the  indenture  of  the  4th  of 
May,  1813,  and  cannot  be  set 
up  by  the  defendant  under  the 
indentures  of  the  26th  and 
27ih  of  October,  1840,  to  de- 


feat  the  estate  of  the  plaintiff; 

*'  That  the  said  common  re- 
covery had  the  effect  of  bar- 
ring and  putting  an  end  to  the 
said  last-mentioned  terms  of 
years: 

"  That  the  term  of  one  thou- 
sand years  mentioned  in  the 
deed  of  the  28th  of  July,  1838, 
and  of  the  27th  of  October, 
1840,  haa  no  legal  and  valid 
existence  so  as  to  defeat  the 
plaintiff's  title." 
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a  prior  incumbrancer  against  the  purchaser^  the  jury  1866. 
were  warranted  in  presuming  that  the  term  had,  pre-  Cottbell 
viously  to  1819,  been  surrendered.  [Cresswell,  J.  huohm. 
There  the  matter  went  to  a  jury  :  and  the  case  has  cer- 
tainly not  been  much  approved  of.]  Abbott,  C.  J.,  in 
giving  judgment,  says :  ''  Where  a  term  of  years  becomes 
attendant  upon  the  reversion  and  inheritance,  either  by 
operation  of  law,  or  by  special  declaration,  upon  the  ex- 
tinction of  the  objects  for  which  it  was  created,  the  en- 
joyment of  the  land  by  the  owner  of  the  reversion  thus 
become  the  cestui  que  trust  of  the  term,  may  be  ac- 
counted for  by  the  union  of  the  two  characters  of  cestui 
qui  trust  and  inheritor,  and  without  supposing  any  sur- 
render of  the  term ;  and  therefore,  in  general,  such  en- 
joyment, though  it  may  be  of  very  long  continuance 
may  poBsibly  furnish  uo  ground  to  presume  a  surrender 
of  the  term.  But,  where  acts  are  done  or  omitted  by 
the  owner  of  the  inheritance,  and  persons  dealing  with 
him,  as  to  the  land,  which  ought  not  reasonably  to  be 
done  or  omitted  if  the  term  existed  in  the  hands  of  a 
trustee,  and  if  there  do  not  appear  to  be  anything  that 
should  prevent  a  surrender  from  having  been  made ;  in 
such  cases,  the  things  done  or  omitted  may  most  reason- 
ably be  accounted  for  by  supposing  a  surrender  of  the 
term;  and  therefore  a  surrender  may  be  presumed.^' 
[  Williams,  J.  I  have  always  understood  it  to  be  a  ques- 
tion for  the  jury,  and  not  for  the  court.]  A  surrender 
was  not  presumed  in  Doe  d.  Slacktvell  v.  Plowman,  2 
B.  &  Ad.  573;  but  that  was  put  by  Parke,  J.,  expressly 
on  the  ground  that  it  was  the  case  of  a  marriage  settle- 
ment, in  which  it  is  not  usual  in  point  of  practice  to  notice 
attendant  terms.  [Cresswell,  C.  J.  What  ground  is  there 
for  presuming  that  Hill  had  surrendered  these  terms,  when 
we  find  his  representatives  dealing  with  them  ?]  Suppos- 
ing, then,  that  the  court  cannot  presume  those  terms  to 
have  been  surrendered,  they  cannot  help  Mark  Devey^a 
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1855.       title.    Those  terms  haye  by  the  statute  8  &  9  Vict.  c.  1 12^ 
~~Z  ceased  and  determined.    Thfe  1st  section  of  that  statute, 

COTTBELL  ,    ,  ' 

V.  after  reciting  '^  that  the  assignment  of  satisfied  terms  had 

been  found  to  be  attended  with  great  difficulty^  delay^ 
and  expense^  and  to  operate  in  many  cases  to  the  pre- 
judice of  the  persons  justly  entitled  to  the  lands  to  which 
they  relate/'  enacts  ''  that  every  satisfied  term  of  yean 
,iL.  either  by  expre.  dedltio.  or  b,  eon*^ 
of  law,  shall,  upon  the  81st  of  December,  1845,  be  at- 
tendant upon  the  inheritance  or  reversion  of  any  knds, 
shall  on  that  day  absolutely  cease  and  determine  as  to 
the  land  upon  the  inheritance  or  reversion  whereof  such 
term  shall  be  attendant  as  aforesaid,  except  that  every 
such  term  of  years  which  shall  be  so  attendant  as  afore- 
said by  express  declaration,  although  hereby  made  to 
cease  and  determine,  shall  afibrd  to  every  person  the 
same  protection  against  every  incumbrance,  charge,  es- 
tate,  right,  action,  suit,  claim,  and  demand,  as  it  would 
have  afforded  to  him  if  it  had  continued  to  subsist,  but 
had  not  been  assigned  or  dealt  with,  after  the  said  Slst  of 
December,  1845,  and  shall,  for  the  purpose  of  such  pro- 
tection, be  considered  in  every  court  of  law  and  of  equity 
to  be  a  subsisting  term/'  That  clause  came  under  con- 
sideration in  Doe  d.  Cadwalader  v.  Pricey  16  M.  &  W. 
603.  There  A.,  in  1839,  died  seised  in  fee  of  lands,  of 
which  his  eldest  son,  B.,  was  his  tenant :  on  his  death, 
B.,  supposing  him  to  have  died  intestate,  entered  on  the 
lands  claiming  them  as  heir-at-law,  and  in  1830  mort- 
gaged them  in  fee,  and  levied  a  fine  to  confirm  the 
mortgage ;  and  at  the  same  time  an  outstanding  term  of 
500  years  was  by  his  direction  assigned  to  a  trustee  for 
the  mortgagee :  in  1835,  B.  sold  the  estate  to  the  de- 
fendant, who  paid  ofi*  the  mortgage ;  the  legal  estate  in 
fee  and  the  equity  of  redemption  were  conveyed  to  the 
defendant,  and  the  term  was  assigned  to  a  trustee  for 
him,  to  attend  the  inheritance :  in  1845,  it  was  discovered 
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that  A.  had  executed  a  will,  wherdby  he  devised  the  lands  1866. 
in  fee  to  his  second  son,  who  thereupon  brought  eject-  ""cormm^ 
ment  to  recover  the  estate  firom  the  defendant,  and  laid  „  *• 
a  demise  in  the  name  of  the  trustee  to  whom  the  term 
was  assigned  in  1835 :  and  it  was  held,  that,  by  the 
operation  of  the  8  &  9  Vict.  c.  112,  the  term  had  abso- 
lutely determined,  and  that  the  plaintiff  could  not  recover 
upon  the  demise  laid  in  the  name  of  the  trustee.  Parke, 
B.,  in  delivering  judgment,  said:  ''As  the  plaintiff  has 
in  his  declaration  a  demise  by  a  trustee  of  the  term, 
added  to  that  of  the  real  claimant  of  the  property,  we 
must  decide  whether  that  satisfied  term  did  or  did  not 
continue  after  the  31st  of  December,  1845 ;  and,  in  order 
to  do  this,  we  must  also  determine  whether  the  party 
claiming  the  protection  of  the  term  was  really  entitled 
to  that  protection  against  an  incumbrance ;  and,  as  that 
is  a  question  of  equity,  we  have  thrown  on  us  the  duty 
of  a  court  of  equity,  without  adequate  machinery.  Such, 
however,  is  the  operation  of  the  act,  and  we  must  there- 
fore decide  whether  the  defendant,  who  was  in  possession, 
wanted  the  protection  of  this  term.  Now,  as  we  have 
already  held  that  he  did  not,  seeing  that  he  had  the  legal 
estate  wholly  independent  of  the  term,  his  case  does  not 
fall  within  the  latter  part  of  the  1st  section  of  the  statute; 
but  it  falls  within  the  former  part  of  it ;  the  effect  of 
which  is,  that  the  term  actually  ceased  and  determined, 
by  the  operation  of  the  act,  on  the  31st  of  December, 
1845,  and  consequently  the  plaintiff  cannot  recover  on 
the  demise  of  the  trustee  of  the  term.  If  it  had  turned 
out  that  the  defendant  wanted  the  protection  of  the 
term,  on  the  ground  that  he  was  a  purchaser  for  valuable 
consideration,  it  would  be  necessary  for  us  to  determine 
what  course  he  ought  to  take;  probably  it  would  be 
necessary  for  him  to  apply  to  a  court  of  equity,  or 
to  apply  to  this  court  to  strike  out  of  the  declara- 
tion the  demise  in  the  name  of  the  trustee;  but,  as 
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1856.       lie  does  not  want  the  protection  of  the  term,  it  has 
Q^ypg^jg^^  absolutely  ceased  and  determined  on  the  81st  of  Deoem- 
V.  ber,  1845/'     [Jervis,  C.  J.    That  case  helps  you  to  a 

certain  extent :  it  shews  that  the  plaintiff  does  not  need 
the  protection  of  the  term,  but  that  the  defendant  does, 
— at  least  during  the  life  of  Thomas  Swinfen  CottrelL] 
Doe  d.  HaU  y.  Moubdale,  16  M.  &  W.  689^  is  also  in 
point.    In  1784,  premises  were  leased  to  H.  J.  for  three 
lives.     H.  J.  by  his  will  devised  all  his  estate  and  in* 
terest  in  the  premises  to  his  wife  A.  J.,  her  heirs  and 
assigns.    A.  J.,  in  1793,  conveyed  the  estate  so  devised 
to  her,  to  her  son  R.  J.,  and  the  heim  of  his  body,  with 
a  proviso,  that,  if  he  should  have  no  child  living  at  his 
death,  the  limitation  thereby  made  should  cease,  and  the 
estate  should  revert  to  A.  J.,  her  heirs  and  assigns.    In 
1811,  B.  J.  purchased  the  reversion  in  fee  in  the  pre- 
mises, expectant  on  the  lease  for  lives,  whidi  was  duly 
conveyed  to  him,  and  at  the  same  time  an  old  satisfied 
term  of  5000  years  affecting  the  premises  was  assigned 
to  a  trustee  for  him/  to  attend  the  inheritance.    K.  J. 
died  in  1812,  without  issue,  leaving. his  nephew  L.  J.  his 
heir-at-law,  and  the  heir-at-law  of  A.  J.    The  lease  for 
lives  determined  in  1835.     And  it  was  held,  that,  sinoe 
the  statute  8  &  9  Vict;  c.  112,  the  outstanding  term 
would  have  been  no  defence  to  an  ejectment  by  L.  J.,  or 
any  person  claiming  under  him.     [Jervis,  C.  J.    The 
decision  there  being  against  the  lessor  of  the  plaintiff  on 
another  ground,  the  court  did  not  expressly  decide  this 
point;  and  the  term  was  set  up  by  the  defendant,] 
That  is  so :  but,  Parke,  B.,  in  delivering  judgment,  says, 
— '^  It  becomes  unnecessary  to  consider  the  effect  of  the 
satisfied  term  proved  by  the  defendant  to  exists  though 
we  have  no  doubt  that  it  is  to  be  deemed  to  have  abso- 
lutely ceased  and  determined,  under  the  statute  8  &  9 
Vict.  c.  112,  s.  1,  on  the  31st  of  December,  1846,  and 
consequently  would  have  afforded  no  defenoe  to  this 
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ejectment/'  Upon  these  anthorities^  it  is  submitted 
these  two  tenns  afford  no  title  to  this  defendant.  [Jervis, 
C.  J.  How  would  it  have  been  in  equity  ?]  Nothing 
has  been  found,  calculated  to  throw  any  light  upon 
that  question;  though  probably  equity  would  decree 
that  the  terms  should  attend  the  altered  condition  of  the 
estate.  [Jervis,  C.  J.  Otherwise,  it  would  be  making 
the  remainder-man  bear  the  incumbrance  of  the  tenant 
for  life.  It  would  in  effect  be  enlarging  the  life-estate 
to  a  fee.] 


1855. 


COTTBXLL 
HVOHES. 


Keating  (with  whom  was  Phipson),  contr^.  (a)  It  is 
conceded,  that,  supposing  the  statute  8  &  9  Vict.  c.  112 
not  to  have  passed,  the  plaintiff  in  this  case  would  not 
have  been  entitled  to  recover.  [Jervis,  C.  J.  Upon  a 
technical  point  merely, — because  he  had  no  kgal  title.] 
It  is  submitted, — first,  that,  in  a  court  of  law,  the  de- 
fendant is  entitled  to  be  placed  in  the  same  situation  as 
if  the  statute  had  never  passed, — secondly,  that,  if  this 
court  can  give  the  same  construction  that  a  court  of 
equity  would  have  given,  the  defendant  is  entitled  to  the 
full  protection  of  these  two  outstanding  satisfied  terms. 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendant  were  as  follows : — 

"  That  the  assignment  be- 
fore the  Slst  of  December, 
1845,  of  the  two  terms  of  one 
thousand  years  created  by  the 
indentures  of  the  12th  of  June, 

1762.  and  the  29th  of  Jane, 

1763,  respectively,  to  a  trustee 
for  Mark  Pevey,  and  to  attend 
the  inheritance,  gives  a  good 
title  to  the  defendant,  claiming 
under  him,  and  is  a  defence  to 
this  action,— 8  &  9  Vict.  o.  112 : 

"  That  the  recovery  suffered 
in  Easter  Term,  63  G.  3,— 


1813, — was  valid  ;  and  there- 
fore that  a  fee-simple  in  the 
premises  passed  from  Thomas 
Swinfen  Cottrell  the  elder  to 
Mark  Devey  by  the  indentures 
of  the  22nd  and  23rd  of  De- 
cember, 1839,  and  the  26th 
and  27th  of  October,  1840 : 

"  That  the  indenture  of  the 
4th  of  May,  1813,  under  which 
the  plaintiff  claims,  so  far  as 
respects  the  uses  thereby  de- 
clared, was  voluntary,  and 
void  as  against  Mark  Devey, 
the  subsequent  purchaser  for 
valuable  consideration,  —  27 
Elis.  c.  4 ;  89  Eliz.  o.  18." 
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1865.        The  words  of  the  statute  are  so  strong  that  they  cannot 
CfyrraxLir  ^  S9^  ^^^^'    I*  enacts  (s.  1)  "  that  every  satisfied  term 
*'  of  years  which^  either  by  express  declaration  or  by  con- 

struction of  law,  shall,  upon  the  81st  of  Deoembery  1845, 
be  attendant  upon  the  inheritance  or  rerersion  of  any 
lands,  shall  on  that  day  absolutely  cease  and  determine 
as  to  the  land  upon  the  inheritance  or  reversion  whereof 
such  term  shall  be  attendant  as  aforesaid/^  And  then 
comes  the  exception,  upon  which  the  defendant  relies, — 
''  except  that  every  such  term  of  years  which  shall  be  so 
attendant  as  aforesaid  by  express  declaration,  although 
hereby  made  to  cease  and  determine,  shall  afford  to  every 
person  the  same  protection  against  every  incumbrance, 
charge,  estate,  right,  action,  claim,  and  demand,  as  it 
would  have  afforded  to  him  if  it  had  continued  to  sub- 
sist, but  had  not  been  assigned  or  dealt  with,  after  the 
said  dlst  of  December,  1845,  and  shall  for  the  purpose 
of  such  protection  be  considered  in  every  court  of  law 
and  of  equity  to  be  a  subsisting  term/^  The  effect  of 
that  statute  is,  to  place  the  defendant  in  precisely  the 
same  situation,  both  at  law  and  in  equity,  as  he  stood  in 
before  the  passing  of  that  act.  In  Doe  d.  Cadwalader 
v.  Price,  the  declaration  contained  a  demise  by  the  trus- 
tee of  the  term.  Here,  there  is  no  demise  by  the  trustee 
of  the  term :  the  plaintiff  claims  under  a  deed  of  appoint- 
ment. The  point  now  under  discussion  was  not  the 
point  in  judgment  in  Doe  d.  Hall  v.  Moulsdale.  [Jervis, 
C.  J.  No :  but  it  follows  upon  Doe  d.  Cadwalader  v. 
Price,  where  the  statute  was  considered,  and  the  point 
expressly  decided.]  In  the  course  of  the  argument  in 
Doe  d.  Cadwalader  v.  Price,— 16  M.  &  W,  611,— it 
was  suggested  that ''  if  the  outstanding  term  is  merged 
in  the  inheritance  by  the  operation  of  the  8  &  9  Vict  c. 
112,  it  can  afford  the  defendant  no  protection  at  law :  if 
it  is  not,  the  plaintiff  is  entitled  at  law  to  recover  on  the 
demise  in  the  name  of  the  termor.    If  it  still  subsists  at 
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all^  as  it  was  assigned  by  express  declaration  to  attend        1855. 
the  inheritance,  the  statute  must  be  construed  to  mean  ~7 

COTTEELL 

that  it  IS  to  subsist  to  protect  the  party  entitled  to  the  _  v. 
inheritance,  in  whomsoever  the  right  may  be  shewn  to 
be.''  But  to  this  Parke^  B.,  did  not  assent.  ''It  must 
surely/'  he  said,  ''mean  that  it  is  to  subsist  to  pro- 
tect the  estate  of  the  defendant,  who  was  a  purchaser 
for  value  without  notice,  and  for  whose  benefit  it 
was  assigned."  [WiUiams,  J.  The  term  is  actually 
dead  by  reason  of  the  statute:  the  exception  applies 
only  where  the  term  attends  the  inheritance,  not 
merely  by  reason  of  a  rule  of  equity,  but  by  the  express 
declaration  of  the  parties.]  The  court  must  look  at  it 
as  a  court  of  law.  [Jervis,  C.  J.  It  cannot  be  a  mere 
legal  question.  In  Doe  d.  Cadwalader  v.  Price,  it  is 
plain  the  court  looked  to  the  quality  of  the  estate.  It 
was  the  plaintiff  who  claimed  the  protection  of  the  term 
there.  Williams,  J.  If  you  make  out  that  any  body 
wants  it,  it  is  a  subsisting  term.]  In  a  court  of  equity, 
the  defendant  clearly  would  have  been  entitled  to  use 
these  terms  for  his  protection :  it  is  so  laid  down  by 
Lord  Eldon  in  Cholmondeley  v.  Clinton,  4  Bligh,  1,  87. 
'^  We  have  long  laid  it  down,''  said  his  Lordship,  "  and 
I  understand  it  to  be  still  the  law  of  the  land,  that,  if  I 
lend  my  money  on  a  mortgage,  and  the  noble  Lord 
who  sits  near  me  afterwards  lends  his  money  upon  a 
mortgage  of  the  same  estate,  having  Ho  notice  of  my 
mortgage ;  if  he  goes  to  the  trustee  of  an  old  term, 
and  gets  in  that  term,  having  no  notice  to  affect  his 
conscience  that  I  have  a  mortgage  before,  although 
that  term  was  held  prior  to  his  getting  it  in,  in  trust, 
first  for  me,  and  then  for  him ;  yet,  his  conscience  not 
being  barred  against  the  getting  in  that  term,  he  will 
protect  himself  by  that  term ;  that  is,  he  shifts  the 
equity  which  was  first  in  me  into  himself,  and  by  his 
diligence  he  gets  the  advantage,  which  by  my  negligence 
VOL.  XV. — c.  B.  o  o 
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1855.        I  have  lost/'     [CressweU,  J.    Tliat  is  like  the  eaae  of  a 
""T~^~~~  third  iiM>rtgagee  getting  in  a    first  mort^igef  ▼bich 
V.  entitles  him  in  ^uity  to  tack.    But/  vhat  eqoiiabk 

title  has  a  purchase  in  fee  who  purchases  ftom  a  tenant 
for  life?]  It  is  the  yery  we^dpiess  of  the  I^gal  title  that 
renders  the  protection  of  the  term  necessary.  In  Jowei 
y.  Powles,  3  Mylne  &  Keen^  581,  this  protecti<m  vas 
afforded  to  <me  who  became  .a  purchase  under  a  forged 
will.  Sir  John  Leach,  M.B.,  when  the  case  came  first 
before  him,  intimated  im  opinion  ''that  the  protection 
afforded  by  the  legal  estate,  mig^it  possibly  he  confined 
in  equity  to  such  boni  fide  purchasers  only  as  deriyed 
their  estate  fi^m  a  party  who  was  capable,  or  who,  but 
for  some  secret  act  of  his  own,  would  have  been  capable 
of  passing  some  estate/^  But,  after  a  second  argument^ 
his  Honour  said, — p.  698  :  "  My  impression  at  the 
opening  of  this  case,  was,  that  the  protection  of  the 
legal  estate  extended  only  to  cases  where  the  title  of  the 
purchaser  for  yaluable  consideration  without  notice  was 
in^peached  by  reason  of  some  secret  act  or  matter  done 
by  the  y^xdor,  or  those  under  whcnn  he  claimed ;  but, 
upon  full  consideration  of  all  the  authorities  which  haye 
been  referred  to,  and  the  dicta  of  judges  and  tCKt-writers, 
and  the  principles  upon  which  the  rule  is  grounded,  I 
am  of  opinion  that  the  protection  of  the  legal  estate  is 
to  be  extended,  not  merely  to  cases  in  which  the  title  of 
the  purchaser  for  yaluable  consideraticm  without  notice 
is  impeachable  by  reason  of  a  secret  act  done,  bat  also 
to  cases  in  which  it  is  impeached  l^  reason  of  the  felse- 
hood  of  a  fact  of  title  asserted  by  the  yendoir  or  those 
under  whom  he  claims,  where  such  asserted  title  is 
clothed  with  possession,  and  the  falsehood  ci  the  fact 
asserted  could  not  haye  been  detected  by  reasonable 
diligence.  That  is  the  situation  in  which  the  defendant 
stands.  There  was  no  reasonable  ground  for  suspicion 
that  the  will  was  forged :  a  long  possession  had  followed 
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the  alleged  devise,  and  no  reasOnaUe  diligence  conld  1855. 

have  led  to  iei  discovery  of  the  forgery/'     These  teWis,  (ynrmLL 

therefore,  tire  clearly  subsii^ting,   and  must  he  dealt  >fiis^Jg 
with  hy  the  aow^  as  if  the  statute  had  never  passed. 

WhateV^y  in  reply.  Nothing  qan  he  plainer  than 
that,  where  ti  term  &  assigned  to  attend  the  inheritande, 
it  follows  t^e  -estate,  and  affords  protection  to  the  person 
whose  inheritance  it  is  tissigned  to  attend.  It  is  smd  that 
the  court  cahnot  Without  the  mtervention  of  a  jury 
presume  the  terms  to  kave  been  surrendered.  But  it  is 
deat,  from  Doe  d.  Cadwaliider  v.  Price,  that  ^his  court 
has  Jurisdiction  as  a  court  of  equity  ks  Well  as  of  law  -, 
-and  that,  under  the  circuiiiisiances  disclosed  in  this  case, 
a  court  of  equity  would  pi^sume  them  sUlrirendered. 
jyoe  d.  Putldnd  v.  ^Hilder  is  expires&ly  in  jibint.  X.^re^8' 
well,  J.  If  '^  aine  'sitting  as  a  bourt  of  law,  we  must 
have  a  juky.  If  ^  b  court  bf  equity,  we  must  haVe  i*e- 
coiurse  to  the  authorities  in  equity.  In  the  ht^t  editioA 
of  Sur  E.  Sugden's  Vendors  and  Parchas^fe  (11  th  edit.), 
p.  114*8,  it  is  said :  *"'  Sin'ce  the  decision  in  Doe  V.  SUder, 
the  pdutit  has  been  repeatedly  debated  before  the  differ- 
ent Maistert  in  Chancery,  upbii  objections  taken  by 
sell^  to  prbbtiire  represenfcatibns  to  terms  of  years, 
whi<^,  they  insiistfed,  bught  to  b^  prestitned  tb  hkve  been 
surre^dei^;  but  the  gehelril  and  ^lievailing  opinion 
has  h6en  that  that  doctrine  canhdt  be  thaintaihed :  and 
the  MkM:iBfi3  have  acted  updn  that  ^rinbiple.  And, 
fin^y,  in  A'spinatl  V.  Kempson,  MS.,  upon  a  motion 
be^re  Lord  Eldoh  for  a  new  trial,  in  Which  dbme  gentle- 
man at  the  common  law  bar  cited  Doe  v.  Hitier,  he 
observed, — ^  It  is  not  necessary  to  consider  much  the 
doctrine  of  presumption  with  reference  to  the  present 
case;  but,  the  case  of  Doe  v.  Hilder  having  been 
alluded  to,  and  having  paid  considerable  attention  to 
ii,  I  have  no  hesitatiob  in  declaring  that  I  would  not 
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1855.       b&ve  directed  a  jury  to  presume  a  surrender  of  the  term 
Q^„^ij^jjjj^ ~  in  that  case;  and,  for  the  safety  of  the  titles  to  the 

f  J landed  estates  in  this  country,  I  think  it  right  to  declare 

that  I  do  not  concur  in  the  doctrine  laid  down  in  that 
case/  We  may,  therefore,  be  justified  in  considering 
the  law  to  stand  as  it  did  before  the  decision  in  Doe  t. 
HUder:  and  conveyancers  of  course  will  foDow  the 
advice  of  Lord  Eldon,  and  not  depart  from  the  practice 
they  have  hitherto  followed/'  And  he  refers  to  Doe  d. 
Blackwell  v.  Plowman^  2  B.  &  Ad.  578,  where  Lord 
Tenterden  observed  that  the  doctrine  laid  down  in  Doe 
d.  Burdett  v.  Wrighte,  2  B.  &  Aid.  710,  and  Doe  d. 
Putland  V.  HUder j  had  been  much  questioned.]  Sir  E. 
Sugden,  however,  refers  to  two  cases, — Emery  v.  Grocock 
and  Ex  parte  Holman, — before  Sir  John  Leach,  where 
that  very  learned  judge  presumed  terms  to  have  been 
surrendered,  under  circumstances  veiy  like  those  of  the 
present  case.  Doe  d.  Putland  v.  Hilder  has  never  been 
overruled :  and,  however  good  the  advice  of  Sir  E.  Sug- 
den may  be  to  conveyancers,  to  treat  the  doctrine  with 
caution,  it  is  not  upon  such  grounds  to  be  wholly  dis- 
regarded. [Jervis,  C.  J.  The  difficulty  is  as  suggested 
by  my  Brother  Cresswell,  that,  if  you  are  addressing  us 
as  a  court  of  law,  we  want  the  assistance  of  a  jury  to 
enable  us  to  make  the  presumption ;  and,  if  you  address 
us  as  a  court  of  equity,  we  find  that  the  doctrine  you 
rely  on  has  found  no  favour  there.]  The  equities  on 
the  side  of  the  plaintiff  are  clearly  stronger  than  those 
on  the  side  of  the  defendant ;  and  it  is  submitted  that 
the  plaintiff  is,  for  the  reasons  suggested,  entitled  to 
judgment. 

Cur.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the 
court: — 

In  this  case,  it  appears,  that,  in  the  year  1840,  Thomas 
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Swinfen  Cottrell  the  elder,  the  father  of  the  plaintiff,  1865. 
assuming  and  covenanting  that  he  was  seised  in  fee,  Cottilrll"" 
sold  the  estate  in  question  to  Mark  Devey  (with  whom  „  *'• 
the  defendant  may  be  considered  as  identical).  On  that 
occasion,  two  satisfied  terms  for  one  thousand  years  were 
assigned  to  a  trustee  for  Mark  Devey  to  attend  and  pro- 
tect the  inheritance.  These  terms  had  been  originally 
created  for  mortgage  purposes,  and,  the  mortgage  debts 
having  been  satisfied,  had  been,  as  early  as  the  year 
1773,  assigned  to  one  Hill,  in  trust  to  attend  the  inheri- 
tance, for  the  benefit  of  Joseph  Cottrell  the  elder,  the 
great-grandfather  of  the  plaintiff,  who  was  then  seised 
in  fee.  The  terms  were  assigned  to  the  trustee  for 
Mark  Devey  by  Hill's  legal  personal  representatives. 
But,  in  truth,  the  plaintiff's  father,  Thomas  Swinfen 
Cottrell  the  elder,  was  not  seised  in  fee,  but  only  tenant 
for  life,  with  remainder  to  such  of  his  children  as  he 
should  appoint.  The  estate  had  been  so  limited  by  a 
settlement  made  by  him  and  his  father,  Joseph  Cottrell 
the  younger,  in  the  year  1813. 

The  estate  had  been  previously  settled  in  the  year 
1778,  in  strict  settlement,  on  the  marriage  of  the  plain- 
tiff's grandfather,  Joseph  Cottrell  the  younger.  But,  in 
neither  of  those  settlements  was  any  notice  taken  of  the 
outstanding  terms.  Mark  Devey  had  no  notice  of  the 
settlement  of  1813  before  he  became  the  purchaser  of 
the  estate. 

In  1844,  the  plaintiff's  father  duly  executed  the  power 
conferred  on  him  by  that  settlement ;  and  he  thereby 
limited  the  estate,  after  his  own  death  (which  took 
place  in  1853),  to  his  eldest  son,  the  plaintiff. 

No  objection  was  made  on  the  argument,  by  the 
counsel  for  the  defendant,  to  the  validity  of  the  settle- 
ment, which,  so  far  as  relates  to  the  inheritance,  being 
prior  to  the  sale  to  Mark  Devey,  is  plainly  paramount 
to  his  title.     It  is  equally  dear,  that,  if  the  terms  for 
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1S56.  one  thousand  years  are  to  be  regarded  as  still  aabdstiiig^ 
Cottbell""  the  plaintiff  cannot  recover,  in  this  actioi^^  because  they 
„  ^'  precede  the  estate  acquired  by  him  under  tho  settlement 

of  1813^  and^  consequently,  the  title  to  the  le^  posses- 
sion.for  the  remainder  of  those  terms  is  not  ii^  him^  but 
in  the  assignee  of  the  terms.  But  it  wa^  ocotcaidedj  on 
the  .part  of  the  plaintiff,  that  the  terma  .ought  npt  to.  be 
regarded  as^still  subsisting* 

The  first  ground  which  his  counsel  uiged  on  behalf;of 
this  proposition,  was,  that  it  mqst  be  presomed  by  the 
court  that  they  had  been  surrendered  beforci  they  wfare 
assigned^  on  the  occasion  of  the  sale  to  Mark  Devqr ; 
and  for  this  the  case  oiDoe  d,  Putlandy.  HUder^  2  B. 
&  Aid.  782,  was  relied  on.  That  ciise-  is  oort^inly  an 
authority  to  shew  that  it  might  have  been  left  to  a  jury 
to  presume  the  surrender.  But  it  i^  well  known  that 
the  decision  of  Doe  d.  Pvttand  v.  Holder  created  great 
dissatisfaction,  among  conveyancer^.  It  was  subjected 
to  observations  by  Mr.  Sugden,  in  the  shape  of  a  printed 
letter  to  Mr.  Butler,  to  which  it  was  difficultj  if  not  im- 
possible^ to  give  an  answer.  They^  were  inserted^by  the 
same  writer  in  subsequent  editions  of  his  Treatise  on 
the  L^^w  of  Vendors  and  Purchasers,  and  accompanied 
by  a  statement,  that,  since  the  decision  in  Doe  d.  Pu/- 
luTid  V.  Hilder,  the  point  had  been  repeatedly  debated 
before  the  different  Masters  in  Chancery,  upon  objections 
taken  by  sellers  to  procure  representations  to  terms  of 
years,  which  they  insisted  ought  to  be  presumed  to  have 
been  surrendered ;  but  that  the  general  and  prevailing 
opinion  had  been  that  th^t  doctrine  could  not  be  main- 
tained ;  and  the  Meters  had  acted  upon  that  principle. 
And  it  is  added,  that,  in  Aspinall  v.  Kempson,  Sugden's 
V.  &  P.,  11th  edit.,  p.  1148,  upon  amotion  before  Lord 
Chancellor  Eldon  for  a  new  trial,  in  which  some  gentle- 
men at.  thQ  common  law  bar  cited  Doe  d.  PuUandY. 
Hilder,  his  Lordship  observed, — ''  It  is  not  neceasaiy  to 
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considerinuch  Hi^  doctrhie  of  pt*e8!UBptionvwit1i  r^eirence  1855, 
to  the  present  case;  biit,  tKe  dwe  o{ Dde  i.  Puttahdv.  cottbbll^ 
Hilder  h^ym^  heim  alladed  to>  and  having  paid  con- 
siderable attention  to  it,  <  I  have  no  hesitation  ia  declar- 
ing that  L  wonld  not  hafe  directed  a  jury  to  presume  a 
surr^QdeF of^ the  tertu  in  that  case;  and^  for  the  safety 
of  the  titles  tathe  lidded- estiates  in  this  couhtry^  I  think 
it  right  to  declare  that  I  do  not  concur  in  the  doctrine 
laid  down  in  l^at  case/' 

We^  should)  th^refore^  probably  dfeeline  tb  act  oh  the 
authority  of  Bde Ak  PutlandY.  IKlder,  if  the  occasion 
called  for  it^  notwithstanding:  it  may  not  have  been 
expressly  ov^!^ed  in  a  court  of  IftW.  But  it  is  plain^ 
even  acc(»rdiilg  to  that  case,  that  the  presumption,  if  it 
is  to  be  made  at  all,  must  be  ni^e  by  a  jury,  and  not 
by  the  court*;  and  that  we  cannot  pr^unie  a  surrender 
which  is  not  stated  as  a  fact  in  the  special  case  on  which 
we  have  to  give  otir  opinion . 

The  remaining  groundtaken  by  theplaihtiff^scounitel, 
wai^,  that  the  terms  have  ceased  and  deterknined  by  rea- 
son of  the  statute  8  &  9  Vict.  c.  112,  by  which  it  is 
enacted  that  every  satisfied  term  of  years  which  either 
by  express  declaration  or  by  construdion  of  law  shall, 
upon  the  31  st  of  December,  1845,  be  attend  tot  upon  the 
inheritance  or  reversion  of  any  lands,  shall  on  that  day 
abeohitely  oease  and  determine,  but  with  an  exception 
that  every  such  term  which  shidl  be  so  attendant  by  ex- 
press ^declaration,  although  made  tb  cease,  shall  afford  to 
every  person  the  same  protection  against  every  incum- 
brance, charge>  estate,  right,  action,  suitj  claim,  and 
demand,  as  it  would  have  afforded  to  him  if  it  had  con- 
tinued to  subsist,  but  had  not  been  assigned  or  dealt 
with  after  the  said  dlst  of  December,  1845,  and  shall 
for  the  purpose  of  such  protection,  be  considered  in  every 
court  of  law  and  equity  to  be  a  subsisting  term. 


V, 

HvaHXB. 
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1855.  The  question,  then,  is,  whether  the  terms  are  within 

CkxTTBELL      the  exception  contained  in  this  statute. 

The  terms  were  imquestionably  attendant  on  the  in- 
heritance, by  express  declaration,  on  the  81st  of  Decem- 
ber, 1845 :  and  it  only  remains  to  be  inquired  whether 
they  would  haye  afforded  protection  to  Mark  De?ey 
(and  those  who  may  be  regarded  as  identical  with  him), 
if  they  had  continued  to  exist. 

We  agree  with  the  opinion  of  the  court  of  Exchequer 
expressed  in  Doe  d.  Cadwalader  y.  Price,  16  M.  &  W. 
603,  that  the  protection  to  be  afforded  is  not  merely  such 
as  might  have  been  set  up  in  a  court  of  lawj  but  such  as 
that  a  court  of  equity  would  not  have  restrained  its  being 
so  set  up.  Now,  it  appears  to  be  quite  dear  that  a  court 
of  equity  would  not  have  restrained  the  setting  up  of 
these  terms  in  a  court  of  law  by  Mark  Devey  for  his 
protection. 

The  long-established  doctrines  of  the  courts  of  equity 
on  this  subject,  are  so  fully  and  clearlyexplained  inButler's 
note  to  Co.  Litt.  290.  b.,  note  249,  §  xiii,  that  it  may  be 
expedient  to  state  the  very  words  of  that  learned  writer, 
which  are  as  follows : — "  Though  the  trust  or  benefit  of 
the  term  is  annexed  to  the  inheritance,  the  legal  interest 
of  the  term  remains  distinct  and  separate  from  it  at  law, 
and  the  whole  benefit  and  advantage  to  be  made  of  the 
term  arises  from  this  separation ;  for,  if  two  persons,  or 
more,  have  claims  upon  the  inheritance  under  different 
titles,  a  term  of  years  attendant  upon  it  is  still  so  distinct 
from  it,  that,  if  any  one  of  them  obtains  an  assignment 
of  it,  then  (unless  he  is  affected  by  any  of  the  circum- 
stances which  equity  considers  as  fraudulent)  he  will  be 
entitled,  both  at  law  and  in  equity,  to  the  estate  for  the 
whole  continuance  of  the  term,  to  the  utter  exclusion  of 
all  the  other  claimants.  This,  if  the  term  is  of  long 
duration,  absolutely  deprives  all  the  other  claimants  of 
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every  kind  of  benefit  in  the  land.     Supposing^  therefore^        1855. 
A.  purchases  an  estate^  which,  previous  to  his  purchase,      Civmm.r, 
had  been  sold,  mortgaged,  leased,  and  charged  with  every  ^* 

kind  of  incumbrance  to  which  real  property  is  subject ; 
in  this  case,  A.  and  the  other  purchasers,  and  all  the 
incumbrancers,  have  equal  claims  upon  the  estate.  This 
is  the  meaning  of  the  expression  that  their  equity  is 
equal.  But,  if  there  is  a  term  of  years  subsisting  in  the 
estate,  which  was  created  prior  to  the  purchases,  mort- 
gages, and  other  incumbrances,  and  A.  procures  an 
assignment  of  it  in  trust  for  himself,  this  gives  him  the 
legal  interest  in  the  lands  during  the  continuance  of  the . 
term,  absolutely  discharged  firom,  and  unaffected  by,  any 
of  the  purchases,  mortgages,  and  other  incumbrances, 
subsequent  to  the  creation  of  the  term,  but  prior  to  his 
purchase.  This  is  the  meaning  of  the  expression  in 
assignments  of  terms,  that  they  are  to  protect  the  pur- 
chaser from  all  mesne  incumbrances.  But  it  is  to  be  ob- 
served, that  A.,  to  be  entitled  in  equity  to  the  benefit  of 
the  term,  must  have  all  the  following  requisites:  he 
must  be  a  purchaser  for  a  valuable  consideration ;  his 
purchase  must  in  all  respects  be  a  fair  purchase,  and  free 
from  every  kind  of  fi^ud ;  and,  at  the  time  of  his  pur- 
chase, he  must  have  no  notice  of  the  prior  conveyance, 
mortgage,  charge,  or  other  incumbrance.  It  is  to  be 
observed  that  mortgagees,  lessees,  &c.,  are  purchasers  in 
this  sense,  to  the  amount  of  their  several  charges,  inter- 
ests, or  rights.  If  any  person  of  this  description,  unaf- 
fected by  notice  or  fr^ud,  takes  a  defective  conveyance  or 
assignment  of  the  fee,  or  of  any  estate  carved  out  of  it, — 
defective  either  by  reason  of  some  prior  conveyance,  or  of 
some  prior  charge  or  incumbrance ;  and  if  he  also  takes 
an  assignment  of  a  term  to  a  trustee  for  himself,  or  to 
himself,  where  he  takes  the  conveyance  of  the  inheritance 
to  his  trustee:  in  each  of  these  cases,  he  is  entitled  to  the 
frdl  benefit  of  the  term,  that  is,  he  may  use  the  legal 
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1855.        estate  of  the  term  to  defend  hia  poaaeasion  dnriiig  tbe 
Qfyj;.j,ggjj^  contihuance  of  the  term^:  or,  if  he  haa  lost  the  poaaeaaion; 
v*  to  recover  it  at  common  law.  in  preference  to  all  daimo 

ants  prior  to  his  purchase^,  bnt  subsequent  to  hia  term." 
It  thus  appears  that  the  defendant  (aa  repreaenting 
Mark  Pevey)  ia  a  person  of  whom  it  may  hepfogeAj 
said. that  the  attendant,  terma  would:  have  afforded  him 
protection  againat  the  settlement  under  which  the  plain- 
tiff daima^  if  they  had  continued  to  subaiat ;  alnd^  oonae- 
quently^  by.  the  expreas  terms  of  the  statute^  i  we  must 
consider  them  to  be  subsisting  terms. 

The  plaintiff^  therefore,  haa  no  title  tb  the  poaacaaton, 
and  our  judgment  must  be  for  the  defendant. 

Judgment  fbr  the  defendant! 


.     »»  Knight  v.  Cambers. 

Jan,  23. 

It  18  no  answer  JJfiCLABATION  foT  money  payaUe  by  the  defendtfit 
mo^/^d  S'  ^  *^®  plaintiff  for  work  done  by  the  plaintiff  for  the  de- 
the  plaintiff  for  fendant  at  his  request,  and  for  commission  due  and  nay- 

the  defendant's  .      .       .  '^^ 

use,  at  his  re-  able  to  the  plaintiff  in  rcspeot  thereof;  and  for  atock, 
So^y*i!^^d  shares,  goods,  and  chattels  sold  and  delivered  by  the 
in  respect  of      plaintiff  to  the  defendant;  and  for  stock,  sharesL  goods, 

losses  on  wager* 

ing  contracu      and  chattels  bargained  and  sold  by  the  plaintiff  to  the 
t^irtatute^^      defendant ;  and  for  money  lent  by  the  plaintiff  to  the  de- 
®  ^^^ict-        fendant ;  and  for  money  paid  by  the  plaintiff  for  the  nte 
'      of  the  defendant,  at  his  request ;  and  for  money  received 
by  the  defendant  to  the  use  of  the  plaintiff;  and  for 
money  found  to  be  due  from  the  defendant  to  the  plain- 
tiff on  accounts  stated  between  them.    Claim,  16,000/. 
Seventh  plea, — to  8531/.  6«.,  part  of  the  plaintiff's 
claim  for  money  alleged  to  be  payable  by  the  defimdant 
to  the  plaintiff /or  money  jmid  by  theplauUiffJpr  the  de* 
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fendan^BVMe^ — ^that>  itfter^  the  paaaing  and  oominginto  1855. 
operation  of  the  statute  of  8  &  9  VicU  e.  109^  intituled  khioht 
"An  act  to  amend  Ae  law  concerning  games  and  ^^^^ 
wagers/^  the  plaiutiffi  to  wit^  on  behalf  of  some  person 
or  persons  to  the  defendant  unknown^  knowingly  made 
and  negotiated^  and  entered)  ihto,  with  the  defendant, 
oertain  contracts  for  the  pretended  sale  of  certain  shares 
of.and  in:a  oertain  company,  called,  to  wit^  The  Crystal 
Palace- Company,  which  said  contracts  were  respectively 
contracts  by  way  of  gamihg  and  wagering,  contrary  to 
the  fcmn  of  the  statute  in  such  case  made  and  provided, 
in  this,. that  the  said  contracts  were  respectively  in  truth 
and  in  fact  wagers  made  on  the  several  days  of  the  mak- 
ing of  the  said,  contracts  respectively,  respecting  the 
market-price  and  lvalue  of  the  said  shares  respectively 
(m  certain  days  then  to  oome  (and  which  had  come  and 
elapsed  before  the  commencement  of  the  suit) ;  and  by 
the  said  wagers  and'  contracts  the  plaintiff  agreed  with 
the  doft^ant,  that^  if  the  price  and  value  of  the  said 
shares  respectively  should  be  higher  on  the  said  future 
days  respe^vely  than  on  the  respective  days  when  the 
said  wagering  contracts  were  ^respectively  made  as  in 
that  plea  was  mentioned,  the  defendant  should  receive 
firom  the  fdaintiff  the  amount  of  the  difference  between 
the  price  and  value  of. the  said  shares  respectively  on  the 
several  days  when  the  said  wagering  contracts  respec- 
tively were  made,  and  the  market-price  or  value  on 
the  said'  future  days  respectively,;  and,  if  the  price  or 
value  thereof  should  be  less  on  the  said  future  days  than 
on  the  said  respective  days  when  the  said  wagering  con- 
tracts  were  respectively  made  as  aforesaid,  the  defendant 
8hou]4  pay.  to  the  said  plaintiff  the  amount  of  the  differ- 
ence between  the  price  and  value  tberec^  on  the  said 
days  on  which  the  said  wagering  contracts  respectively 
were  made  as .  aforesaid,  and  the  ^ppee  (m*.  market  value 
thereof,  on  the  said  futuire  days. respectively:  Thai  it 
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never  was  intended  that  any  share  or  shares  should  be 
actually  bought  or  sold  in  pursuance  of  the  said  wager- 
ing contracts  as  aforesaid  or  otherwise^  but  that  such 
differences  alone  should  be  paid  or  received  by  the  de- 
fendant as  aforesaid :  That  none  of  the  said  shares  were 
ever  assigned^  transferred^  or  delivered  to  the  defisndant, 
and  that  the  price  and  value  of  the  said  shares  was  less 
on  the  said  respective  future  days  than  on  the  days  when 
the  said  wagering  contracts  were  so  entered  into  as 
aforesaid^  whereby  under  such  illegal  contracts  certain 
sums  were  to  be  paid  by  the  defendant  to  the  plaintiff: 
And  that  the  money  paid  in  the  introductory  part  of  this 
plea  mentioned^  and  to  which  the  plea  was  pleaded,  was 
paid^  as  in  the  declaration  mentioned,  for  and  in  respect 
of  the  said  differences  and  sums  so  to  be  paid  by  the  de- 
fendant as  aforesaid  under  the  said  allied  contractB, 
and  not  otherwise. 

To  this  plea  the  plaintiff  demurred,  alleging  for  ground 
of  demurrer,  that  the  plea  did  not  shew  that  the  money 
was  paid  illegaUy  or  for  any  illegal  purpose,  that  it  did 
not  shew  how  the  money  was  paid,  and  that  it  was 
wholly  irrelevant.     Joinder  in  demurrer. 


CJiannell,  Serjt.,  in  support  of  the  demurrer.    The 
statute  8  &  9  Vict.  c.  109,  s.  18  (a),  does  not  make  gam- 


(a)  Which  enacts  "  that  all 
contracts  or  agreements,  whe- 
ther by  parole  or  in  writing, 
by  way  of  gaming  or  wagering, 
shall  be  null  and  void ;  and 
that  no  suit  shall  be  brought 
or  maintained  in  any  court  of 
law  or  equity  for  recovering 
any  sum  of  money  or  valuable 
thing  alleged  to  be  won  upon 
any  wager,  or  which  shall  have 
been  deposited  in  the  hands  of 


any  person  to  abide  the  event 
on  which  any  wager  shall  hare 
been  made :  Provided  always, 
that  this  enactment  shall  not 
be  deemed  to  apply  to  any 
subscription  or  contribution, 
or  agreement  to  subscribe  or 
contribute,  for  or  towards  any 
plate,  prize,  or  sum  of  money 
to  be  awarded  to  the  winner  or 
winners  of  any  lawful  game, 
sport,  pastime*  or  esceroise.** 
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ing  and  wagering  contracts  illegal^  or  the  payment  of  1865. 
losses  under  such  contracts  illegal :  nor  does  it  apply  to  kkimt 
claims  for  money  paid  at  the  request  of  a  defendant  in  v- 

fulfilment  of  such  contracts.  The  plea  does  not  shew 
that  the  plaintiff's  claim  is  not  one  of  those  exempted 
from  the  operation  of  s.  18  of  the  act :  nor  does  it  shew 
that  the  payments  were  illegal^  or  that  the  plaintiff  knew 
that  the  contracts  were  hy  way  of  gaming  or  wagering : 
and  it  admits  that  the  money  was  paid  at  the  defen- 
dant's request.  It  is  perfectly  consistent  with  the  plea, 
that,  after  the  losses,  the  defendant  went  to  the  plaintiff 
and  asked  him  to  pay  the  money.  IMaule,  J.  Assum- 
ing the  original  contracts  to  have  been  void,  there  is 
nothing  to  prevent  the  plaintiff  from  recovering  money 
afterwards  paid  by  him  at  the  defendant's  request.] 

Prentice,  contrk.  This  is  an  attempt  to  evade  the 
statute.  The  alleged  sales  were  a  mere  pretence,  time 
bargains.  [Maule,  J.  That  reduces  it  to  a  wager. 
Suppose  it  were  so,  and  the  defendant  asks  the  plaintiff 
to  pay  the  money  for  him  7]  In  that  case,  no  doubt,  he 
would  be  liable.  The  plea  alleges  that  the  plaintiff  was 
cognisant  of  all  the  circumstances. 

Per  Curiam.  The  plea  is  clearly  bad;  and  the  plain- 
tiff is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 
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Knight  v.  !Fitch. 

Declaration  for  money  ^^ayaUe  iiy  tbe  defendant 
to  the  plaintiff,  for  stock,  sliares,  sonp,  goods  and  <diat- 
tels,  baj^ainied  iand  sold  by  the  plaintiff  to  tbe  defend- 
ant:  and  for  stocky  shared  scrip,  goods  ^and  chabteh, 
sold  aind  delivered  by  the  plaintiff  to  the  defettdant; 


Jan.  23. 

To  an  action 
for  "stock, 
shares,  scrip, 
goods,  and 
chattels  bar- 
gained and 
sold  and  sold 
and  delivered 

to  the  dS!d^   *"^  ^^^  ^^''^  ^^^^^  ^^  materials  provided  hf  the  plain- 

ant»  and  for 
wo^k  and  la- 
boor  and  ma- 
terials and  for 
commission  doe 
and  payable  in 
respect  thereof, 
and  for  money 
paid  by  the 

Sbdntiff  for  the 
efendant  at 
his  request,  and 
for  money  dne 
on  an  account 
stated,"— the 
defendant 
pleaded, — as  to 
so  much  of  the 

claim  as  related  to  money  payable  by  the  defendant  to  the  plaintiff  for  the  said  work  and 
materials  and  commission,  and  for  money  paid  by  the  plaintiff,  and  fbr  money  due  firom  the 
defendant  upon  the  said  accounts  stated,--that  the  plaintiff  was  A  rtock  «iia  ahal«  bt^dker, 
and  that  the  defendant  employed  hiin  as  such  broker,  after  the  passing  and  coming  into 
operation  of  the  sdd  act  of  parliament  (referring  to  the  8  &  0  Vict.  c.  109^  itaiBntidbed  Ml  t 
former  plea),  to  enter  into,  and  the  pluntiff  accordingly  entered  into,  on  his  behalf,  certain 
contracts  by  way  of  gaming  and  wagering,  "  contrary  to  the  form  of  the  statute,"  that  is 
to  say,  certfdn  wagering  coiltracts,  under  the  semblance  of  pretended  sales,  respecting  tbe 
market  price  and  value  of  certain  public  and  other  stocky  shares,  scrip,  and  goods,  and 
chattels,  on  certain  days  then  to  come,  whereby,  under  pretence  of  contracts,  Uie  {daintiff 
agreed  with  divers  persons  whose  names  were  to  the  defendant  unknown,  that,  if  the  price  and 
value  of  the  said  public  stock  and  shares,  scrip,  goods,  and  chattels,  should  be  lower,  kc^ 
and  vice  versfi,  "  differences  "  should  be  paid.  The  plea  then  went  on  to  allege^  that  no  real 
sale  was  intended,  and  that  the  plaintiff  knew  it ;  and  that  the  work  and  labour  in  tbe 
declaration  mentioned  was  done,  and  the  commission  claimed,  in  respect  of  the  making  of 
the  said  wagers  and  contracts  in  the  plea  mentioned ;  and  that  the  money  paid  by  tbe 
plfuntiff  was  pidd  by  him  as  such  broker  in  settling  such  differences  :•— 
Held,  that  the  plea  was  no  answer  to  the  action. 

Semble,  that  it  was  substantially  a  plea  founded  on  the  8  &  9  Vict,  c  109,  s.  18 :  bat 
that,  if  it  was  to  be  treated  as  a  plea  foxmded  on  the  stock-jobbing  act,  7  G.  2,  c  8,  it  should 
have  shewn  that  each  of  the  contracts  mentioned  therein  involved  a  deiding  in  pfMie 
stock. 


tiff  for  the  defendant  at  Us  request,  and  for  oomndssion 
due  and  payaUe  to  the  plaintiff  in  rdspect  the^^of;  iemd 
for  money  lent  by  the  {^aintiff  to  the  defendant  $  and 
for  money  paid  by  the  plaintiff  for  the  defendant  at  his 
request;  and  for  money  received  by  the  defendant  for 
the  use  of  the  plaintiff;  and  for  money  found  to  be  doe 
firom  the  defendant  to  the  plaintiff  on  aldbdunts  stated 
between  them.     Glaim^  100^000/. 

Fifth  plei^ — As  to  so  ihuch  of  the  plaintiff's  daim  as 
relates  to  moneiy  payable  by  the  defendant  Ibo  tfa^  plain-* 


«. 

FiTOH. 
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tifp  far  tbe  said  work  and  malerialB  wad  <x)mmiB8ion^  and  1865. 
for  money  paid  by  the  plaintiff^  and  for  money  <lae  from  Kmaar 
the  defendant  upon  tlhe  «aid  aceonnts  stated^ — i:faat  the 
plaintiff  was  and  is  a  stock  and  share  broker  of  tbe  city 
of  London,  and  that  the  defendant  retained  Bod  em- 
{doyed  the  plamtiiff  as  such  broker,  for  reward  to  the 
plaintiff  in  that  behalf,  after  the  pasamg  and  coming 
into  operation  of  the  said  act  of  parliament  (a),  to  make 
and  enter  into  on  behalf  of  the  defendant,  and  the  [dain- 
tiff  t^n,  in  pursoanoe  thereof,  made  and  entered  into 
for  the  defendant,  certain  C(mtracts  by  way  of  gaming 
and  wagering,  contrary  to  tbe  form  of  the  said  statute, 
that  is  to  say,  certain  wagering  contracts,  nnder  the 
semblance  of  pretended  sales  by  the  defendant  to  sudi 
persons  (b)  respectrng  the  market-price  and  value  of 
certain  public  and  other  stocky  shares,  scrip,  and  goods 
and  chattels,  on  certain  days  then  to  come,  whereby, 
under  pretence  of  contracts,  the  jdaintiff  agreed  with 
divers  persons  whose  names  axe  to  the  defendant  un- 
known,— being  the  persons  with  whom  the  ^aintiff  so 
contracted  for  the  defendant,  that,  if  the  price  and 
value  of  the  said  public  stock  and  shares,  scrip,  goods 
and  chatteb  should  be  lower  on  the  said  future  day  than 
on  the  respective  days  when  the  said  wi^ering  contracts 
were  respectively  made  as  in  that  plea  was  mentioned, 
he,  the  defendant,  should  receive  from  the  said  persons 
the  amount  of  the  difference  between  the  value  of  the 
said  public  and  other  stock  and  shares,  scrip,  goods  and 
chattels  respectively  on  the  several  days  when  the  same 
wagering  contracts  respectively  were  made,  and  the 
market  value  on  the  said  future  days ;  and,  if  the  price 
and  value  thereof  should  be  higher  on  the  said  future 


(a)  B^ferring  to  the  8  <&  9  (5)  "  to  certain  personB  to 

Vict.  0.  109,  mentioned  in  a      the  defendant  unknown." 
former  plea. 


568  IN    THE    COMMON   PLBAS^ 

1865.       days  than  on  the  respective  days  when  the  said  wagering 
^jjj^^^       contracts   were   respectively   made  as   aforesaid,    the 
V*  defendant  should  pay  to  the  said  persons  respectively 

the  amount  of  the  diflference  between  the  value  thereof 
on  the  said  days  on  which  the  said  wagering  contracts 
respectively  were  made  as  aforesaid  and  the  market 
value  thereof  on  the  said  future  days :  That  it  never 
was  intended  that  any  stock,  shares,  or  share  scrip, 
or  goods  or  chattels  should  be  actually  bought  by  such 
persons,  or  sold  or  delivered  by  the  defendant,  in  pur- 
suance of  the  said  wagering  contracts  as  aforesaid,  or 
otherwise,  as  he  the  plaintiff  always  well  knew,  but  that 
such  differences  alone  should  be  received  or  paid  by  the 
defendant  as  aforesaid:  That  the  said  work  and  ma- 
terials mentioned  in  the  declipration  were  done  and  pro- 
vided by  the  plaintiff  for  the  defendant  in  and  about  the 
making  and  entering  into  the  said  wagers  and  contracts 
in  that  plea  aforesaid,  and  incidental  thereto,  and  the 
said  commission  was  claimed  by  the  plaintiff  as  his  com- 
mission as  such  broker  as  aforesaid  in  respect  of  the  said 
work  and  materials :  And  that  the  money  so  paid  by  the 
plaintiff  as  in  the  declaration  mentioned,  was  paid  by  the 
plaintiff  in  the  settling  and  discharging  differences  which 
had  become  payable  to  the  said  persons  upon  the  said 
wagers  and  contracts  so  made  by  the  plaintiff  as  such 
broker  as  in  that  plea  aforesaid,  he  the  plaintiff  having, 
as  such  broker,  at  the  defendant's  request,  and  as  the 
custom  was  amongst  brokers,  made  the  said  wagers  and 
contracts  in  his,  the  plaintiff's,  own  name  as  a  principal, 
without  disclosing  the  name  of  the  defendant :  and  that 
the  said  accounts  stated  were  had  and  stated  by  the 
defendant  with  the  plaintiff  of  and  concerning  the  said 
work,  materials,  and  commission,  and  the  said  money 
so  paid,  as  in  that  plea  aforesaid. 

To  this  plea  the  defendant  demurred,  alleging  for 
ground  of  demurrer,  that  the  plea  did  not  shew  the 
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plaintiflfs  claim  to  be  illegal^  alid  that  the  facts  stated        1855. 
did  not  constitute  a  defence.     Joinder  in  demurrer.  Knioht 


Lu8h^  in  support  of  the  demurrer.  The  plea  in  this 
case  differs  somewhat  firom  the  plea  in  the  last  case^ — 
Knight  v.  Cambers, — but  it  is  equally  bad.  The  statute 
8  &  9  Vict.  c.  109  does  not  make  gaming  or  wagering 
contracts^  or  the  payment  of  losses  under  such  contracts^ 
illegal ;  nor  does  it  apply  to  claims  by  a  stock  or  share 
broker  against  his  principal.  The  plea  does  not  shew 
that  the  claim  is  not  one  of  those  excepted  firom  the 
operation  of  the  18th  section  of  the  statute;  nor  does  it 
disclose  any  answer  to  the  claim  for  money  paid^  inas- 
much as  it  admits  that  the  money  was  paid  by  the 
defendant's  authority^  and  pursuant  to  the  custom  among 
brokers^ — or  any  answer  to  the  claim  for  work  and 
materials  and  commission^  the  work  done  not  being 
illegal^ — or  any  answer  to  the  claim  upon  accounts  stated^ 
the  consideration  upon  which  they  were  founded  (or 
some  of  them)  not  being  illegal^  and  the  defendant  being 
at  least  under  a  moral  obligation  to  pay :  neither  does 
the  plea  shew  that  the  plaintiff  knew  that  the  defendant 
only  intended  to  make  contracts  by  way  of  gaming  and 
wagering. 

Thompson  Chitty,  contrk.  It  cannot  now  be  con- 
tended that  money  paid  by  the  plaintiff  at  the  request 
of  the  defendant  for  losses  on  wagering  contracts  made 
void  by  the  statute  8  &  9  Vict.  c.  109,  cannot  be  reco- 
vered. But  it  is  submitted  that  this  is  a  good  plea,  in- 
dependently of  that  statute :  it  shews  that  the  work  was 
done,  and  the  commission  earned,  in  the  negotiation  of 
contracts  as  to  the  future  price  of  public  stocks,  which 
prim&  facie  means  English  stocks,  which  are  strictly 
prohibited  by  the  7  G.  2,  c.  8,  ss.  4,  5.  [Jervis,  C.  J. 
The  plea  is  not  confined  to  public  stocks.]     It  states 

VOL.  XV. —  c.  B.  P  P 
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}856.       that  each  contract  related  to  all  the  things  mentioiifid; 
'  and  it  is  clear  that  a  man  cannot  recover  commission  for 


9.  aiding  another  in  the  infiraction  of  the  law.     IMmtk, 

J.  Does  not  the  reference  to  the  former  plea  tie  it  down 
to  the  statute  of  8  &  9  Vict.  c.  109  ?]  The  word*  "  con- 
trary  to  the  form  of  the  said  statute  '^  may  be  rejected 
as  surplusage.  [Matde,  J.  I  doubt  that:  they  serve 
to  explain  what  the  plea  means.  The  plea  only  says 
the  contracts  referred  to  are  illegal  in  so  fiur  as  they  are 
contrary  to  the  statute  8  &  9  Vict.  c.  109.  Bejecting 
the  words  proposed  to  be  rejected^  supposing  the  con- 
tracts were  in  respect  of  foreign  stocks^  which  are  not 
within  the  7  O.  2^  c.  8  (a)j  the  plea  would  yet  be  satis- 
fied. To  make  this  a  good  pleaj  it  must  not  only  allege 
something  to  shew  that  the  declaration  could  not  be 
proved;  but  it  must  also  shew  that  the  contracts  were 
necessarily  illegal.]  The  words  proposed  to  be  rgected 
would  not  make  this  a  good  plea  imder  the  statute  of 
8  &  9  Vict.  c.  109 :  it  would  be  necessary  to  shew  on  the 
face  of  the  plea  how  the  contracts  are  contrary  to  the 
statute.  In  Grizewood  v,  JBlane,  emtk,  Vol.  XI^  p.  626, 
the  declaration  alleged  a  contract  for  the  sale  by  B.  to 
A.  of  railway  shares  at  a  certain  price,  and  a  subsequent 
contract  for  the  sale  by  A.  to  B.  of  other  railway  shares 
at  an  advanced  price,  and  an  agreement  that  the  two 
sets  of  shares  should  be  set  off  against  each  other,  and 
the  differences  paid  by  B.  to  A. :  and  it  was  held,  that  a 
general  plea  of  gaming,  founded  on  the  18th  section  of 
the  8  &  9  Vict.  c.  109,  was  bad  on  special  demurrer;  for, 
that  it  ought  to  have  shewn  the  circumstances  relied  on 
to  bring  the  transaction  within  the  act.  And  Maule,  J. 
said:  ^^The  illegality  complained  of  should  not  be 
stated  by  way  of  simple  inexplicit  allegation,  but  it 


(a)  See  Welh  v.  Port^,  3      ley  y.  Righy,  3  Scott,  194;  2 
Soott,  141,  2  N.  C.  723 ;  Oak-     N.  C.  732. 


«. 
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should  be  an  allegation  of  facts  whicli  will  enable  the  1855. 
court  to  see  whether  or  not  the  transaction  is  within  the  kmohi 
prohibition  of  the  statute/'  In  a  subsequent  stage  of  the 
same  case, — ante.  Vol.  XI,  p.  588, — a  colourable  con- 
tract for  the  sale  and  purchase  of  railway  shares,  where 
neither  party  intends  to  deliver  or  to  accept  the  shares, 
but  merely  to  pay  "  differences "  according  to  the  rise 
or  fall  of  the  market,  was  held  to  be  gaming  within  the 
18th  section.  Assuming  that  the  allegation  in  question 
is  to  be  taken  to  be  an  allegation  that  the  contracts  were 
contrary  to  the  statute  8  &  9  Vict.  c.  109,  if  it  plainly  ap- 
pears (as,  it  is  submitted,  it  does,)  that  the  contracts  in 
respect  of  which  the  plaintiff  is  seeking  to  recover  are 
within  the  stock-jobbing  act,  the  plea  is  a  good  one. 
[Jem*,  C.  J.  Prim&  facie,  the  words  of  the  plea, — 
which  are  to  be  taken  most  strongly  against  the  defen- 
dant,-—import  divers  contracts  for  divers  things  men- 
tioned in  the  plea.  To  raise  this  point,  the  plea  should 
shew  that  there  was  no  contract  except  such  as  involved 
a  dealing  in  public  stock.]  It  is  submitted  that  the 
plea  does  sufficiently  shew  that.  \Mauley  J.  If  this 
plea  had  been  put  in  issue,  and  at  the  trial  the  defen- 
dant had  offered  to  sustain  it  by  proof  of  different  con- 
tracts as  to  public  stocks,  and  as  to  goods,  he  would 
have  succeeded.] 

JiBvis,  C.  J.  I  doubt  whether  you  have  any  right 
to  raise  this  point,  or  whether  the  defendant  has  not  tied 
himself  down  to  a  substantive  defence  on  the  statute  8 
&  9  Vict.  c.  109.  It  is  not  necessary,  however,  to  de- 
cide that. 

Chiity  prayed  leave  to  amend  the  plea,  by  restraining 
it  to  contracts  for  the  sale  of  public  stocks,  and  commis- 
sion for  the  making  of  those  contracts. 

p  p2 
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1855. 


KiaoHT 

V, 

Fitch. 


Jervis^  C.  J.  I  think  you  must  go  to  a  judge  at 
Chambers^  with  an  affidavit^  to  ask  for  that 

Maule^  J.  If  he  is  well  advised^  the  defendant  will 
not  make  the  application  when  I  am  there ;  for^  I  cer- 
tainly should  not  allow  the  amendment  so  late. 

The  rest  of  the  court  concurring, 


Judgment  for  the  plaintiff. 


N0V.2S. 

A  rate  may  be 
made,  mider 
tbe  provisions 
of  the  58  G.  3, 
c.  45,  SB.  59, 60, 
for  the  purpose 
of  paying  the 
principal  and 
interest  of 
money  bor- 
rowed in  the 
manner  pro- 
vided by  that 
act,  at  a  meet- 
ing of  which  the 
notice  required 
by  the  25th 
section  of  the 
59  G.  3,  c,  134, 
has  not  been 
given, — the 
latter  statute 
not  repealing 
the  former,  but 
merely  pro- 
viding a  far- 
ther mode  of 
raising  the 
necessary 
f\inds. 


Farnell  and  Another^  Churchwardens  of  the  Parish  of 

ISLEWORTH   V.  SmITH. 

1  HE  following  case  was  hy  order  of  a  judge  stated  for 
the  opinion  of  this  court : — 

An  additional  burial-ground  being  required  for  the 
parish  of  Isleworth^  in  the  county  of  Middlesex^  it  was, 
at  a  vestry  meeting  of  the  said  parish  duly  held  on  the 
4th  of  June^  1847^  unanimously  resolved  that  the  sum 
of  1200/.  should  be  offered  to  the  owners  of  a  piece  of 
land  adjoining  the  churchyard^  for  the  purchase  of  the 
same^  to  be  converted  into  an  additional  burial-ground : 
and^  the  said  offer  having  been  accepted,  it  was,  at 
another  vestry  meeting  of  the  parish  duly  held  on  the 
16th  of  June,  1847,  unanimously  resolved  that  the  sum 
of  1200/.  which  was  necessary  for  the  said  purchase 
should  be  borrowed,  upon  the  credit  of  the  rates  of  the 
parish,  of  John  Farnell,  Esq.  (who  was  willing  to  lend 
the  same)  at  5  per  cent,  interest,  and  to  be  repaid  in 
eight  years,  by  equal  instalments,  and  that  an  applica- 
tion be  made  to  Her  Majesty's  commissioners  for  build- 
ing new  churches  to  approve  of  the  said  sum  of  1200/. 
being  borrowed,  and  to  authorise  and  impower  the 
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to  make  the  proposed  purchase^  and  to  make  rates  for        1855. 
the  same^  and  for  the  re-payment,  with  interest  at  5  per       paekill 

cent.,  and  in  the  manner  before  mentioned,  of  the  said  v. 

Smith 
sum  of  1200/. :  and  no  dissent  of  any  proprietor  of  any 

messuage,  land,    or  tenement  within  the  parish   was 

entered  in  the  book  containing  the  proceedings  of  the 

said  vestry  meeting,  or  was  otherwise  signified. 

An  application  was  made  to  the  said  commissioners  Application  to, 
according  to  the  said  resolutions ;  and  they  thereupon,  ^  theocmmis- 
before  the  5th  of  August,  1847,  approved  of  the  pro-  ^^^^^ 
posed  purchase  and  borrowing  the  said  sum  of  1200/., 
and  authorised  and  impowered  the  parish  to  make  and 
complete  the  purchase,  and  to  make,  raise,  levy,  and 
collect  rates  for  the  repayment  of  the  said  sum  of  1200/. 
with  interest  at  the  rate  and  in  the  manner  before  men- 
tioned. 

The  consents  of  the  bishop  of  the  diocese  and  of  the  Conaent  of  the 
incumbent  of  the  parish  to  the  proposed  purchase  and  ^^^  ^' 
borrowing  of  the  sum  of  1200/.,  and  charging  the  same 
upon  the  said  parish,  were  likewise,  before  the  said  5th 
of  August,  duly  given  and  signified ;  and  the  said  sum 
of  1200/.  was  accordingly  paid  and  advanced  by  Mr. 
Famell  to  the  churchwardens  of  the  parish,  for  the 
purpose  of  the  said  purchase ;  and  the  said  piece  of  land 
was  purchased  by  the  churchwardens,  and  conveyed  to 
the  said  commissioners  for  building  new  churches  and 
their  successors,  and  converted  into  a  burial-groimd. 

The  churchwardens  of  the  parish,  by  a  deed-poll 
under  their  hands  and  seals,  duly  charged  the  said  parish 
wit^  the  said  sum  of  1200/.  and  interest. 

At  a  vestry  meeting  of  the  inhabitants  of  the  parish  Vestry  meeting 
held   on  the  5th  of  August,  1847,  and  at  which  the  «^Aug,6,i847. 
churchwardens  were  present,  it  was  proposed,  and  carried 
unanimously,  that  a  rate  of  4e/.  in  the  pound  on  land 
and  on  houses  be  granted  for  the  new  burial-ground  rate 
in  the  then  present  year ;  and  a  rate  of  4rf.  in  the  pound 
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1855.       was  accordingly  inade^  and  signed  by  the  dintchwturdenl 
y^^MTEiL      ^^  ^^  Edward  Smith  (the  drfendant)  waa  rated  in  the 

^  «•  said  rate  at  the  sum  of  1/.  10^. 

Smith. 

Notice  of  the  above  vestry  meetings  and  of  the  place 

and  hour  of  holding  the  same^  and  that  it  was  holden^ 

amongst  other  things,  to  determine  the  amount  to  be 

raised  in  the  present  year  as  a  new  burial-aground  rate 

for  payment  of  interest  on  the  loan,  and  re^payment  of 

a  portion  of  the  principal,  and  for  the  expenses  that  must 

necessarily  be  incurred  in  completing  the  purchase,  and 

making  the  required  arrangements,  was  given  in  the 

manner  required  by  law  for  notices  of  vestry  meetings^ 

on  the  Sunday  next  before  the  said  5th  of  August,  the 

same  being  three  day$  at  least  before  the  day  appointed 

for  holding  the  said  meeting. 

VertiT  meeting       At  another  vestry  meeting  of  the  inhabitants  of  tha 

18^.   ^^'        parish,  held  on  the  31st  of  July,  1849,  and  at  which  the 

churchwardens  were  present,  it  was  resolved  that  a 

further  rate  of  4d,  in  the  pound  on  land  and  houses  be 

granted  for  the  new  burial-ground  rate;  and  a  rate  of 

4J.  in  the  poimd  was  accordingly  made,  and  signed  by 

the  churchwardens.      The  said    Edward    Smith  (the' 

defendant)  is  rated  therein  at  the  sum  of  1/.  \0s. 

Notice.  Notice  of  the  above  vestry-meeting,  and  of  the  place 

and  hour  of  holding  the  same,  and  the  special  purpose 

thereof,  was  given  in  the  manner  required  by  law  for 

notices  of  vestry-meetings,  on  the  Sunday  next  before 

the  said  31st  of  July,  the  same  being  three  days  at  least 

before  the  day  appointed  for  holding  the  meeting. 

Vestry  meeting       At  a  vestry-mecting  held  on  the  21st  of  July,  1861| 

l^lj  ^^*        and  at  another  vestry-meeting  held  on  the  7th  of  July, 

1853,  the  churchwardens  of  the  parish  being  present  on 

both  occasions,  it  was  in  like  manner  resolved  that  like 

rates  of  id.  in  the  pound  should  be  granted  for  the  new 

burial-ground  rate ;  and  rates  of  4d.  in  the  pound  were 

accordingly,  after  each  of  such  vestry-meetings,  made 
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and  signed  by  the  churchwardens :  and  the  said  Edward        1855. 
Smith  (the  defendant)  is  rated  in  each  of  such  rates  at      I 
the  sum  of  1/.  I2s.  2d.  v. 

Notices  of  these  meetings^  and  of  the  place  and  hour 
of  holding  the  same^  and  the  special  purposes  thereof^ 
were  in  like  manner  as  before  stated  given  on  the 
Sundays  next  before^  and  three  days  at  least  before^  the 
days  appointed  for  the  meetings. 

It  was  agreed  that  the  said  several  rates  were  not  un-  Rates  reason- 
reasonable  or  excessive^  or  more  than  sufficient  to  pay 
the  interest  upon  the  said  sum  of  1200/.,  and  the  instal- 
ments of  the  principal,  as  the  same  became  due  and 
payable :  but  many  of  the  persons  rated  thereby,  and  Objection, 
amongst  them  the  said  Edward  Smith  (the  defendant), 
objected  to  pay  the  same  rates,  and  disputed  the  validity 
thereof,  on  the  ground  that  the  said  rates  were  made  at 
vestry-meetings  of  which  notice  had  not  been  given  for 
two  successive  Sundays  preceding  the  vestry-meetings. 

An  application  had  been  made  to  Her  Majesty^s  jus- 
tices of  the  peace  for  the  county  of  Middlesex,  by  the 
churchwardens  of  the  parish,  to  enforce  the  payment  of 
the  said  rates;  and  the  parties  summoned  to  appear 
before  the  said  justices  for  the  non-payment  thereof  gave 
notice  to  the  justices  that  they  disputed  the  validity  of  the 
said  rates ;  whereupon  the  justices  declined  to  proceed. 

The  question  for  the  opinion  of  the  court,  was, —  Question, 
whether  the  said  rates  were  valid  and  legal.  If  the 
court  should  be  of  opinion  that  they  were  valid  and  legal 
rates,  it  was  agreed  that  judgment  should  be  entered  for 
the  said  churchwardens  against  the  said  Edward  Smith, 
for  the  amoimt  at  which  he  was  rated  in  and  by  the 
said  rates,  or  such  of  them  as  the  court  should  be  of 
opinion  were  valid.  If  the  court  should  be  of  opinion 
that  none  of  the  said  rates  were  valid  and  legal,  it  was 
agreed  that  judgment  should  be  entered  for  the  said 
Edward  Smith. 
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58  G.  3,  c  45, 
B.  59. 


Section  60. 


Couch,  for  the  plaintiflb.(a)  The  question  turna  upcm 
the  construction  to  be  put  upon  several  sections  of  the 
58  G.  3,  c.  45,  59  G.  3,  c.  184,  8G.4,  c.  72,  and 7  W.  4 
&  1  Vict.  c.  45.  The  59th  section  of  the  58  G.  8,  c.  45, 
enacts  '^  that  it  shall  be  lawful  for  the  churchwardens  of 
any  parish,  with  the  consent  of  the  vestry  or  select  ves- 
try, or  persons  possessing  the  powers  of  vestry,  and  with 
the  consent  of  the  bishop  and  incumbent,  and  they  are 
thereby  authorized  and  impowered,  to  borrow  and  raise, 
upon  the  credit  of  the  rates  of  any  such  parish,  such 
sum  or  sums  of  money  as  shall  be  necessary  for  defray- 
ing the  expense  or  any  part  of  the  expense  of  enlarging 
or  otherwise  increasing  the  accommodation  in  the  then- 
existing  churches  or  chapels  of  such  parish;  and  to 
make  rates  for  the  payment  of  the  interest  of  such  sum 
or  sums  of  money  so  to  be  borrowed  and  raised,  and  for 
providing  a  fund  of  not  less  than  the  amount  of  the  in- 
terest upon  the  sum  advanced,  for  the  re-payment  of  the 
principal  thereof;  or  for  re-paying  such  principal  in  such 
manner  and  at  such  times  and  in  such  proportions  as 
shall  be  agreed  upon  with  the  persons  advancing  any 
such  money/'  And  the  60th  section  provided  '*  that  no 
application  and  offer  to  build  and  enlarge  any  church  or 
chapel,  either  wholly  or  in  pai*t,  by  means  of  any  rates 
upon  any  parish,  should  be  made,  unless  the  major  part 
of  the  inhabitants  and  occupiers  assessed  to  the  relief  of 
the  poor,  in  vestry  assembled,  shall  consent  thereto,  or, 
where  any  parish  shall  be  under  the  care  and  manage- 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiffs  were  as  follows  : — 

'*  The  plaintiffs  will  contend 
that  the  provisions  of  the  sta- 
tutes 58  G.  3,  c.  45,  and  59  G.  3, 
c.  134,  were  duly  complied 
with;  and  that,  by  virtue  of 
the  3  G.  4,  c.  72,  b.  26,  the 


rates  in  question  were  properly 
made,  and  are  valid.  The 
plaintiffs  will  refer  to  ss.  59 
and  60  of  the  68  G.  3,  c.  45, 
and  s.  24  of  the  59  G.  3,  c.  134, 
as  being  more  particularly  ap- 
plicable to  the  rates  in  ques* 
tion." 
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ment  of  any  select  vestry^  or  other  select  body^  then       18S5. 
with  the  consent  of  not  less  than  four-fifths  of  such      pabwell 
select  vestry,  by  whatever  name  the  same  may  be  called,  •• 

such  consent  to  be  certified,  &c. ;  nor  unless  two  third 
parts  in  valtie  of  the  proprietors  of  messuages,  lands,  and 
tenements  within  such  parish  shall  have  consented 
thereto,'^  &c.  This  last-mentioned  provision  is  altered 
by  the  59  G.  3,  c.  134,  s.  24,  which  enacts  ^'  that  to  much  69  Q.  8,  c.  184^ 
of  the  recited  act  as  requires  the  consent  of  such  proper-  ** 
tion  of  proprietors  of  lands,  in  manner  directed  by  the 
said  act,  shall  be  repealed ;  and  that,  from  and  after  the 
passing  of  that  act,  no  application  and  ofi^er  to  build  or 
enlarge  any  church  or  chapel,  either  wholly  or  in  part, 
shall  be  made,  nor  shall  any  church  or  chapel  be  built  or 
re-built  or  enlarged,  or  any  purchase  made  of  any  new 
or  additional  burial-ground,  by  means  of  any  rates  upon 
any  parish,  in  any  case  in  which  one  third  pari  or  more 
in  value  of  the  proprietors  of  messuages,  lands,  and  tene- 
ments within  such  parish  shall  dissent  therefrom/'  And 
the  25th  section  enacts  ^'  that  it  shall  be  lawful  for  the  Section  25. 
inhabitants  of  any  parish  who  shall  be  assembled  or 
present  at  any  vestry,  or  the  major  part  of  the  inhabi- 
tants so  assembled  and  present  at  any  such  vestry,  of 
which  notice  shall  have  been  given  upon  two  successive 
Sundays  preceding  the  meeting  of  such  vestry,  or  for  two 
third  parts  of  such  of  the  persons  exercising  the  powers 
of  vestry  in  such  parish  as  shall  be  assembled  at  any 
meeting  of  which  due  notice  shall  have  been  given 
according  to  the  mode  of  giving  notices  for  the  as- 
sembling of  such  persons,  to  order  and  direct  the  mak- 
ing and  raising  of  any  rate,  not  exceeding  the  amount 
of  1^.  in  the  pound  in  any  one  year,  or  the  amount  of  5^. 
in  the  pound  in  the  whole,  upon  the  annual  value  of  the 
property  in  the  parish,  for  the  purpose  of  building  or 
enlarging  any  church  or  churches,  or  chapel  or  chapels, 
either  wholly  or  in  part,  by  means  of  rates,  without  any 


8.26. 
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1855.  fturther  or  other  or  any  greater  number  of  oonients  of 
yasbkll  ^^y  inhabitants  or  proprietors,  or  ocoupien,  or  other 
^^  persons,  anything  in  the  said  recited  act  to  thecontraiy, 
notwithstanding:  provided  always,  that  no  greater  or 
larger  rate  than  aforesaid  shall  be  ordered  or  directed  to 
be  made  or  raised  in  relation  to  any  application  or  offer 
to  buUd  or  to  enlarge  any  church  or  chapel,  either  wholly 
or  in  part,  by  means  of  rates,  if  any  sudi  proportion  of 
dissents  as  are  in  this  act  specified,  are  signified  in  writ^ 
ing  in  manner  directed  by  this  act :  and  the  danse  then 
goes  on  to  provide  for  the  levying  of  such  rate  in  the 
same  manner  as  church-rates.  The  59  G.  8,  c  184,  did 
not  in  express  terms  authorise  the  purchase  of  land  tot 
additional  burial-grounds :  the  26th  section  of  the  3  O. 
8  G^4,  c.  72,     4,  c.  72,  therefore,  seems  to  have  passed  for  the  purpose 

of  removing  all  doubt.  *  It  enacts  ''  that  it  ahall  be  law<» 
ful  for  the  commissioners  to  authorise  and  impower  any 
parish,  chapelry,  township,  or  extrapaiochial  place,  which 
shall  be  desirous  of  procuring  a  burial«-ground,  or  adding 
to  any  existing  church  or  chapel  yard  or  cemetery,  to  pro* 
cure  and  purchase  any  such  land  or  ground  as  may  in  the 
opinion  of  the  commissioners  be  suflicient  and  property 
situated  for  a  church  or  chapel  yard  or  burial-ground,  or 
as  an  addition  to  any  existing  church  or  chapel  yard 
or  cemetery,  and  to  make,  raise,  levy,  and  collect  rates  fat 
purchase  thereof,  or  for  the  re^payment  with  interest  ci 
any  money  borrowed  for  the  making  such  purchase, 
at  such  times  and  in  such  proportions  as  shaU  be  agreed 
upon  with  the  person  or  persons  advancing  any  such  mo* 
ney,  and  approved  of  by  the  said  commissioners :  and  the 
churchwardens  or  chapelwardens  or  persons  authorised 
under  the  said  recited  acts  [58  G.  3,  c.  46,  and  59  G.  8, 
c.  134,]  to  make  rates  for  any  of  the  purposes  of  the  said 
recited  acts,  of  any  such  parish,  chapelry,  township,  or 
extraparoohial  place,  may  and  shall  in  every  such  case 
use  and  exercise  all  the  powers  and  authorities  in  the  said 
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recited  acts  specified^  as  to  makings  raismg^  and  leyjring        1855^ 
any  rates  for  any  of  the  purposes  of  the  said  recited      fabiteix 

acts/'    The  1st  section  of  the  7  W.  4  &  1  Vict.  c.  45,       ^  ^' 

Smith* 

reciting  that  by  the  58  G.  3,  o.  59  it  is  enacted  "that  7  \v'.  4  & 
no  vestry  or  meeting  of  the  inhabitants  in  vestry  of  or  ^  Y"*'  ^'  ^» 
for  any  parish^  shall  be  holden  until  public  notice  shall 
have  been  given  of  such  vestry^  and  of  the  place  and  hour 
of  holding  the  same>  and  the  special  purpose  thereof, 
three  days  at  the  least  before  the  day  to  be  appointed  for 
holding  such  vestry,  by  the  publication  of  such  notice  in 
the  parish  church  or  chapel  on  some  Sunday  during  or 
immediately  after  divine  service,  and  by  affixing  the 
same,  fairly  written  or  printed,  on  the  principal  door  of 
such  church  or  chapel,'^  repeals  that  provision  so  far  as 
it  directs  publication  of  notices :  and  the  2nd  section  Section  2. 
provide  that  notices  theretofore  uAiaUy  given  during  or 
after  divine  service  in  the  church  or  chapel,  shall  thence- 
forth be  given  by  affixing  the  same  on  the  church  doors 
&c.  A  doubt  was  expressed  by  the  court  of  Queen's 
Bench  in  The  Queen  v.  Abney,  3  Ellis  &  B.  779,  whether, 
under  the  statutes  58  O.  3,  c.  45,  and  59  G.  3,  134,  a 
rate  can  be  laid  for  the  purpose  of  providing  additional 
burying  ground :  but  the  3  G.  4,  c.  72,  was  not  referred 
to.  This  case  finds  that  the  money  was  borrowed  and 
the  land  purchased  by  the  authority  of  the  commission- 
ers; and  that  the  consent  of  the  bishop  and  of  the  in- 
cumbent of  the  parish  were  duly  obtained ;  and  shews,  it 
is  submitted,  that  all  the  requisitions  of  the  acts  of  parlia- 
ment have  been  duly  complied  with  so  as  to  entitle  the 
churchwardens  to  enforce  the  rate. 

Needham,  contrk.  This  case  was  intended  to  raise 
the  same  question  as  that  which  was  raised,  but  not 
decided,  in  The  Queen  v.  Abney ,  via.  whether,  in  order 
to  carry  into  effect  the  provisions  of  the  statutes  re- 
ferred to,  the  vestry  meeting  must  not  have  been  held 
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1855.        pursuant  to  a  notice  given  on  two  succesrive  Sundays 
p^^BNBLL      preceding  the  day  of  meeting.    The  87ih  section  of  the 
«•  59  G.  3.  c.  134.  seems  to  carry  the  matter  a  little  fiur- 

ther  than  the  earlier  sections :  it  enacts  *'  tliat  all  the 
powers  and  provisions  of  the  said  recited  act  (58  G.  8^  c. 
45)  or  of  this  act^  which  authorise  or  relate  to  the  grant, 
sale,  conveyance,  purchase,  and  resale  of  any  lands, 
tenements,  or  hereditaments  from  or  in  the  name  of,  or 
on  behalf  of.  His  Majesty,  &c.,  to  or  by  the  said  com- 
missioners, for  the  purpose  of  building  any  additional 
churches  or  chapels,  or  the  issuing,  advancing,  levying, 
or  raising,  or  borrowing  or  taking  up  at  interest,  of  any 
money  for  any  such  purpose,  shall  be,  and  are  hereby 
declared  to  be,  extended  and  be  applicable  in  all  respects, 
mutatis  mutandis,  for  the  grant,  sale,  conveyance,  pur- 
chase, or  re-sale  of  &y  lands,  tenements,  or  heredita- 
ments which  may  be  necessary  for  enlai^ing  any  church- 
yard or  burial-ground,  or  for  making  any  new  burial- 
ground  and  approaches  thereto,  under  the  provisions  of 
this  act,  and  for  the  issuing,  advancing,  levying,  and 
raising,  or  borrowing  and  taking  up  at  interest,  of  any 
money  which  may  be  required  for  any  of  those  par- 
poses,  and  for  re-paying  the  s%me  by  instalments  or 
otherwise,  in  like  manner  as  if  all  such  powers  and  pro- 
visions had  been  fully  repeated  and  re-enacted  in  this 
act.^'  Now,  the  word  ''provision"  is  more  applicable 
to  a  notice  than  the  word  "  power :"  and  one  of  the 
provisions  in  the  59  G.  3,  c.  134,  is  that  contained  in 
s.  25,  which  enacts  that  it  shall  be  lawful  for  the  in- 
habitants in  vestry  assembled,  "  of  which  notice  shall 
have  been  given  upon  two  successive  Sundays  pre- 
ceding the  meeting  of  such  vestry,"  to  order  and  direct 
the  making  and  raising  of  a  rate,  &c.  The  rating 
power,  therefore,  given  by  that  section,  is  coupled  with 
the  requisition  of  a  notice  of  the  meeting  given  on  two 
successive  Sundays  preceding.     [Cresswell,  J.  Do  you 
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say  thai  the  58  G.  3^  c.  45^  is  repealed?]     No.    [Cress^       1855. 
well,  J.     Do  the  powers  given  by  that  act  continue  ?]       yaxsmll 
iTes.     [0re89welly  J.   Is  it  not  one  of  those  powers^  that  «• 

money  may  be  borrowed  for  the  purpose  in  hand,  by  a 
majority  of  the  inhabitants  in  vestry  assembled^  with  the 
consent  of  two  thirds  of  the  proprietors  of  messuages, 
&c.,  within  the  parish  ?]  That  must,  it  is  submitted, 
receive  a  qualified  answer.  The  59  O.  3,  c.  134,  is  an 
amending  act :  the  24th  and  25th  sections,  which  give 
the  amended  powers,  are  coupled  with  a  provision  re- 
quiring  a  particular  notice.  If  the  second  act  is  to  be 
taken  as  a  mere  amendment  of  the  first,  the  notice  men- 
tioned  in  s.  37  was  necessary :  if  it  is  to  be  taken  as  con- 
ferring a  new  power  altogether,  possibly  the  two  may 
co-exist.  But  the  question  is,  whether  the  whole  of  these 
provisions  are  not  to  be  read  together  as  one  power, 
having  one  common  intent. 

Couch  was  not  called  upon  to  reply. 

Jervis,  C.  J.  I  think  there  is  nothing  at  all  in  the 
objection.  We  are  not  much  assisted  by  the  case  of  The 
Queen  v.  Abney,  where  the  point  was  not  decided, — 
scarcely  even  raised.  The  simple  question  here  is, 
whether  a  rate  can  lawfully  be  made  in  the  manner 
adopted  here.  I  think  it  can.  The  59th  section  of 
the  58  G.  3,  c.  45,  enables  the  churchwardens,  with  the 
consent  of  the  vestry  and  of  the  bishop  and  incumbent 
of  the  parish,  to  raise  money  for  the  purposes  in  the  act 
mentioned,  upon  the  credit  of  the  rates,  and  to  make 
rates  for  the  payment  of  the  interest  and  for  providing  a 
fund  for  repayment  of  the  principal ;  and  section  60 
provided  that  this  should  only  be  done  with  the  consent 
of  the  major  part  of  the  inhabitants  in  vestry,  or  four 
fifths  of  the  select  vestry,  and  of  two  thirds  of  the  pro- 
prietors of  the  parish.    By  the  24th  section  of  the  59  G. 
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1865.       S,  c.  134,  the  disaent  a£  one  third  of  the  proprietcn  k 
I  substituted  for  the  consent  of  two  thirds.    And  the  25tli 

V.  section  authorises  the  major  part  of  the  uthaDitants  m 

vestry  assembled  (of  which  notice  shall  haye  been  ginn 
on  two  Sundays  preeeding)^-'^r  two  thirds  of  sudi  of 
the  persons  exercising  the  powers  of  vestry  in  watSk 
parish^  as  shall  be  assembled  fit  any  meeting  of  which 
due  notice  shall  have  been  given  according  to  the  mode 
of  giving  notices  for  the  assembly  of  such  persons^-^  to 
direct  the  making  and  raising  of  a  rate^  &c.  Thus  there 
are  two  modes  of  providing  the  additional  accommoda^ 
tion,  which  are  &miliar  to  all  persons  acquainted  with 
the  proceedings  of  vestries,  or  with  parish  affairs^^^^Hine, 
by  raising  the  necessary  fimds  at  once,  to  be  repaid 
within  a  given  time,  with  interest;  the  other,  by  levy, 
ing  rates,  to  be  expended  as  they  are  collected.  The 
former  mode  has  been  adopted  here.  The  money  was 
borrowed  with  the  consent  of  the  inhabitants  in  vestry 
assembled,  and  of  the  bishop  and  incumbent :  and  one 
third  of  the  proprietors  of  the  parish  did  not  dissent; 
and  due  notice  waa  given,  in  the  usual  way,  of  the  vestiy 
meeting  at  which  the  resolution  to  borrow  the  money 
was  come  to.  In  the  other  mode  of  proceeding,  und«r 
the  25th  section  of  the  59  O.  3,  c.  184,  by  rate  to  be 
expended  as  collected,  notice  on  the  two  suooeesive 
Sundays  preceding  the  meeting  would  be  necesaary.  I 
think  all  has  been  done  regularly  here,  and  that  the 
plaintiffs  are  entitled  to  the  judgment  of  the  court. 

Mat7le,  J,  Having  heard  only  part  of  the  aigument, 
J  will  only  say  that  I  entirely  concur  in  what  has  fallen 
from  the  liord  Chief  Justice. 

Crbsswbli^,  J.  X  am  of  the  same  opinion.  But  for 
the  59  G.  3,  c»  134,  there  would  have  been  no  qneationin 
the  case*    I  think  that  statute  did  not  take  tway  any  of 
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the  powers  previoaaly  conferred  by  the  58  G,  3,  c.  46,        1856. 
except  to  substitute  the  dissent  of  one  third  for  the  con-      FjlBksui 
sent  of  two  thirds  of  the  proprietors  of  the  parish*    The  v* 

25th  section  provides  a  further  mode  of  carrying  into 
effect  the  object  contemplated.  Sut  that  has  not  been 
followed  here, 

Wis^hUHB,  J,,  concurred. 

Judgment  for  the  plaintiffs. 


I        ii  ■•       •  •  * 


MoFPATT  r.  Andrew  Laurie  and  Another^  Executors 

of  John  Laurie^  Deceased. 

Jan.  29. 

JLHE    declaration  stated  that  the  said  John  Laurie  The  declaration 

(deceased)   being  possessed  of  certain  land^   and  the  being 'poeseesed 

plaintiff  being  an  arcliitect  and  surveyor,  it  was  agreed  ^^^^^  ^f* 

between  them  that  the  plaintiff  should  lay  out  the  said  tiff  bedng  an  ar- 
chitect and  sor- 
veyor,  it  was 
ag^*eed  between 
ihem  that  the  plaintiff  sboold  lay  out  the  said  land  for  building  purposes,  viz.  that  he 
should  make  all  the  necessary  surveys,  plans,  &c,  and  that  the  plaintiff  imdertook  the 
whole  of  the  above  on  the  following  conations, — thai  he  make  A.  no  charge  whatever  for 
ihe  above  services,  bat  that,  in  the  event  of  any  qf  the  land  being  disposed  of  for  buUding 
purposes,  the  pldntiff  should  be  appointed  the  architect  on  A.'s  behalf  to  see  that  the  con- 
stmction  of  the  works  was  jmbstantial,  &c,  and  that  parties  building  on  the  land  should 
pay  the  plaintiff  1^  per  cent,  on  the  outlay,  providing  they  did  not  employ  the  plaintiff  as 
th^r  architect ;  but  that,  in  the  event  of  A,  or  his  executors  wishing  to  dispense  with  the 
plaintiff' *s  services  at  any  time,  he  or  they  should  be  at  liberty  to  do  so,  with  the  under ^ 
standing  that  he  or  they  remunerate  the  plaintiff' for  the  time,  trouble,  and  expenses  he 
had  been  put  to  in  makiny  the  said  preparations.  It  then  averred  that  the  plaintiff  made 
the  necessary  surveys,  plans,  <Scc.,  and  incurred  expenses  therein ;  and  that  the  said  land  was 
not,  nor  was  any  part  thereof,  disposed  of  for  building  purposes  aooording  to  the  said 
agreement,  although  a  reasonable  time  for  such  disposal  of  the  same  had  elapsed ;  and  that^ 
tatex  the  death  of  A.,  the  defendants,  as  his  executors,  dispensed  with  the  fturther  services 
of  the  plaintiff  in  respect  of  the  said  contract,  and  wholly  released  and  discharged  him  from 
any  farther  performance  of  the  same,  and  hindered  and  prevented  themselves  from  disposing, 
and  put  it  out  of  their  power  to  dispose  of  the  said  land,  or  any  part  of  it»  for  building  pur- 
IKMes ;  and  that  thereupon  there  became  and  was  due  and  payable  to  the  plaintiff  from  the 
defbhdants,  as  executors,  a  large  sum  for  his  trouble  in  preparing  the  survey,  plans,  &c 

Held,  that  the  declaration  shewed  no  cause  of  action,  inasmu(£  as  the  event  on  the  hap- 
pening of  which  alone  the  plaintiff  was  to  be  entitled  to  remuneration  for  his  services,  viz. 
He  disposal  tf  ihe  land  fbr  biMdiny  purposes,  Iwd  not  happened. 


V. 
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1855.  land  for  building  purposes,  viz.  that  he  should  make  all 
MoFFATT  ^^^  necessary  surveys^  plot  down  all  clumpy  belts^  trees, 
&c.,  and  carefully  lay  out  all  roads,  approaches,  &c. ; 
also  plot  down  the  various  sites  for  villa  residences,  with 
the  contents  marked  on  the  same ;  and  would  also  pre* 
pare  all  requisite  plans,  drawings,  bird*s  eye  views,  &C.,  so 
as  to  shew  the  estate  to  the  greatest  advantage ;  and  the 
plaintiff  undertook  the  whole  of  the  above  on  the  follow- 
ing conditions, — that  he  make  the  said  John  Laurie  no 
charge  whatever  for  the  above  services,  but  it  was  agreed 
between  them,  that,  in  the  event  of  any  of  the  land  being 
disposed  of  for  building  purposes,  the  plaintiff  should  be 
appointed  the  architect  on  the  said  John  Laurie's  be- 
half, to  see  that  the  construction  of  the  works  was  sub- 
stantial, and  the  elevations  architectural,  so  that  the  ge- 
neral spirit  of  the  whole  design  would  be  fully  carried 
out,  and  that  parties  building  on  the  land  should  pay  the 
plaintiff  1^  per  cent,  on  the  outlay,  providing  they  did 
not  employ  the  plaintiff  as  their  architect ;  but  that,  in 
the  event  of  the  said  John  Laurie  or  his  executors  wish- 
ing to  dispense  with  the  plaintiff's  services  at  any  time, 
he  or  they  should  be  at  liberty  to  do  so,  with  the  under- 
standing that  he  or  they  remunerate  the  plaintiff  for  the 
time,  trouble,  and  expenses  he  had  been  put  to  in  mak- 
ing the  said  preparations :  Averment,  that  the  plaintiff 
did  thereupon,  and  in  pursuance  of  the  said  agreement, 
in  a  reasonable  time  then  next  following,  lay  out  the  said 
land  for  building  purposes,  and  make  all  necessary  sur- 
veys in  that  behalf,  and  plot  down  all  clumpy  belts, 
trees,  &c.,  and  carefully  lay  out  aU  roads,  approaches, 
&c.,  and  also  plot  down  the  various  sites  for  villa  resi- 
dences, with  the  contents  marked  on  the  same,  and  did 
prepare  all  requisite  plans,  drawings,  bird's  eye  views, 
&c.,  so  as  to  shew  the  said  estate  to  the  greatest  advantage, 
and  spent,  was  put  to,  and  incurred,  divers  time,  trou- 
ble, and  expenses  in  and  about  the  same :  That  the  said 
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land  was  not^  nor  was  any  part  thereof^  disposed  of  for        1855. 
building  purposes^  according  to  the  said  agreement^  al-      moffatt 
thouffh  a  reasonable  time  for  such  disposal  of  the  same  ^' 

had  elapsed,  and,  after  the  death  of  the  said  John  Lau« 
rie,  the  defendants,  as  executors  as  aforesaid,  did  wish  to 
dispense  with,  and  did  dispense  with,  the  further  ser- 
vices of  the  plaintiff  in  respect  of  the  said  contract,  and 
wholly  released,  discharged,  and  exonerated  him  from 
auy  further  performance  of  the  same  on  the  plaintiff's 
part,  and  hindered  and  prevented  themselves  from  dis- 
posing, and  put  it  out  of  their  power  to  dispose  of  the 
said  land,  or  any  part  of  it,  for  building  purposes  :  and 
thereupon  there  became  and  was  due  and  payable  to  the 
plaintiff  from  the  defendants,  as  executors  as  aforesaid, 
divers  lai^  sums  of  money,  amoimting,  to  wit,  to  6000/., 
for  and  in  respect  of  the  plaintiff's  time,  trouble,  and 
expenses  to  which  he  was  put  in  making  the  said  pre- 
parations as  aforesaid :  and  the  plaintiff  had  done  and 
performed  all  things  necessary  on  his  part  to  entitle  him 
to  payment  of  the  said  6000/.  by  the  defendants  as  exe- 
cutors as  aforesaid ;  yet  the  defendants  had  not  paid  the 
same,  or  any  part  thereof. 

The  declaration  also  contained  counts  for  money  pay- 
able by  John  Laurie  for  work  and  labour,  goods  sold 
and  delivered,  money  paid,  and  money  found  due  upon 
an  account  stated ;  and  also  counts  for  money  payable  by 
tbe  defendants  as  executors  as  aforesaid  for  work  and 
labour  done  for  the  said  John  Laurie,  and  for  money 
found  due  upon  an  account  stated  with  the  defendants 
as  executors. 

The  defendants  pleaded, — first,  to  the  first  count,  that  pieas. 
the  said  John  Laurie  did  not  agree  with  the  plaintiff  as 
in  that  count  alleged, — secondly,  to  the  first  coimt,  that 
they  the  defendants  did  not  dispense  with  the  further 
services  of  the  plaintiff  in  respect  of  the  said  contract, 
nor  did  they  wholly  release,  discharge,  or  exonerate  him, 
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as  alleged^ — ^thirdly^  to  the  first  county  that  they  did  not 
hinder  or  prevent  themselves  from  disposing,  nor  did 
they  put  it  out  of  their  power  to  dispose  of  the  said  lands, 
or  any  part  thereof,  for  bmlding  purposes,  as  alleged, — 
fourthly,  to  the  second,  third,  foujrth,  and  fifth  counts, 
never  indebted,  as  allied, — ^fifthly,  as  to  the  residue 
of  the  declaration,  that  they  were  never  indebted,  as 
alleged. 

The  defendants  also  demurred  generally  to  the  first 
coimt,  the  grounds  of  demurrer  stated  in  the  margin 
being, — *'  that  the  first  count  discloses  no  sufficient  cause 
of  action,  inasmuch  as  it  shews  no  agreement  on  the  part 
of  the  said  John  Laurie  to  pay  for  the  preparation  of  the 
plans,  &;c.,  in  the  event  of  the  said  land  not  being  dis- 
posed of  for  building  purposes,  but,  on  the  contrary,  that 
it  shews  an  agreement  on  the  part  of  the  said  John 
Laurie  to  pay  for  the  preparation  of  the  said  plans,  &&, 
only  in  the  event  of  any  of  the  land  being  disposed  of  for 
building  purposes,  and  it  is  expressly  averred  that  not 
any  of  the  said  land  was  disposed  of  for  building  pur- 
poses :  Also  for  that  it  appears  that  the  event  in  which 
alone  the  plaintiff  was  to  be  paid, — that  is  to  say,  the 
dispensing  with  his  services  as  architect  to  the  said  John 
Laurie  after  the  said  land  had  been  disposed  of  for  bmld- 
ing purposes, — has  not  occurred :  Also  for  that  it  does 
not  appear  that  the  plaintiff  was  ever  appointed  archi- 
tect to  the  said  John  Laurie  at  all :  Also  that  it  appears 
that  the  plaintiff  agreed  to  make  no  charge  for  the  pre- 
paration of  the  plans,  &c.,  if  the  land  was  not  disposed 
of  for  building  purposes  :  Also  that  it  does  not  appear 
that  the  said  John  Laurie  ever  became  liable  to  pay  the 
plaintiff  for  the  preparation,  &;c. :  Also  for  that  the  con- 
tract was  personal  with  the  said  John  Laurie,  and  is  not 
such  as  would  at  law  descend  to  the  executors :  And  also 
that  it  does  not  appear  that  the  defendants  had  as  exe- 
cutors any  power  over  the  said  land,  either  to  dispose  of 
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the  same  for  building  purposes^  or  otlierwise/^     The        1855. 
plaintiff  joined  in  demurrer.  Moffatt 


C  Wood,  in  support  of  the  demurrer.  The  event 
upon  which  the  defendant  was  to  be  called  on  to  pay  for 
the  plans^  viz.  the  land  being  disposed  of  for  building 
purposes^  never  took  place.  [Jervis,  C.  J.  It  does  not 
appear  that  the  executors  took  the  estate.  I  think  we 
must  hear  the  other  side.] 

ftnlasofij  contr^.  In  the  absence  of  any  allegation  as 
to  the  nature  of  the  estate^  the  court  will  intend  nothing. 
Thtirseden  v.  The  Executors  of  Warthen,  2  Bulstr.  158,  is 
precisely  in  point.  In  debt  for  non-performance  of  cove- 
nants, upon  nil  debet  pleaded,  a  verdict  was  given  for  the 
plaintiff;  and,  upon  motion  in  arrest  of  judgment,  the 
facts  appeared  to  be  these : — '^  Warthen,  being  lord  of  the 
manor  of  Dale,  did  covenant  for  himself,  his  heirs,  exe- 
cutors,  administrators,  and  assigns,  within  seven  years, 
upon  request,  to  convey  and  settle  upon  the  plaintiff  a 
copyhold  estate  pro  termino  vitae  suae  secundum  consue- 
tudinem  manerii;  and  this  to  be  done  upon  request 
made  by  the  plaintiff,  the  covenantee,  to  him,  his  heirs, 
executors,  or  assigns :  the  plaintiff  shews  that  Warthen, 
the  covenantor,  died,  and  that  he  requested  the  defen- 
dants,  the  executors  of  Warthen,  to  perform  this  within 
the  time,  which  they  refused  to  do,  unde  actio  accrevit ; 
and  by  the  covenant  this  was  to  be  done  infra  unum 
mensem  post  rationabilem  requisitionem.  It  was 
not  shewed  in  the  declaration  what  estate  Warthen  had 
in  the  manor.  It  was  urged  that  here  the  request  ought 
to  have  been  made  to  the  heir,  and  not  unto  the  execu- 
tor; for,  it  is  not  intended  that  the  covenantor  had  but 
an  estate  for  years  in  the  manor,  but  rather  a  fee-simple, 
for  that  a  general,  and  not  a  particular  estate  is  to  be  in- 
tended to  be  in  him,  which  is  a  fee-simple;  and  so  the 
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1855.        request  here  of  necessity  ought  to  have  been  made  unto 

jloFFATT      ^^^  ^^^  ^^  ^  *^®  *^®  estate,  and  this  was  the  heir, 
^  ^'  not  the  executor  :  for,  the  executor  could  not  do  and  per- 

LA.1JBIJI.  . 

form  this,  and  therefore  the  request  here  made  unto  him 
is  not  good,  and  so  no  breach  of  covenant,  for  that  no 
particular  estate  is  to  be  intended  to  be  in  Warthen,  the 
lord,  and  the  covenantor,  unless  that  the  same  was  spe- 
cially shewed."  Dodderidge,  J.,  said  :  "  He  might  here 
have  an  estate  for  years  in  the  manor;  and  the  request 
was  to  be  made  to  the  executors/'  Croke,  J.,  said :  ''  If 
he  had  nothing  in  the  land,  the  heir  shall  not  be 
charged,  but  his  executors  only/'  Haughton,  J. :  "  He 
might  be  seised  in  fee  of  the  manor,  and  then  the  re- 
quest ought  not  to  be  made  to  his  executors,  but  to  his 
heir :  it  doth  not  here  appear  what  estate  he  had  in  the 
manor ;  and  we  are  not  to  intend  that  he  had  one  estate 
more  than  another ;  but,  for  the  generalness  here,  it  not 
appearing  what  estate  he  had  in  the  manor  (none  being 
shewed),  this  makes  the  matter  here  the  more  doubt- 
ful/' Dodderidge,  J. :  '^  If  a  man  makes  a  feoffment  in 
fee  of  his  manor  of  Dale,  upon  condition,  that,  if  he, 
his  executors  or  assigns,  do  pay  so  much  money,  that 
then  it  shall  be  lawful  for  him  to  enter  again/'  The 
court  all  agreed  ''  that  this  is  a  personal  matter,  and  the 
executor  here  is  to  render  the  money/'  Coke,  C.  J. 
"  The  request  here  made  to  the  executors  is  good,  be- 
cause the  executors  do  represent  the  person  of  the  testator 
as  to  the  performance  of  covenants  by  him  to  be  by  cove- 
nant performed"  The  report  goes  on  to  say, — ^''The 
whole  court  agreed  herein  clearly/'  And  Dodderidge, 
J.,  added  :  ^^  It  being  generally  undertaken,  and  no  estate 
shewed,  it  shall  here  be  intended  that  he  had  only  an 
estate  for  years  in  the  manor;  and,  if  he  had  no  es- 
tate at  all  in  the  same,  his  executors  are  then  bound  to 
procure  this  to  be  done,  according  to  the  covenant  of 
their  testator,  at  their  peril/'     [Jervis,  C.  J.     There, 
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there  was  a  covenant  that  the  executors  should  do  it  1855. 
upon  request.  That  is  the  distinction.  The  executors  Moffatt 
are  bound  by  the  contract  of  their  testator.]  Carter  i^ubie 
V.  Fosseii,  Palmer,  329,  is  an  authoriry  to  shew 
that  assumpsit  will  lie  against  executors  upon  a  eon- 
tract  by  the  testator,  upon  good  consideration.  ^Maule, 
J.,  referred  to  Kingdon  v.  Notile,  1  M.  &  Selw.  355.] 
The  declaration  here  distinctly  alleges  that  the  testator 
agreed,  that,  in  the  event  of  his,  or  his  executors,  wish- 
ing to  dispense  with  the  plaintiff^s  services  at  any  time, 
he  or  they  should  be  at  liberty  to  do  so,  with  the  under- 
standing that  he  or  they  should  remunerate  the  plaintiff 
for  the  time,  trouble,  and  expenses  he  had  been  put  to 
in  making  the  said  preparations.  And  it  contains  an 
averment  that  the  defendants,  as  executors,  did  dispense 
with  the  further  services  of  the  plaintiff  in  respect  of  the 
said  contract,  and  discharged  him  from  the  farther  per- 
formance of  the  same,  and  hindered  and  prevented 
themselves  from  disposing,  and  put  it  out  of  their  power 
to  dispose  of  the  said  land,  or  any  part  of  it,  for  building 
purposes.  It  may  be  that  the  defendants  have  sold  the 
property,  and  obtained  an  advanced  price  for  it  by  reason 
of  the  plaintiff's  services  in  plotting  and  laying  it  out. 
[JerviSy  C.  J.  The  agreement  is  in  substance  this : — 
"  If  you  will  exercise  your  professional  skill  in  plotting 
and  laying  out  the  land,  in  the  event  of  any  part  of  it 
being  disposed  of  for  building  purposes,  you  shall  be 
employed  as  architect  to  superintend  the  buildings. 
But,  should  I  wish  to  dispense  with  your  services, — that 
is,  as  architect,  when  the  land  is  disposed  of  for  building 
purposes, — I  shall  be  at  liberty  to  do  so,  on  paying  you 
a  reasonable  remimeration  for  the  work  already  done.'' 
The  plaintiff's  services  could  not  be  dispensed  with,  before 
the  time  arrived  at  which  they  could  be  required.  This 
seems  to  have  been  the  same  sort  of  speculative  agree- 
ment we  had  to  put  a  construction  on  in  the  case  of 


590  IN   THE   COMMON   PLEAS^ 

1855.        Moffatt  v.  Dickson^  ante,  VoL  XIII,  p.  543.]     Tha«, 
j^QPP^^      tlic  approval  of  the  commissioners  in  Innacy,  and  of 
^'  certain  other  persons, 'was  made  a  condition  precedent 

to  the  acceptance  by  the  defendants  of  the  plaintiff's 
plans  and  specifications.     Here,  however,  he  has  care- 
fully stipulated  for  payment  at  all  events.  .  [Maule,  J. 
The  plaintiff  is  to  be  paid  in  a  given  way,  when  the  land 
is  disposed  of  for  building  purposes.     But  there  is  no 
covenant  that  it  shaU  be  disposed  of  for  building  pur* 
poses,  and  none  other.     Jervis,  C.  J.   Upon  the  whole 
declaration,  I  think  we  can  see  that  the  land  has  not 
been  let  for  building  purposes,  and  cannot  be  so,  because 
the  executors  have  sold  it.]     It  may  be  that  they  have 
sold  it  for  building  purposes.     [Williams ,  J.   If  you  can 
make  out  that  upon  this  record,  you  will  recover.    CresS' 
well,  J.  If  the  land  has  not  been  disposed  of  for  building 
purposes,  the  provision  for  payment  has  not  yet  arisen.] 
The  agreement  provides  for  three  events.     [Jerm$,  C.  J. 
No  :  it  provides  for  one  events  with  three  modes  of  pay- 
ment.]    It  is  difficult  to  suggest  what  words  could  have 
been  stronger,  to  provide  against  a  dismissal.     [Jervis, 
C.  J.  According  to  your  construction  of  the  contract, 
the  testator  precluded  himself  from  selling  the  land  for 
any  other  than  building  purposes.]     The  declaration,  it 
is  submitted,  discloses  a  sufficient  cause  of  action  with- 
out that  clause.     [Maule,  J.  You  cannot  strike  out  that 
dause,  and  say  that  the  action  can  be  maintained  with- 
out it.     Is  the  plaintiff  to  be  paid  for  being  dismissed, 
or  for  the  services  he  has  rendered  ?     Cresswell,  J.  If 
you  strike  out  that  which  you  propose  to  strike  out,  all 
that  remains,  is,  that  the  plaintiff  agreed  not  to  be  paid 
at  all.]     Moon  v.  ne  Guardians  of  the  Witney  Union, 
5  Scott,  1,  3  N.  C.  814,  is  very  like  the  present  case. 
There,  Kemptbome,  an  architect,  retained  by  the  defen- 
dants to  prepare  plans  and  a  specification  for  the  erection 
of  a  workhouse  for  a  union  of  which  the  defendants  were 
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guardians^  employed  the  plaintiff^  a  surveyor^  to  make  oat        1855. 
the  bill  of  quantities.    An  advertisement  for  tenders  was      mofpatt 
prepared^  referring  the  builders  desirous  of  tendering  to  •'• 

the  office  of  the  defendants^  clerk  for  a  view  of  the  plans 
and  specification.  The  instructions  given  to  the  defen- 
dants' clerk  to  shew  to  the  builders^  contained  an  in- 
timation  that  the  quantities  were  being  taken  out^  and 
that  the  expense  of  taking  them  out  was  to  be  defrayed  by 
the  successful  competitor.  It  was  proved  to  be  the  cus* 
tom  for  the  architect  to  employ  a  surveyor  to  make  out  the 
bill  of  quantities^  and  for  the  successful  competitor  to  pay 
his  charge.  A  misunderstanding  having  arisen  between 
the  defendants  and  Kempthome,  another  architect  was 
employed;  and,  when  Kempthome  sent  in  his  bill, 
claiming  113/.  for  the  plans  and  specifications,  and  65/. 
as  *'  the  surveyor's  charge  for  making  out  the  quanti- 
ties/' the  defendants  paid  him  80/.,  which  he  received 
in  satisfaction  of  his  demand,  nothing  being  said  about 
the  surveyor's  charge.  It  was  held,  that,  under  the 
custom  proved,  the  architect,  Kempthome,  must  be  con- 
sidered the  defendants'  agent  in  the  employment  of  the 
surveyor,  and  consequently  that  the  latter  was  entitled 
to  sue  the  defendants  for  the  value  of  his  services, — the 
want  of  a  successful  competitor  being  occasioned  by 
their  act.  [Maule,  J.  That  case  will  not  very  mate- 
rially aid  us  in  the  construction  of  the  agreement  in  this 
case.  Williams,  J.  The  only  possible  ground  upon 
which  it  could  be  contended  that  the  defendants  are 
liable  here,  is,  that  there  is  a  sort  of  implied  under- 
taking that  the  testator  and  his  executors  will  not  do 
any  act  to  put  it  out  of  their  power  to  let  the  plaintiff 
have  the  benefit  of  the  contract.]  It  is  submitted  that 
there  is  such  an  implied  undertaking  apparent  on  the 
face  of  the  declaration. 

Jbrvis,  C.  J.    I  entertain  no  doubt  whatever  in  this 
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1855.        case.     The  defendants  ore  entitled  to  judgment.     The 
MoPFATT       ^^^^  ^^  Moon  V.  The  Oovemors  of  the  Witney  UnUm 
*•  has  no  application  at  all  to  the  present  question.     The 

circumstances  of  that  case  were  these : — ^The  guard- 
ians of  the  Witney  Union  were  desirous  of  erecting 
a  workhouse^  and  employed  Kempthome  as  their  ardii- 
tect  to  prepare  the  plans  and  specification.  Kemp- 
thome^ as  their  agent,  employed  Moon,  a  surveyor, 
to  take  out  the  quantities, — a  course  which  was  not 
only  proved  at  the  trial  to  have  been  usual,  but  also 
to  have  been  recognised  and  sanctioned  by  the  defen- 
dants; for,  when  they  advertised  for  tenders,  they 
stated  that  the  quantities  were  being  taken  out,  and  that 
the  expense  of  so  doing  would  have  to  be  defirayed  by 
the  successful  competitor.  Some  misunderstanding 
arising  between  the  defendants  and  Kempthome,  they 
declined  to  go  on  with  the  contract;  therefore  there  was 
no  successful  competitor,  and  the  defendants  remained 
liable  to  the  surveyor.  Here,  the  contract  provides  that 
the  plaintiff  shall  make  no  charge  whatever  for  survey- 
ing and  plotting  the  land ;  but,  that,  in  the  event  of  any 
of  the  land  being  disposed  of  for  building  purposes,  the 
plaintiff  should  be  appointed  the  architect  on  Laurie's 
behalf,  and  that  parties  building  on  the  land  should  pay 
the  plaintiff  1 J  per  cent,  on  the  outlay,  provided  they 
did  not  employ  him  as  their  architect :  and  then  the 
agreement  goes  on  to  provide,  that,  in  the  event  of  Laurie 
or  his  executors  wishing  to  dispense  with  the  plaintiff's 
services  at  any  time,  he  or  they  should  be  at  liberty  to 
do  ^,  paying  him  for  the  trouble  and  expense  he  had 
been  put  to  in  making  the  preparations.  So  far  the 
agreement  seems  to  be  perfectly  plain.  If  Laurie  pre- 
vents the  plaintiff  from  earning  his  remuneration  in  the 
shape  of  commission  as  architect,  he  is  to  pay  him  for 
his  labour  in  surveying  and  plotting,  &c.  A  momen- 
tary apparent  difficulty  was  presented  by  my  Brother 
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Williams's  suggestion  that  possibly  there  might  be  an        1855. 
implied  undertaking  on  the  part  of  Laurie  that  he      moffatt 

would  do  no  act  to  put  it  out  of  his  or  his  executors'  v. 

Laujcik. 
power  so  to  deal  with  the  property  as  to  preyent  the 

plaintiff  from  obtaining  the  anticipated  commission. 
But  there  is  nothing  on  the  face  of  the  agreement  to 
raise  any  such  implied  undertaking.  For  anything  that 
appears^  the  plaintiff  may  have  gone  to  Laurie^  and  sug- 
gested to  him  that  he  could  so  attractiyely  plot  out  the 
land  that  it  would  readily  let  for  building  purposes^  and 
that  he  was  so  sanguine  as  to  the  success  of  the  scheme^ 
that  he  was  content  to  rest  his  chance  of  remuneration 
upon  it.  There  is  nothing  on  the  face  of  the  contract  to 
restrain  Laurie  firom  disposing  of  the  land  for  any  other 
than  building  purposes.  As^  therefore^  the  land  was  not 
let  for  building  purposes,  and  there  were  no  services  of 
the  plaintiff's  which  could  be  dispensed  with,  the  event 
has  not  arisen  upon  which  he  was  to  be  entitled  to  claim 
a  remuneration  for  his  trouble  and  expense  in  plotting 
the  land.  I  therefore  think  the  defendant  is  entitled  to 
the  judgment  of  the  court  upon  this  demurrer. 

Maule,  J.  I  am  of  the  same  opinion.  The  contract 
here  is  not  very  unlike  that  in  Moffait  v.  Dickson,  where 
we  held,  after  much  argument,  that  the  plaintiff  had  * 
thought  fit  to  stipulate,  that,  in  certain  events,  he  was  to 
receive  no  remuneration  at  all  for  his  labour.  Gene- 
rally speaking,  people  who  do  work  for  others  expect  to 
be  paid  for  it ;  as  in  the  case  cited,  of  a  surveyor  who  is 
employed  in  taking  out  what  are  called  quantities.  But, 
where  the  work  to  be  done  is  of  the  peculiar  character 
of  the  work  in  the  present  case,  which  may  entail  great 
expense  upon  the  owner  of  the  land, — an  expense  he 
would  hesitate  to  incur  upon  a  speculation  of  the  pro- 
bable result  of  which  he  might  not  be  very  sanguine, — 
it  may  well  be  that  an  architect  of  experience  like  the 


Lattbix. 
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18S5.  plaintiff^  feeling  certaia  that  he  can  lay  out  the  groiuid 
^Q„^„  in  a  manner  so  attractive  as  to  render  the  snooess  of  the 
9^__  venture  matter  of  little  or  no  doubt,  may  be  content  to 
agree  that  his  remuneration  for  the  trouble  he  bestows 
upon  it  shall  be  limited  to  the  per-centageon  the  outlay 
when  his  plans  shall  be  carried  into  effect  by  the  erection 
of  houses  npon  the  land.  In  one  event,  and  in  one 
event  only,  viz.  of  Laurie  or  his  executors  wishing  to 
dispense  with  the  plaintiff's  services,  that  is,  as  acchitec^ 
the  agreement  provides  that  they  shall  be  at  liberty  to 
do  so  only  upon  the  understiftiding  that  he  shall  in  that 
case  be  remunerated  for  the  time,  trouble,  and  expense^ 
incurred  by  him  in  preparing  the  plans.  There  is  no 
provision  that  he  shall  be  paid  for  the  plans  at  all  events : 
and  no  event  has  occurred  in  which  the  agreement  gives 
him  any  title  to  claim  remuneration.  It  is  urged  that 
the  defendants,  Laurie's  executors,  are  responsible  be- 
cause they  have  by  parting  with  the  land  put  it  out  of 
their  power  to  dispose  of  it  for  building  purposes.  That, 
however,  is  an  event  which  the  agreement  has  provided 
for,  and  in  which  the  plaintiff  is  to  receive  nothing. 
The  exceptional  case  of  the  plaintiff  being  entitled  to  re- 
muneration for  his  kbour  in  preparing  the  phms,  if  his 
services  are  dispensed  with,  applies  only  to  the  event  ci 
a  right  having  accrued  to  him  to  be  paid  for  his  ser- 
vices, viz.  if  the  land  is  let  for  building  purposes.  That 
case  has  not  arisen.  I  further  think,  that,  as  the  decla- 
ration does  not  allege  that  the  defendants  wrongfully 
dismissed  or  dispensed  with  the  services  of  the  plaintiff, 
or  by  any  wrongful  act  on  their  part  made  it  impossible 
to  prosecute  the  building  scheme,  and  thereby  deiunved 
the  plaintiff  of  the  profits  he  ought  to  have  acquired,  it 
is  bad ;  though  I  do  not  think  it  would  have  very  much 
bettered  the  plaintiff's  position  if  it  had  contained  such 
an  allegation.  For  these  reasons,  I  concur  in  thinking 
that  the  defendants  are  entitled  to  judgment. 
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Crbsswell,  J.  I  am  entirely  of  the  same  opinion.  1855. 
The  earlier  part  of  the  declaration  merely  alleges  that  mowait 
Laurie  being  possessed  of  certain  land,  and  the  plaintiff  _  •• 
being  an  architect  and  surveyor,  it  was  agreed  between 
them  that  the  plaintiff  should  lay  out  the  said  land  for 
building  purposes,  making  the  necessary  survejrs  and 
plans,  and  that  the  plaintiff  undertook  the  whole  of  the 
above  on  certain  conditions,  one  of  which  was,  that  he 
should  make  no  charge  whatever  for  the  above  service.  I 
find  there  no  stipulation  that  Laurie  shall  offer  or  continue 
for  any  specified  time  to  offer  the  land  for  building  pur- 
poses. The  declaration  then  goes  on  to  allege,  that,  in 
certain  events,  the  plaintiff  shall  be  paid  for  his  services  in 
a  particular  way.  That  event  must  arise  before  any  right 
to  receive  payment  can  accrue  at  all.  In  the  event  of 
any  of  the  land  being  disposed  of  for  building  purposes, 
the  plaintiff  is  to  be  appointed  the  architect  on  Laurie^s 
behalf;  and  the  parties  building  on  the  land  are  to  pay 
him  1 J  per  cent,  on  the  outlay  if  they  do  not  employ  him 
as  their  architect :  but,  in  the  event  of  Laurie,  or  his 
executors,  at  any  time  wishing  to  dispense  with  the 
plaintiff^s  services,  they  are  to  be  at  liberty  to  do  so,  but 
in  that  case  they  are  to  pay  him  for  his  time  and  trouble 
in  preparing  the  plans,  &c.  Neither  of  these  events  has 
happened.  The  land  has  not  been  disposed  of  for  build-  • 
ing  purposes,  so  as  to  render  the  services  of  an  architect 
necessary.  I  therefore  think  the  plaintiff  has  not  made 
out  any  cause  of  action. 

WiLLtAMs,  J.  I  am  of  the  same  opinion.  It  is  clear 
firom  the  terms  of  the  contract  as  set  out  in  the  declara- 
tion, that  the  plaintiff  stipulated  to  do  the  work  for  which 
he  seeks  to  be  compensated  in  this  action,  gratis,  unless 
an  event  should  happen  which  has  not  happened,  viz. 
that  the  land  should  be  let  for  building  purposes.  I 
entertained  some  doubt  during  the  course  of  the  argu- 


596  IN   THE   COMMON   FLVAS, 

1855.        ment^  whether  a  contract  might  not  be  implied  on  the 

I£qpp^„      part  of  Laurie  and  his  executors  that  they  would  do  no 

^'  act  to  prevent  the  occurrence  of  the  event  on  which  the 

Laubii. 

plaintiff^s  remuneration  was  made  to  depend.     That 

might  have  given  rise  to  a  point  of  considerable  difS- 
culty  :  it  might  have  been  the  duty  of  the  defendants  as 
executors  to  sell  the  land  for  the  purpose  of  satisfying 
debts  of  a  higher  degree :  and  it  would  be  difScolt  to  say 
that  they  would  be  liable  in  damages  for  dealing  with 
the  estate  of  their  testator  in  a  manner  in  which  they 
were  by  law  bound  to  deal  with  it.  But  there  is  another 
difficulty  in  the  plaintiff^s  way :  the  dedaration  is  not 
framed  so  as  to  entitle  the  plaintiff  to  claim  damages 
from  the  defendants  for  preventing  him  from  acquiring 
the  profit  he  is  entitled  to  under  the  contract ;  but  the 
plaintiff  seeks  to  recover  damages  for  improperly  dis- 
pensing with  his  services.  But^  upon  consideration,  I 
think  none  of  these  points  arise.  The  plaintiff  agreed 
to  prepare  the  plans  gratis,  and  not  to  look  to  Laurie  or 
his  executors  for  any  remuneration  unless  certain  event, 
should  happen  which  have  not  happened.  If  Laurie,  or 
his  executors,  thought  fit  to  change  their  minds  as  to 
the  disposal  of  the  property,  I  see  nothing  in  the  contract 
set  out  in  the  declaration  to  prevent  them  from  so  doing, 
•  or  to  give  the  plaintiff  any  right  to  damages  in  the  event 
of  their  doing  so. 

Judgment  for  the  defendant 
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1855. 


T 


Canham  V,  Barry. 

Jan,  29. 

HE  first  count  of  the  declaration  stated^  that^  on  the  Where  a  plain- 

13th  of  June,  1854,  a  certain  agreement  or  instrument  in  ^d^claresupon 

writing  was  made  and  signed  by  and  between  the  plain-  *»  writing,  the 

tiff  and  the  defendant  under  and  with  their  respective  not  in  pleading 

signatures  of  "  George  Canham,^'  and  "  Robert  Thomas  "^l^^"^ 

Barry,''  in  the  words  and  figures  following,  that  is  to  during  a  quali- 

,,T  1  /.  T»    1         mi  -r.  11    fication  of  the 

say, — "  1  agree  to  purchase  of  Robert  Thomas  Barry  all  contract  de- 
his  unexpired  term  and  leasehold  interest  in  the  farm  gh"  win«°that 
now  in  his  occupation,  at  West  Thurroch,  in  the  county  '^^^^  made 

,  ,  subject  to  con- 

of  Essex,  together  with  all  the  growing  crops  now  there-  ditionswhichdo 
on,  and  also  all  the  horses  and  implements  of  husbandry  the  faw^^t^"* 
set  out  in  the  schedule  hereunder  written,  at  and  for  the      '^°  *  "'^^ 

upon  an  agree- 

price  and  sum  of  3600/.,  and  I  have  this  day  paid  the  sum  ment  whereby 
of  1000/.  in  part  payment  thereof,  and  to  pay  the  ba-  ag^npon* 
lance  thereof  in  manner  following,  that  is  to  say,  first  by  certain  termg  to 

^'  J^  J    aelltothephun- 

a  bill  of  acceptance  to  become  due  on  the  11th  of  No-  tiff  "all  his  un- 
vember  now  next  for  the  sum  of  1000/.,  to  be  the  joint  ^a  leasehold 
and  several  acceptance  of  me  the  undersigned  George  f^^^"^-*i,. 
Canham,  and  of  James  M'Gibbon  Main,  and  by  one  occupation," 
other  subsequently  due  acceptance  for  the  sum  of  1600/.,  poesession,— 
to  become  due  on  the  15th  of  May  now  next,  and  to  be  p^ll^^thShe 
also  the  joint  and  several  acceptance  of  me  the  under-  ^eld  the  farm 

under  a  lease 
containing  a 
covenant  not  to  assign  without  the  consent  in  writing  of  the  lessors ;  that,  being  desirous 
to  part  with  the  fiirm,  he  applied  to  the  agent  of  the  lessors  for  their  consent  to  his  doing 
so,  and  had  obtdned  an  assurance,  that,  if  he  found  an  eligible  tenant,  who  could  give 
satisfactory  references,  the  consent  would  not  be  withheld ;  that  the  agreement  was  made 
for  the  purpose  of  one  Main  becoming  the  occupier  of  the  farm ;  and  that  the  defendant 
was  induced  by  the  plaintiff  to  enter  into  the  agreement,  and  did  so,  upon  the  faith  and 
assurance,  as  the  pliuntiff  knew,  and  the  plaintiff,  in  order  to  induce  the  defendant  to  enter 
into  the  agreement,  represented,  and  induced  the  defendant  to  believe,  that  Main  was  a 
person  of  respectability,  and  eligible  as  tenant  of  the  fkrm,  and  could  give  references  that 
would  be  satisfactory  to  the  landlords ;  whereas,  in  truth,  he  was  not  a  person  of  respect- 
ability, and  could  not  and  did  not  give  such  references : — Held,  a  good  plea,  inasmuch  as  it 
shewed  that  the  defendant  was  induced  to  enter  into  the  contract  by  a  false  representation 
of  the  plaintiff  as  to  a  fact  within  his  knowledge,  and  which  was  material  to  the  subject- 
matter  of  the  contract. 
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ld55.  signed  George  Canham  and  of  James  M^Gibbon  Main : 
Cakham  possession  of  the  said  farm  and  growing  crops  to  be  given 
^-  to  me  immediately  on  the  delivery  of  such  bills  of  ac- 

ceptance  to  the  said  Robert  Thomas  Barry :  he  under- 
taking to  pay  all  the  rent  and  outgoings  up  to  Michael- 
mas Day  next ;  but  that  the  said  Robert  Thomas  Barry 
shall  not  be  called  upon  to  furnish  any  further  or  other 
title  than  the  lease  he  now  holds  firom  the  late  John 
Freman  of  the  said  farm.  Dated  the  13th  of  June, 
1854.  George  Canham/'  "  We,  the  undersigned,  con- 
sent, to  the  extent  of  our  interest  concerned  therein,  to 
the  agreement  within  written.  James  M.  Main.  Ro- 
bert Thomas  Barry :"  That,  the  said  agreement  or  in- 
strument having  been  so  made  and  signed  as  aforesaid, 
the  plaintiff,  in  pursuance  thereof,  paid  to  the  defendant 
the  said  sum  of  1000/.  therein  first  specified,  and  paid 
the  balance  of  the  said  sum  of  3600/.  in  the  manner 
agreed  upon,  and  delivered  to  the  defendant  two  nego- 
tiable instruments  in  writing  whereby  respectively  the 
plaintiff  and  the  said  James  M'Gibbon  Main  became 
jointly  and  severally  liable  to  pay  to  the  defendant  or 
his  order  the  sum  of  1000/.  in  the  said  agreement  or 
instrument  secondly  specified,  on,  to  wit,  the  11th  of 
November,  1854,  and  the  sum  of  1600/.  on,  to  wit,  the 
15th  of  May,  1855,  which  negotiable  instruments  the 
defendant  accepted  and  took  for  and  on  account  of  the 
said  balance  of  the  said  sum  of  3600/. ;  and  the  plaintiff 
was  thereupon  and  then,  and  has  since  been,  ready  and 
willing  to  accept  and  enter  into  possession  of  the  said 
farm  and  growing  crops,  of  which  the  defendant  had  no- 
tice, and  was  requested  to  perform  the  agreement  on  his 
part ;  and  the  plaintiff  had  done  aU  things  neceesaiy,  and 
everything  had  occurred,  to  entitle  him  to  have  posses- 
sion of  the  said  farm  and  growing  crops,  &c,  and  did 
not  call  for  any  further  or  other  title  than  was  agreed 
upon ;  yet  the  defendant  did  not  nor  would  give  posses- 
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sion  of  the  said  farm  and  growing  crops^  or  either  of  1855. 
them^  in  pursuance  of  the  said  agreement^  but  therein  cahham 
failed  and  made  default ;  and  although  the  plaintiff  was  ^^ 
ready  and  willing  to  accept  the  said  horses  and  imple- 
mentsof  husbandi7(a)  (ofwhich  thedefendant  had  notice)^ 
and  a  reasonable  time  for  the  delivery  of  the  same  to  the 
plaintiff  elapsed  before  this  suit ;  yet  the  defendant  did 
not  nor  would  deliver  the  same^  or  any  part  thereof^  to 
the  plaintiff^  but  therein  made  default :  And  that^  by 
reason  of  the  premises^  the  plaintiff  had  been  wholly  de- 
prived of  the  said  sum  of  1000/.  so  paid  to  the  defendant 
as  aforesaid,  and  of  the  interest  he  other?rise  might  and 
would  have  made  of  and  by  the  same,  and  lost  and  was 
deprived  of  great  gains  and  profits  which  would  have 
accrued  to  him  if  the  defendant  had  performed  the 
agreement  on  his  part,  and  was  put  to  and  incurred 
liability  to  pay  heavy  expenses  in  and  about  the 
endeavouring  to  procure  the  performance  of  the  said 
agreement  by  the  defendant,  and  certain  moneys,  to 
wit,  50/.,  which  the  plaintiff  paid  and  became  liable  to 
pay  to  a  certain  person  whom  he  engaged  to  become 
and  act  as  his  superintendent  in  and  over  the  said  farm, 
became  wholly  lost  and  wasted  to  the  plaintiff,  and  cer- 
tain other  moneys,  to  wit,  200/.,  which  the  plaintiff  laid 
out  and  expended  in  and  upon  the  purchase  of  furniture 
suitable  for  a  certain  dwelling-house  in  and  upon  and 
parcel  of  the  said  farm,  and  of  which  possession  should 
and  was  to  have  been  given  together  with  the  said  farm, 
became  wholly  lost  to  the  plaintiff. 

Sixth  plea,  to  the  first  count, — that  the  indenture  Sixth  plea. 
therein  mentioned  was  an  indenture  of  lease  for  a  term 
of  years  of  which,  at  the  time  of  the  making  of  the 
agreement  set  forth  in  that  count,  divers,  to  wit,  four 
years  were  unexpired;    and  that  the  defendant  did  in 

(a)  Mentioned  in  a  schedule  annexed  to  the  agreement. 
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1855. 


Canham 

V, 

Basbt. 


such  lease  covenant  with  John  Freman  therein  named 
(the  lessor  of  the  said  lease)  that  he  the  defendant  would 
not  daring  the  term  thereby  granted,  give,  grant,  denuae, 
a»ign72n»fer,  underlet,  of^  ;S»  L^ny  m^ 
howsoever  the  said  indenture  of  lease,  or  the  said  mes- 
suages, tenements,  lands,  and  premises  thereby  demised, 
or  any  part  or  parts  thereof,  except  only  the  messuage  or 
tenement  called  the  Stone  House,  and  certain  cottages 
therein  respectively  mentioned,  and  being  part  of  the 
demised  premises,  or  his  estate,  term,  or  interest  therein, 
or  in  any  part  of  the  same,  to  any  person  or  persons 
whomsoever,  for  all  or  any  part  of  the  said  term,  without 
the  special  licence  and  consent  in  writing  of  the  said 
John  Freman,  his  heirs  or  assigns,  for  that  purpose  first 
had  and  obtained :  and  by  the  said  lease,  it  was  provided, 
that,  if  the  defendant  should  at  any  time  daring  the 
term  give,  grant,  demise,  assign,  transfer,  or  otherwise 
part  with  the  said  indentare  of  lease,  or  the  premises 
thereby  demised,  or  any  part  or  parts  thereof,  except  as 
aforesaid,  or  his  estate,  term,  or  interest  therein,  or  in 
any  part  of  the  same,  to  any  person  or  persons  whom- 
soever, for  all  or  any  part  of  the  said  term,  without  the 
licence  and  consent  in  writing  of  the  said  John  Freman, 
his  heirs  or  assigns,  first  had  and  obtained,  it  should  and 
might  be  lawful  to  and  for  the  said  John  Freman,  lus 
heirs  or  assigns,  into  and  upon  the  said  messaages  or 
tenements,  lands  and  premises,  or  any  part  thereof  in 
the  name  of  the  whole,  wholly  to  re-enter,  and  the  same 
to  have  again,  possess,  and  enjoy,  as  in  his  and  their 
former  estate  and  right,  and  the  defendant  and  all  other 
the  occupiers  of  the  said  demised  premises  thereout  and 
from  thence  utterly  to  expel,  put  out,  and  amove  :  That, 
before  and  at  the  time  of  the  making  of  the  said  agree- 
ment, he  the  defendant  was  desirous  of  parting  with  the 
possession  of  the  said  demised  premises,  and  that  he  had, 
before  the  making  of  such  agreement,  accordingly  ap- 


9, 

Babbt. 
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plied  to  the  agent  of  the  landlords  of  the  said  demised  1855. 
premises  under  the  said  lease,  to  wit,  one  Henry  De  Cahham 
Grey  Warter,  for  permission  to  part  with  such  posses- 
sion :  That,  before  the  making  of  the  said  agreement, 
the  said  Henry  De  Grey  Warter  had,  in  answer  to  such 
application,  stated  in  writing  to  the  defendant,  that,  if 
he  the  defendant  could  find  a  successor  eligible  as 
tenant  of  the  said  demised  premises  in  the  opinion  of 
the  landlords  thereof,  after  they  had  had  an  opportunity 
of  inquiring,  and  a  reference  to  sureties  or  bankers,  as 
might  be  considered  necessary,  there  would  be  no 
obstacle  to  their  complying  with  the  defendant's  wishes, 
— whereof  the  plaintiff,  before  the  making  of  the  said 
agreement,  had  notice :  That  the  said  agreement  was 
made  with  a  view  and  for  the  purpose  of  the  said  James 
M 'Gibbon  Main  becoming  the  occupier  and  taking  pos- 
session of  the  farm  therein  mentioned,  and  of  his  taking 
to  the  said  crops,  horses,  and  implements,  and  therewith 
carrying  on-  and  cultivating  the  said  farm  for  and  during 
the  residue  of  the  said  term ;  and  that  he  the  defendant 
was  induced  by  the  plaintiff  and  the  said  James  M'Gibbon 
Main  to  enter  into  the  said  agreement,  and  did  so,  upon 
the  full  faith,  assurance,  and  belief,  as  the  plaintiff  knew, 
and  the  plaintiff,  in  order  to  induce  the  defendant  to 
enter  into  the  said  agreement,  represented  to,  and  caused, 
procured,  and  induced  the  defendant  to  believe,  and  the 
defendant  then  did  believe,  as  the  plaintiff  also  well 
knew,  that  the  said  James  M'Gibbon  Main  was  a  person 
of  respectability,  and  eligible  as  tenant  and  occupier  of 
the  said  fistrm,  and  could  give  references  as  to  his  cha- 
racter that  would  be  satisfactory  to  the  landlords  of  the 
said  farm ;  whereas  in  truth  and  in  bet  he  was  not  a 
person  of  respectability,  and  was  not  eligible  as  a  tenant 
and  occupier  as  aforesaid,  and  could  not  and  did  not 
give  references  as  to  his  character  satisfactory  to  the 
said  landlords  of  the  said  farm,  as  the  plaintiff  before 
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and  at  the  time  of  the  making  of  the  sidd  agreement 
well  knew^  though  the  defendant  was  then  ignorant 
thereof^  as  the  plaintiff  also  then  well  knew :  That  the 
plaintiff  did  not  at  any  time  disclose  snch  circumstances 
as  aforesaid  relating  to  the  said  James  M'Gibbon  Main^ 
but  wholly  concealed  them  from  the  defendant ;  And 
that  the  defendant  afterwards  disooyered  such  circum- 
stances, and  thereupon^  and  thence  hitherto,  he  the 
defendant  hath  [been]  and  still  is  ready  and  willing  to 
return  to  the  plaintiff  the  said  sum  of  1000/.  so  paid  by 
the  plaintiff  as  aforesaid,  and  the  said  promissory  notes, 
whereof  the  plaintiff  then,  and  before  suit,  had  notice; 
whereby  the  said  agreement  was  and  is  void. 
'  The  plaintiff  demurred  to  the  sixth  plea,  the  ground 
of  demurrer  stated  in  the  mai^in  being, — ''  that  the  plea 
does  not  8uj£ciently  excuse  or  justify  the  breach  of 
agreement  to  which  it  is  pleaded,  and  which  it  admits, 
or  shew  that  the  agreement  was  obtained  by  fraud,  or  by 
any  false  representation  that  is  or  was  material  so  £Eur  as 
relates  to  the  cause  of  action  in  the  first  count  relied  on.'' 
The  defendant  also  pleaded,  seventhly,  to  the  same 
count;  that  the  said  lease  contained  such  covenant  and 
proviso  as  in  the  last  preceding  plea  mentioned;  and 
that,  before  the  making  of  the  said  agreement,  he  the 
defendant  was  desirous  of  parting  with  the  possession  of 
the  said  demised  premises;  and  that  he. had  applied  to 
the  agent  of  the  landlords^  who  had,  in  answer  to  such 
application,  made  such  statement  in  writing ;  and  that 
the  plaintiff  had  notice  in  all  respects,  as  in  the  said  last 
preceding  plea  was  mentioned ;  and  that  the  said  agree- 
ment in  the  first  count  mentioned  was  made  with  a  view 
and  for  the  purpose  of  the  said  James  M'Gibbon  Main's 
becoming  the  occupier  and  taking  possession  of  the  farm 
therein  mentioned:  That  the  said  James  M 'Gibbon 
Main  was  a  party  to  the  said  agreement ;  and  that  such 
agreement  was  made  and  entered  into  on  the  canditum, 
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and  subject  to  the  terms,  thai  the  said  James  M'Gibbon       1856. 
Main  should  give  to  the  landlords  of  the  said  demised      cakham 
premises y  or  their  agent  in  that  behalf,  satisfactory  refer ^  ^' 

ences  as  to  his  character,  so  as  to  give  a  reasonable 
opportunity  to  them  of  inquiring  as  to  the  said  James 
M'Gibbon  lifain's  being  eligible  as  a  successor  to  the 
defendant  in  the  occupation  of  the  demised  premises^ 
and  that  the  said  James  M'Gibbon  Main  would  thereby^ 
or  by  means  thereof^  satisfy  the  landlords^  or  their  dgent, 
that  the  said  James  M'Gibbon  Main  would  be  eligible 
as  aforesaid :  That  the  said  landlords  would  not^  as  he 
the  plaintiff  and  the  said  James  M'Oibbon  Main  at  the 
time  of  the  making  of  the  said  agreement  well  knew, 
permit  the  defendant  to  transfer  or  in  any  way  to  part 
with  the  said  term  or  interest  in  the  said  farm,  unless 
they  proved  to  be  so  eligible  as  aforesaid ;  and  that  the 
plaintiff  and  the  said  James  M'Oibbon  Main  accordingly 
gave  certain  references  to  the  said  Henry  De  Grey 
Warter,  as  such  agent,  for  the  purpose  in  that  behalf 
as  aforesaid,  and  none  other :  That  the  said  references 
were  not  satisfactory  to  the  said  landlords  or  their  agent 
ias  to  the  character  of  the  said  James  M'Gibbon  Main, 
and  did  not  afford  a  reasonable  opportunity  to  the  said 
landlords  or  their  agent  of  inquiring  as  aforesaid ;  and 
that  the  said  James  M'Gibbon  Main  did  not  thereby,  or 
by  means  thereof,  satisfy  the  said  landlords  or  their 
agent  that  the  said  James  M'Gibbon  Main  would  be 
eligible  as  aforesaid :  And  that,  by  reason  of  the  premises 
in  this  plea  aforesaid,  the  said  landlords  would  not  grant 
any  such  consent  or  licence  as  aforesaid,  and  would  not 
suffer  the  defendant  to  part  wijbh  possession  of  the  said 
demised  premises,  or  any  part  thereof;  and  that  there- 
upon, and  thence  hitherto,  he  the  defendant  hath  been 
and  still  is  ready  and  willing  to  return  to  the  plaintiff 
the  said  sum  of  1000/.  so  paid  by  the  plaintiff  as  afore- 
said, and  the  said  promissory  notes, — whereof  the  plain- 
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tiff  then  and  before  the  suit  had  notice;  whereby  the 
said  agreement  was  and  is  void. 

To  this  plea  also  the  plaintiff  demurred,  the  ground  of 
demurrer  stated  in  the  mai^in  being, — ''that  the  plea 
does  not  sufficiently  excuse  or  justify  the  breach  of  agree- 
ment in  the  first  count  declared  upon,  which  is  admitted 
by  the  plea ;  that  it  does  not  shew  that  the  agreement 
is  avoided  by  any  firaud  or  mala  fides  on  the  plaintiff's 
part ;  that  it  is  sought  by  the  plea  to  alter,  qualify,  and 
control  the  agreement  which  is  set  out  in  hsec  verba  in 
the  first  count,  by  parol  matter,  or  by  matter  not  stated 
to  be  in  writing,  or  to  be  incorporated  with,  or  contained 
n,  or  forming  part  of,  the  agreement ;  and  that  it  is  not 
shewn  that  the  non-compliance  with  the  supposed  terms 
or  conditions  is  material,  or  that  the  terms  or  conditions 
alter  or  take  away  the  plaintiff's  right  of  action  in  respect 
of  the  breach  in  the  first  count  relied  upon/'     Joinder. 


Phipson,  in  support  of  the  demurrer,  (a)     The  two 
pleas  are  equally  bad.     The  sixth  is  a  rambling  plea 


(a)  The  points  marked  for 
arfi^uinent  on  the  part  of  the 
plaintiff,  were  as  follows  :— 

"  That  the  sixth  plea  is  bad 
in  substance  for  one  or  more  of 
the  following  reasons, — that  it 
does  not  shew  that  the  plaintiff 
had  notice  of  the  fact  that  the 
lease  under  which  the  defend- 
ant held  the  farm  contained  the 
covenant  or  proviso  set  out  in 
the  sixth  plea ;  and  that,  if  no- 
tice thereof  be  in  substance  al- 
leged, the  plea  does  not  shew 
that,  or  how,  the  plaintiff's 
right  of  action  is  affected  or 
qualified  thereby : 

"That  the  sixth  plea  does 
not  shew  that  the  agreement,  a 


breach  of  which  is  alleged  in 
the  first  count,  is  avoided  by 
any  fraud,  mala  fides,  or  false 
representation  of  the  plaintiff; 
that  the  false  representation 
relied  upon,  were  it  ever  made, 
was  made  with  respect  to  a 
person  who  is  no  party  to  the 
agreement,  and  to  matter 
wholly  immaterial  to  ih»  ques- 
tion in  dispute : 

"That,  to  make  ih»  plea 
good,  it  ought  to  have  shewn, 
that,  by  the  agreement.  Main 
was  to  take  possession  of  the 
farm ;  that,  by  the  agreement, 
the  landlord's  apquiesoenoe  or 
consent  was  to  be  obtained  be- 
fore the  giving  of  posaessioii 
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which  may  be  assumed  to  be  a  plea  intending  to  set  up 
that  the  agreement  declared  on  was  obtained  by  fraud. 
Now^  the  agreement  simply  is^  that  the  defendant  shall 
give  the  plaintiff  possession  of  the  farm  and  farming 
implements^  on  the  plaintiff's  doing  certain  things^  viz. 
paying  1000/.,  and  giving  certain  bills.  The  defendant 
by  his  sixth  plea  seeks  to  introduce  an  exception,  founded 
on  certain  supposed  fraudulent  statements  made  by  the 
plaintiff  at  the  time  of  entering  into  the  agreement,  that 
Main,  the  proposed  occupier  of  the  farm,  was  a  solvent 
person  and  eligible  as  a  tenant.  The  agreement,  how- 
ever, was,  that  the  plaintiff  should  have  possession  of 
the  farm :  there  was  no  contract  that  Main  should  be  the 
occupier.  The  fi^ud,  if  any,  is  altogether  collateral. 
There  was  no  binding  agreement  on  the  plaintiff's  part 
to  let  in  Main ;  all  that  is  suggested,  is,  that,  at  the 
time  of  making  the  agreement,  the  plaintiff  represented 
that  Main  was  to  be  the  tenant.  Nor  is  it  averred  that 
the  plaintiff  had  any  notice  that  the  defendant  was  under 
covenant  with  his  landlords  not  to  assign  or  underlet 
without  their  consent.  The  defendant  has  received  the 
1000/.  and  the  bills  :  he  avers  that  he  is  willing  to  return 
them ;  but  non  constat  that  the  bills  may  not  now  be 
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could  be  insisted  apon  by  the 
plaintiff;  and  that  the  misre- 
presentation  relied  upon  was 
of  Bueh  a  nature  as  to  justify 
or  excuse  the  not  giving  pos- 
session to  the  plaintiff,  which 
is  the  breach  relied  upon : 

"And  that  the  plea  is  no 
answer  to  so  mnoh  of  the  first 
count  whereby  the  plaintiff 
seeks  to  recover  damages  for 
the  non-delivery  of  the  horses 
and  implements  in  the  schedule 
to  the  agreement  mentioned : 

"  Upon  the  argument  of  the 
demurrer  to  the  seventh  plea. 


the  plaintiff  will  contend  that 
the  plea  is  bad  for  some  or  one 
of  the  reasons  above  assigned 
with  respect  to  the  sixth  plea ; 
and  more  especially  that  it 
seeks  to  import  into  the  writ- 
ten agreement  set  out  in  hsDC 
verba  in  the  first  count,  terms, 
conditions,  and  parties  that  do 
not  appear  on  the  face  of  it, 
thereby  altering,  qualifying, 
and  controlling  the  terms  of 
it  by  parol  matter,  or  by  mat- 
ter which  is  not  stated  to  be 
in  writing,  or  does  not  appear 
on  the  face  of  it." 
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1855.  outstanding  in  the  Iiands  of  third  persons.  This  is  not 
CuTHAM  tliftt  kind  of  fraud  which  will  vitiate  an  agreement :  it  is 
misrepresentation  as  to  a  mere  collateral  matter.  This 
is  exemplified  in  the  recent  case  of  Feret  v.  IRU,  ante, 
p.  207.  There,  A.  procured  B.  to  grant  him  a  lease  of 
premises,  by  means  of  a  false  representation  that  he 
intended  to  carry  on  a  certain  lawful  trade  therein. 
Having  obtained  possession,  A.  converted  the  premises 
into  a  common  brothel,  whereupon  B.  forcibly  expelled 
him.  And  this  court  held,  that  A.  might  maintain 
ejectment, — the  fraudulent  misrepresentation,  and  the 
subsequent  illegal  use  of  the  premises,  not  being  sufficient 
(at  law)  to  avoid  the  lease.  Mason  v.  DUchboume,  1  M. 
&  Rob.  460,  which  was  cited  on  the  argument  of  that 
case,  is,  notwithstanding  what  is  stated  in  2  C.  M.  &  R. 
720  (a)  to  have  afterwards  occurred  there,  is,  so  £Eur  as 
it  goes,  an  authority  to  the  same  effect.  There  are 
numerous  cases  where  parol  evidence  has  been  hdd 
not  receivable  to  control  written  contracts.  Smart 
V.  Hyde,  8  M.  &  W.  723,  which  may  be  cited  for  the 
contrary,  was  the  case  of  a  parol  sale  of  a  horse,  with 
a  warranty;  and  all  the  court  decided,  was,  that  a 
plea  setting  up  the  new  matter  was  not  bad  as  amount- 
ing to  the  general  issue.  [Maule,  J.  Is  there  any 
difference  in  this  respect  between  a  parol  contract  and 
a  contract  under  seal?]  In  Foster  v.  Jolly,  1  C.  M. 
&  R.  703,  5  Tyrwh.  239,  it  was  held,  that,  where  a  note 
is  made  payable  fourteen  days  after  date,  parol  evidence 
cannot  be  given  to  shew  that  it  was  not  to  be  paid  in 
case  a  verdict  was  obtained  in  an  action  brought  between 
other  parties :  and  Alderson,  B.,  said :  "  Such  evidence 
faUs  within  the  general  rule,  that  matters  in  writing 
shall  not  be  contradicted  by  parol.'*  [itfau/e,  J.  In 
the  present  case,  the  contract,  to  be  valid,  must  be  in 
writing.]  No  doubt.  In  Adams  v.  Wordley,  1  M.  & 
W.  374,  the  plaintiff  declared  as  drawer  against  the  ao- 
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ceptor  of  two  bills  of  exchange^  payable  respectively  six        1855. 
and  twelve  months  after  date.     The  plea  set  forth  an       Cutham 
agreement^ — ^not  stated  to  be  in  writing,  and  in  that  re-        ^  •• 
spect  like  the  agreement  sought  to  be  substituted  here, — 
between  the  plaintiff  and  the  defendant^  by  which^  before 
the  making  of  the  bills^  it  was  agreed  that  the  defendant 
should  be  discharged  from  all  liability  in  an  action  com- 
menced against  him  by  the  plaintiff  on  a  promissory 
note,  on  his  paying  the  plaintiff  the  costs  of  such  action, 
and  a  certain  sum  of  money,  and  accepting  the  bills  of 
exchange  in  question, — in  case  the  plaintiff  should  re- 
cover in  another  action  brought  by  him  against  another 
party  on  a  promissory  note  given  under  aimUar  drcum- 
stances  to  the  defendant's ;  and  that,  until  he  should  so 
recover,  or  if  he  should  not  recover,  he  should  not  call 
for  payment  of  the  bills  of  exchange:  and  the  plea 
averred,  that  the  defendant  accordingly  paid  the  costs 
and  money  agreed  for,  and  accepted  the  bills  of  exchange 
in  question,  and   that  the  action  against  such  third 
party  was  still  undetermined :  and  it  was  held,  on  de- 
murrer, that  the  plea  was  bad,  inasmuch  as  the  defen- 
dant could  not  vary  the  absolute  contract  entered  into 
by  the  bills  of  exchange,  by  a  contemporaneous  oral 
contract  inconsistent  with  it.     In  fFebb  v.  Spicer,  13  Q. 
B.  886,  to  assumpsit  on  a  promissory  note  made  payable 
by  the  defendant  to  the  plaintiffs,  as  executors  of  S.,  on 
demand,  with  interest,  the  defendant  pleaded,  that,  at 
the  same  time  as  the  making  of  the  note,  an  agreement 
in  writing  was  made,  between  the  defendant  and  other 
persons  and  the  plaintiffs,  that  the  note  should  not  be- 
come due  and  payable  until  one  £.  attained  the  age  of 
twenty-five  years :  or,  if  he  should  die  under  that  age, 
then  upon  certain  moneys  becoming  divisible  under  the 
will  of  S.;   and  that  £.  was  still  living,  and  under 
twenty-five.     Issue  was  joined  upon  a  replication  tra- 
versing the  agreement.     It  appeared  on  the  trial,  that 
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1855.  S.^  by  her  will,  liad  bequeathed  half  of  her  renduarj 
Cakhax  personal  estate  to  her  daughter,  the  defendant's  wife,  and 
had  directed  the  plaintiflfs,  as  her  executors,  to  place  out 
at  interest  the  remaining  half,  until  E.,  one  of  her  three 
grandsons,  should  attain  the  age  of  twenty-five.  After 
the  death  of  the  testatrix,  the  plaintiffs  paid  over  half 
the  residue  to  the  defendant ;  and,  E.  being  then  under 
twenty-five,  the  plaintiffs  invested  the  remaining  half  of 
the  residue  in  promissory  notes  payable  on  demand,  and 
bearing  interest,  one  of  such  notes  being  the  note  men- 
tioned in  the  declaration.  At  the  time  of  fnalcing  this 
note,  an  indenture,  to  which  the  defendant,  the  grand- 
sons, and  the  plaintiffs  were  parties,  was  executed  by  all 
the  parties  thereto  except  the  plaintifis.  The  indenture, 
after  reciting  the  will  and  death  of  the  testatrix,  and  the 
payment  of  half  the  residue  to  the  defendant,  recited 
that  the  grandsons  had  requested  the  plainti£b  to  invest 
the  remaining  half  of  the  residue  upon  the  security  set 
forth  in  the  schedule  to  the  deed,  ^'imtil  the  same" 
would  ''be  divisible  under  the  trusts  of  the  said  wiD; 
which  they "  had  "  agreed  to  do  upon  **  the  grandsons 
executing  the  indenture,  ''  in  order  to  indemnify ''  the 
plaintiffs  ''  against  any  loss  or  diminution  that "  might 
''  happen  to  the  said  trust  estate  and  moneys,  or  interest 
or  income  thereof,  by  the  failure  of  the  said  securities; '' 
and  there  was  a  covenant  by  the  grandsons,  in  conside- 
ration of  the  premises,  to  indemnify  the  plaintiffs  ac- 
cordingly; and  a  further  covenant  by  the  two  other 
grandsons,  that  E.,  who  was  then  a  minor,  should  ex- 
ecute the  indenture  on  attaining  his  majority.  The  se- 
curity referred  to,  as  set  forth  in  the  schedule,  consisted 
of  the  promissory  note  in  the  declaration,  and  other 
notes  payable  also  on  demand,  with  interest.  The  plain- 
tiffs were  present  at  the  execution  of  the  deed,  assented 
to  it,  and  acted  upon  it.  A  verdict  was  found  for  the 
defendant.     It  was  held  by  the  court  of  Queen's  Bench 
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that  the  plaintiffs  were  bound  by  the  indenture^  the 
meaning  of  which  was  that  the  securities  mentioned  in 
the  schedule  should  remain  outstanding  until  E.  attained 
twenty-five ;  and  that  the  plea  was  proved.  The  case 
afterwards  came  before  the  court  of  error  and  it  was 
held  that  the  agreement  in  the  indenture  was  collateral 
to  the  agreement  in  the  declaration^  because^  though 
stated  to  be  contemporaneous^  it  was  not  stated  to  be 
parcel  of  it^  and  was  not  between  the  same  parties :  that^ 
as  a  collateral  agreement^  it  was  invalid  for  want  of  con- 
sideration^ and  was  no  defence^  being  at  most  a  covenant 
not  to  sue  for  a  limited  time^  and  also  a  covenant  with 
other  covenantees  than  the  defendant  alone ;  and  that 
the  plea  was  bad^  and  the  plaintiffs  entitled  to  judgment^ 
notwithstanding  the  verdict.  And  that  judgment  was 
afiSrmed  on  error  in  the  House  of  Lords.  In  Geddes  v. 
Pennington,  5  Dow^  159^  a  parol  representation,  at  the 
time  of  the  sale  of  a  horse  (with  a  written  warranty),  that 
the  horse  had  been  sent  to  the  seller  to  be  sold,  by  a  gen- 
tleman from  England,  was  not  (though  proved  to  be  false) 
such  a  representation  as  would  avoid  the  sale.  Upon  these 
grounds,  it  is  submitted  that  both  these  pleas  are  bad. 
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Bovill,  control,  (a)     It  appears  upon  the  record^  that 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendant  were  as  foUows : — 

**  That  the  sixth  plea  shews 
that  the  oontract  declared  upon 
was  obtained  imder  such  frau- 
dulent representations  and  cir- 
cumstances  as  to  avoid  it : 

"That  the  seventh  plea 
shews  that  the  contract  was 
subject  to  terms  not  disclosed 
by  the  declaration,  and  that, 
haying  regard  to  such  terms, 
and   the    facts  stated  in  the 


plea,  and  admitted  by  the  de- 
murrer, the  defendant  was  jus- 
tified in  declining  to  carry  out 
his  agreement ;  that,  in  the  ab- 
sence of  all  statement  to  the 
contrary,  it  must,  oa  general 
demurrer,  be  assumed  that 
such  terms  were  in  writing, 
and  contemporaneous  with  the 
contract  set  out  in  the  declara- 
tion ;  and  that  the  plea  is  at  all 
events  good  as  a  denial  of  the 
contract  declared  upon : 
"  That  it  Bufficientlj  appears 
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the  defendant  holds  a  farm  und^  a  lease  ocmtaining  t 
covenant  not  to  assign  or  underlet  without  ihe  consent 
of  the  landlords^  and  a  proviso  for  re-entry  in  case  of 
breach ;  that  a  negotiation  for  an  assignment  of  his  tenn 
takes  place  between  him  and  plaintiff^  and  the  defendant 
applies  to  his  landlords  for  permission  to  assign  the  lease, 
and  their  agent  assents  thereto  on  their  behalf,  on  eon- 
dition  that  an  eligible  tenant  is  found;  and  that  the 
plaintiff,  having  notice  of  this  state  of  things^  makes  a 
false  representation  as  to  the  character  and  circum- 
stances of  Main,  the  proposed  tenant  (who  seems  to  have 
had  some  interest  the  extent  of  which  is  not  stated),  and 
thereby  induces  the  defendant  to  enter  into  the  agree- 
ment declared  on.     [Jervis,  C.  J.     Does  the  plea  allege 
that  the  landlords  object  or  ever  did  oliject  to  Main  ?] 
It  is  not  necessary  that  it  should.     IMaule,  J.     It  is  not 
enough  for  you  to  say  that  the  plea  is  consistent  with  a 
state  of  things  which  will  make  it  a  good  plea :  you  must 
say  the  converse.]     The  defendant  entered  into  the 
agreement  upon  the  full  faith  and  assurance  that  Main 
was  a  responsible   person:    this  representation  being 
false,  and  false  to  the  knowledge  of  the  plaintiff,  the 
whole  foundation  of  the  agreement  fails.     In  Mason  v. 


upon  the  plea  that  such  terms 
were  material,  and  the  complir 
ance  therewith  by  the  plaintiff 
and  Main  conditions  precedent 
to  the  plaintiff's  right  to  call 
for  a  fulfilment  of  the  agree- 
ment: 

"  That,  inasmuch  as  the  de- 
fendant was  to  make  ont  a  title 
under  the  lease  mentioned  in 
the  pleadings,  and  it  nowhere 
appears  that  the  plaintiff  has 
waived  his  right  to  have  such 
title,  the  plea  is  good,  as  shew- 
ing that  the  defendant  could 


not  make  out  such  title,  and 
that  the  plaintiff  has  mifocm- 
oeived  his  cause  of  action,  if 
anj,  which,  if  he  has  any,  is* 
for  not  making  out  a  title,  ra- 
ther than  that  set  forth  in  the 
declaration : 

"And  that,  under  the  cir- 
cumstances appearing  on  the 
record  the  plaintiff  was  not 
bound  to  give  possession,  un- 
less he  could  make  out  the  title 
required  by  the  agreement 
before  mentioned." 
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Ditchboume,  1  M.  &  Bob.  460,  where,  to  an  action  upon        1855. 
a  bond  given  by  the  defendants  for  payment  of  money       cakham 
for  the  purchase  of  the  business  of  the  plaintiff^s  testator,  •'• 

who  had  been  an  attorney,  the  defendants  pleaded  that 
the  bond  was  obtained  by  the  firaud  and  covip  of  the 
testator ;  and  Lord  Abinger  refused  to  allow  them  to 
give  evidence  to  shew  that  the  bond  had  been  obtained 
from  them  by  a  fraudulent  misrepresentation  of  the 
extent  and  nature  of  the  business  which  th^  were  con- 
tracting to  buy  of  the  testator :  but  the  court  afterwards 
granted  a  new  trial,  which  was  moved  for  on  the  ground 
that  this  evidence  had  been  improperly  excluded.  [Maule, 
J.  I  once  entertained  something  of  the  same  view  as 
Lord  Abinger  did.  But,  of  late  years,  the  constant 
practice  has  been  to  plead  to  an  action  upon  a  contract, 
that  the  defendant  was  induced  to  enter  into  it  by  the 
fraud  and  covin  of  the  plaintiff.]  In  Feret  v.  Htll^  which 
is  relied  on  for  the  plaintiff,  one  of  the  representations 
was  that  of  a  third  person, — like  that  in  Comfoot  v. 
Fowke,  6  M.  &  W.  368.  It  is  true,  there  was  also  a 
statement  by  the  party  himself  as  to  the  manner  in  which 
he  intended  to  occupy  the  house :  but  that  is  very  dif- 
ferent firom  the  fraudulent  misrepresentation  of  a  fact 
which  the  plaintiff  knows  to  be  false.  Feret  v.  Hill  does 
not  go  to  the  length  of  deciding, — nor  does  any  case 
so  decide, — that  an  agreement  cannot  be  avoided  on  the 
ground  of  fraud,  [ilfau/e,  J.  The  ground  of  that  de- 
cision was  this: — It  was  an  agreement  to  confer  an 
interest  in  a  house.  The  defendant  was  induced  to  enter 
into  the  contract  by  a  false  representation,  which  clearly 
would  have  excused  him  from  performing  it :  but,  the 
agreement  having  been  executed,  and  the  plaintiff  let  in 
under  it,  and  an  interest  in  the  premises  having  thereby 
become  vested  in  him,  the  court  thought  it  was  not 
divested  by  the  antecedent  fraud.  That  may  be  right, 
or  it  may  be  wrong ;  but  it  does  appear  to  me  to  have 
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Seventh  plea. 


a  colour  of  legality  about  it.]  That  case  does  not  at  all 
press  :  neither  does  Geddes  y.  Penmnffton,  5  Dow,  159 ; 
though  it  may  be  observed  that  the  passage  for  which  it 
was  cited  was  unnecessary  to  the  decision  of  the  case,  and 
does  not  profess  to  lay  down  any  principle  of  law. 
[Creaswell,  J.  Suppose  a  man  sells  you  a  horse  for  150 
guineas,  with  or  without  a  warranty,  telling  you  that  he 
himself  had  given  100  guineas  for  it  at  a  fair,  and  yon 
afterwards  discover  that  that  statement  is  untrue, — could 
you  therefore  rescind  the  contract?]  Certainly  not. 
In  Evans  v.  Edmonds,  ant^.  Vol.  XIII,  p.  777,  the  court 
held  a  deed  to  be  avoided  by  a  contemporaneous  fraudu- 
lent representation  and  concealment.  \CressweU,  J. 
That  was  a  very  peculiar  case.]  Policies  of  assurance 
are  constantly  avoided  on  the  ground  of  fraudulent  re- 
presentations, or  the  fraudulent  suppression  or  conceal- 
ment of  facts  which  ought  to  be  disclosed.  There  is  no 
authority  to  be  found  against  the  validity  of  the  sixth 
plea.  The  defence  relied  on,  is,  that  the  defendant  was 
induced  to  enter  into  the  agreement  by  means  of  the 
fraudulent  representation  by  the  plaintiff  of  a  fact  which 
was  false,  and  false  to  the  plaintiff's  knowledge,  relating 
to  the  subject-matter  of  the  contract,  and  made  in  a 
matter  which  was  calculated,  and  which  the  plaintiff  at 
the  time  of  making  it  knew  to  be  calculated,  to  impose 
upon  the  defendant  a  serious  responsibiUty.  Such  a 
representation  can  hardly,  it  is  submitted,  be  called 
collateral  to  the  contract. 

The  seventh  plea  also  affords  a  good  answer.  It  is 
not  unusual  for  a  plaintiff  to  set  out  in  his  declaration 
just  so  much  of  the  contract  as  he  relies  on;  and 
then  the  defendant  in  his  plea  sets  out  any  matter  of 
condition  or  qualification  which  he  relies  on  as  disen- 
titling the  plaintiff  to  recover.  This  is  in  substance  a 
plea  of  that  sort.  It  is  quit«  consistent  with  the  state- 
ment in  the  declaration,  that  the  agreement  between 
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the  parties  did  not  consist  simply  of  the  two  papers  set        1855. 
out,  but  that  it  was  subject  to  such  a  condition  as  men-       cakhax 
tioned  in  the  seventh  plea.    It  may  be  conceded  that  a 
parol  term  cannot  be  added  to  a  written  contract :  but 
it  is  at  all  times  competent  to  a  defendant  to  shew  that 
the  document  set  out  is  not  the  contract,  or  that  it  con- 
stitutes no  contract  at  all.     A  written  proposal  may 
be  assented  to  by  parol.     ICresswett,  J.     Here,  the 
agreement  is  said  to  have  been  signed  by  both  parties. 
If  your  argument  were  to  prevail,  the  terms  of  a  written 
contract  might  in  all  cases  be  varied  by  parol.]     The 
papers  were  signed  subject  to  a  condition  that  the  plain- 
tiff should  satisfy  the  landlords  of  Main's  eligibility  as  a 
tenant,  and  that  Main  become  a  party  to  the  agreement. 
The  law  knows  no  distinction  between  written  contracts 
not  under  seal  and  oral  contracts.     '^  The  law  makes  no 
distinction,''  says  Lord   Abinger,  C.  B.,   in  Beckham 
V.  Drake,  9  M.  &  W.  92,  "  in  contracts,  except  between 
contracts  which  are  and  contracts  which  are  not  under 
seal.     I  recollect  one  of  the  most  learned  judges  who 
ever  sat  upon  this  or  any  other  bench,  being  very  angry 
when  a  distinction  was  attempted  to  be  taken  between 
parol  and  written  contracts,  and  saying  'they  are  all 
parol  unless  under  seal.'     If  they  are  written,  they  may 
indeed  require  to  be  stamped ;  but  it  is  the  act  of  par- 
liament which  makes  that  distinction;  the  common  law 
makes  none.     A  contract  under  seal  can  bind  none  but 
those  who  sign  and  seal  it.     A  contract  not  under  seal 
is  open  to  all  the  common-law  requirements  and  inci- 
dents of  a  contract,  whether  in  writing  or  not.''    The 
question  is,  whether  this  plea  does  not  in  substance  say 
that  the  two  papers  set  out  in  the  declaration  did  not 
constitute  the  agreement,  because  they  were  signed  (or 
the  agreement  entered  into)  on  condition  that  Main 
should  give  satisfactory  references.     The  condition  upon 
whidi  the  agreement  was  made,  was,  in  effect,  part  of  its 
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1855.        terms.     [Maule,  J.    The  plea  in  sabetance  means  this, 
Cakham'       — ^^^^  *^®  defendant  did  not  enter  into  the  agreement 
^*  mentioned  in  the  declaration,  bnt  into  another,  dlSeanng 

in  the  circumstance  of  its  being  conditional.]  If  neces- 
sary, it  may  on  this  plea  be  assumed  that  the  conditicm 
tras  also  in  writing. 

Reply.  Phipson,  in  reply.     If  the  argument  on  the  other  side, 

as  to  the  seventh  plea,  be  right,  it  would  always  be  open 
to  a  defendant  to  contend,  that,  whatever  the  terms  of 
the  agreement  declared  on,  it  is  subject  to  some  condi- 
tion which  does  not  appear  upon  the  face  of  it.  \_Maule, 
J.  Being  demurred  to,  the  meaning  of  the  plea  is,  that 
the  agreement  declared  on  is  not  really  the  whole  agree- 
ment between  the  parties,  but  that  the  agreement  was 
in  fact  made  subject  to  a  condition.  I  do  not  imder- 
Stand  how  a  written  agreement  can  be  subject  to  terms 
which  do  not  appear  upon  the  face  of  it.]  In  fFebb 
v.  Spicer,  13  Q.  B.  886,  such  a  plea  was  held  bad. 
\_Maule,  J.  The  plea  here  does  not  say,  as  in  that  case, 
that  the  agreement  declared  on  was  made  subject  to  the 
terms  of  a  contemporaneous  collateral  agreenient,  but 
that  this  agreement  was  made  upon  certain  conditions, 
that  is,  as  I  understand  it,  conditions  which  can  operate 
upon  the  agreement,  by  being  within  and  part  of  it. 
The  sense  of  the  plea  is  this,  that  the  declaration  does 
not  set  out  the  entire  sense  of  the  agreement;  but  that 
the  real  contract  was,  that  the  whole  matter  should  de- 
pend upon  the  performance  by  the  plaintiff  of  the  condi- 
tion precedent  mentioned  in  the  plea.  Can  you  say 
that  that  is  not  a  good  plea?]  No  doubt  a  plea  may 
be  so  framed  as  to  shew  that  the  paper  the  contents 
of  which  are  set  out  in  the  declaration,  does  not  contain 
the  agreement  of  the  parties.  But  that  is  not  the  case. 
With  regard  to  the  sixth  plea,  it  is  not  contended  that 
a  plea  of  fraud  at  the  time  of  the  making  of  the  contract 
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may  not  be  a  good  plea.  But  it  is  not  every  fraudulent  1855. 
representation  in  a  collateral  matter  that  will  avoid  a  caithah 
written  contract.  No  answer  can  be  given  to  the  case 
of  Feret  v.  Hill.  What  is  said  by  the  Lord  Chief  Jus- 
tice there  fully  supports  the  present  argument.  "The 
real  question,*'  says  his  Lordship,  *'is,  whether,  the 
agreement  having  been  made,  and  the  term  vested  in  the 
plaintiff,  and  the  plaintiff  having  been  once  let  into 
possession,  the  estate  has  not  so  passed  as  to  prevent  its 
being  divested  by  a  collateral  fraud.  There  can  be  no 
doubt  whatever  that  the  defendant  intended  to  do,  and 
in  fact  did  do,  everything  that  was  requisite  to  consti- 
tute a  valid  lease.  He  executed  the  instrument, — an 
instrument  sufBcient  for  the  purpose  of  conveying  the 
term, — ^well  knowing  its  effect;  and  he  delivered  pos- 
session of  the  premises  to  the  plaintiff,  with  the  inten- 
tion of  passing  the  term  to  him,  if  any  were  created  by 
the  instrument.  What  is  there  to  avoid  that,  or  to  di- 
vest the  plaintiff  of  the  interest  which  has  passed  to  him  ? 
The  defendant  seeks  to  dispossess  the  plaintiff,  not  by 
reason  of  any  misrepresentation  as  to  the  legal  effect  of 
the  contract  he  was  entering  into,  but  because  the  plain- 
tiff, at  the  time  of  the  negotiation  for  the  lease,  repre- 
sented (falsely,  it  may  be,)  that  he  was  about  to  use  the 
premises  for  a  particular  purpose.  That  was,  as  Mr. 
Gifford  justly  observes,  a  representation  as  to  something 
altogether  collateral  to  the  contract.  I  do  not  think  that 
the  immoral  intention  in  the  mind  of  the  plaintiff  at  the 
time,  or  the  immoral  use  made  by  him  of  the  premises 
after  he  got  possession,  can  have  any  effect  at  aU  upon 
the  validity  of  the  contract.'*  [  Williams^  J.  What  do  you 
mean  by  the  expression  "collateral  to  the  contract?"] 
Something  which  does  not  form  part  of  the  contract, 
and  does  not  affect  the  value  of  the  thing  which  is  the 
subject  of  the  contract, — as  in  Geddesw.  Pennington,  The 
agreement  is  an  absolute  agreement  with  the  plaintiff. 
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to  give  him  possession  of  the  fann^  apon  his  doing  a  cer- 
tain things — ^handing  over  to  the  defendant  the  monejr 
and  the  notes  stipulated  for.  All  beyond  that  is  colla- 
teral. {_MatU€,  J.  It  was  material  to  the  defendant  to 
be  secure  that  a  respectable  man  should  be  pat  in  as 
tenant.  He  contracts  absolutely  to  assign  the  fiurm : 
being  bound  to  procure  his  landlords'  assent  to  his  so 
doings  it  was  very  unlikely  that  he  would  enter  into  such 
a  contract  as  that^  unless  he  were  assured  that  he  could 
obtain  the  necessary  assent.  It  can  hardly  be  said  that 
that  is  collateral  to  the  contract.]  If  the  defendant  had 
intended  the  contract  to  be  conditional  only  upon  the 
assent  of  his  landlords  being  obtained,  he  should  have 
taken  care  so  to  express  it.  {_Willia$nSj  J.  Doubtless 
he  should,  unless  the  agreement  is  avoided  by  the  firaud.] 
If  this  be  a  case  of  fraud,  the  firaud  is  made  up  of  two 
propositions, — a  misrepresentation  as  to  an  existing  hd, 
— and  a  future  intention.  [^fVllliams,  J.  ^nJ  that  the 
defendant  was  induced  to  act  upon  the  representation.] 
The  respectability  of  Main  had  nothing  whatever  to  do 
with  the  contract  between  the  plaintiff  and  the  defend- 
ant^ unless  the  plaintiff  had  alleged  at  the  time  that  he 
intended  Main  to  be  the  occupier  of  the  farm.  That 
amounts  to  no  more  than  a  representation  of  what  he 
then  intends  to  do  when  he  shall  get  possession.  He 
may  change  his  mind,  as  was  suggested  by  Maule,  J., 
in  Feret  v.  HilL  The  representation  of  Main  is  no- 
thing. 


As  to  the 
seventh  plea. 


Jervis,  C.  J.  I  am  of  opinion  that  the  seventh  plea 
is  a  bad  plea.  The  question  which  arises  upon  it  is  merely 
a  question  of  construction.  I  think  the  averment  that 
the  agreement  declared  on  "  was  made  and  entered  into 
on  the  condition  and  subject  to  the  terms  "  that  Main 
should  give  satisfactory  references,  means,  that  the 
agreement  set  out  in  the  declaration,  which  was  the 
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entire  agreement  between  the  parties,  was  made  with  a        1855. 
condition  or  understanding  orally,  and  not,  as  my  Bro-       Caithaii 
ther  Maule  suggests,  with  a  condition  in  and  forming  ^- 

part  of  it.     And  for  that  reason  I  think  the  seventh  plea 
a  bad  one. 

As  to  the  sixth  plea, — I  must  confess  I  feel  very  much  As  to  the  sixth 
pressed  by  the  case  of  Feret  v.  IRll :  but  I  think  this  case  ^ 
cannot  in  principle  be  distinguished  firom  it.  The  ques- 
tion is,  whether  a  representation,  which  is  admitted  to 
be  false  and  fraudulent,  was  material  and  influenced  the 
mind  of  the  defendant,  and  formed  part  of  the  inducement 
for  his  entering  into  the  contract.  The  facts  to  be  collect- 
ed firom  the  plea  are  these : — The  defendant  held  a  farm 
under  a  lease  which  contained  a  covenant  not  to  assign 
or  underlet  without  the  consent  in  writing  of  the  lessors. 
Being  desirous  of  assigning,  and  having  received  an 
assurance  from  the  landlords  that  their  assent  would  not 
be  withheld  if  he  procured  an  eligible  tenant,  he  enters 
into  a  contract  to  let  the  plaintiff  into  possession  of  .the 
farm  upon  certain  terms,  upon  his  representation  that 
the  party  who  was  to  occupy  the  land  was  a  person  of 
responsibility,  and  could  give  satisfactory  references; 
that  is,  he  was  influenced  and  induced  to  enter  into  the 
contract  by  two  circumstances, — one,  that  his  landlords 
would  give  their  assent, — the  other,  that  the*  tenant  was 
an  eligible  tenant,  and  could  give  references  that  would 
be  satisfactory  to  them :  and  the  latter  was  false,  and 
£Edse  to  the  knowledge  of  the  plaintiff.  Acting  upon  the 
faith  of  the  representation  made  by  the  plaintiff,  the 
defendant  entered  into  the  contract,  which  otherwise  he 
would  not  have  done.  Upon  that  short  ground,  I  think 
the  sixth  plea  \a  a  good  one. 

Maule,   J.     With  respect  to  the   seventh  plea,  it  As  to  the 
strikes  me  that  the  proper  construction  of  it  is  not  that  *®^®°*^  P  ^ 
which  the  Lord  Chief  Justice  has  put  upon  it.    This  dif- 
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1855.        ference  of  opinion  will  not  be  very  material  to  the 
Cahham       parties,  inasmuch  as  I   understand  that  my  Brothers 
^'  Cresswell  and  Williams  are  prepared  to  agree  with  my 

Lord :  and  we  are  all  agreed  as  to  the  sixth  plea.  The 
material  part  of  the  seventh  plea,  is,  that  Main  was  a 
party  to  the  agreement,  and  that  such  agreement  was 
made  and  entered  into  on  the  condition,  and  subject  to 
the  terms,  that  Main  should  give  to  the  landlords  of  the 
demised  premises,  or  their  agent,  satisfactory  references 
as  to  his  character,  so  as  to  give  a  reasonable  opportunity 
to  them  of  inquiring  as  to  Main's  being  eligible  as 
a  successor  to  the  defendant  in  the  occupation  of  the 
demised  premises,  and  that  Main  would  thereby  satisfy 
the  landlords  or  their  agent  that  he  would  be  eligible 
as  aforesaid ;  and  that  Main  failed  to  give  such  refer- 
ences. Now,  when  an  agreement  is  said  to  be  made 
"  on  the  condition  and  subject  to  the  terms,''  &c.,  the 
only  proper  construction  of  the  allegation,  in  my  opinion, 
is,  that  those  terms  and  conditions  are  to  have  a  present 
operation,  and  consequently  must  be  in  the  agreement 
itself.  The  Lord  Chief  Justice  and  my  two  learned 
Brothers,  however,  say  that  the  plea  is  to  be  understood 
as  alleging  that  there  was  an  agreement  in  writing  as 
mentioned  in  the  declaration,  but  that  there  was  at  the 
same  time  another  agreement  containing  these  terms  of 
qualification.  If  an  agreement  like  that  is  not  to 
operate,  it  is  because  the  terms  of  the  second  agreement 
cannot  act  upon  the  first,  but  leave  the  defendant  to  his 
cross-action  on  the  second  agreement.  I  think  that  is 
not  consistent,  and  does  not  duly  and  properly  satisfy 
the  terms  of  this  plea.  It  cannot  be  said  that  an  agree- 
ment is  made  "  subject  to ''  terms  which  do  not  act  pre- 
sently upon  the  agreement  itself. 

As  to  the  sixth  plea,  I  entirely  concur  in  what  my 
Lord  has  said  about  that.  Whether  or  not  a  party  who 
is  shewn  to  have  been  induced  to  enter  into  a  contract 
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by  a  misrepresentation  in  a  matter  not  strictly  material  1855. 
to  the  subject  in  hand,  has  the  option  of  refusing  on  that  Caskau 
ground  to  perform  it,  we  need  not  now  inquire ;  because  babby 
here  the  representation  is  sufficiently  shewn  to  be  quite 
material.  Haying  a  farm  which  he  had  no  power  to 
assign  without  his  landlords'  consent^  the  defendant 
enters  into  an  agreement  with  the  plaintiff  absolutely  to 
assign  it*  A  man  may^  no  doubt^  for  a  good  considera- 
tion contract  to  do  that  which  he  cannot  be  sure  that 
he  will  be  able  to  do;  a  man  may,  if  he  chooses, 
covenant  that  it  shall  rain  to-morrow.  The  defendant, 
therefore,  would  be  bound  by  hia  absolute  agreement 
to  assign,  notwithstanding  his  landlords  should  re- 
fuse to  give  their  consent.  Accordingly,  before  he 
enters  into  the  agreement  he  asks  his  landlords  if  they 
will  consent  to  his  assigning :  and  he  is  told,  that,  if  he 
procures  a  responsible  person  to  come  in  as  tenant,  the 
consent  will  be  given.  The  representation,  therefore, 
was  by  no  means  in  a  matter  that  was  fanciM  and 
remote  from  the  subject-matter  of  the  agreement,  but 
in  a  matter  in  which  the  defendant  must  naturally  be 
most  materially  interested.  But  for  the  plaintiff's 
representation  that  Main  was  a  responsible  person,  the 
defendant  would  never  have  entered  into  the  agreement 
at  alL  The  representation  is  made,  and  it  turns  out  to 
be  ficdse,  and  false  to  the  knowledge  of  the  plaintiff.  I 
therefore  think  that  this  is  pretty  clearly  a  case  of  a 
contract  which  the  defendant  has  been  induced  to  enter 
into  by  a  fraudulent  misrepresentation,  in  a  matter  that 
was  material ;  and  consequently  I  agree  with  the  Lord 
Chief  Justice  in  thinking  that  the  sixth  plea  affords  a 
good  defence  to  the  action. 

Cresswell,  J.     If  the  difference  of  opinion  between  Seventh  pica. 
my  Brother  Maule  and  the  rest  of  the  court  as  to  the 
seventh  plea  had  involved  any  principle  of  law,  I  should 

s  s  2 
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1855.       have  desired  time  for  deliberation.     But,  inasmnch  as  it 
^TITTrr      is  a  mere  matter  of  constmction  involving  only  a  small 
V.  _        amount  of  costs,  I  do  not  think  it  necessary  to  say  more 
than  that  I  concur  in  the  opinion  which  has  been  ex- 
Sixth  plea.        pressed  by  the  Lord  Chief  Justice.     As  to  the  sixth  plea, 

it  involves  a  statement  that  the  plaintiff  procured  the 
defendant  to  enter  into  the  contract  declared  on,  by  means 
of  a  false  representation  as  to  the  character  and  eligi- 
bility as  a  tenant  of  the  party  named.  That  clearly  was 
a  false  representation  as  to  a  matter  which  was  by  no 
means  collateral  to  an  agreement  to  assign  the  term.  I 
think  this  a  sufficient  ground  for  holding  that  the  con- 
tract was  avoided. 

Williams,  J.  I  am  of  the  same  opinion.  As  to  the 
seventh  plea,  it  is  unnecessary  to  say  more  than  that  I 
concur  with  my  Lord  and  my  Brother  CresswelL  The 
sixth  plea  is,  I  think,  a  good  plea.  The  question  is, 
whether  the  circumstances  therein  stated  disclose  such  a 
case  of  firaud  as  to  avoid  the  contract.  Now,  there  can 
be  no  doubt  but  that  the  defendant  was  induced  to  enter 
into  the  contract  by  a  representation  which  was  fialse  to 
the  knowledge  of  the  plaintiff.  It  has  been  strenuously 
urged  that  the  matter  as  to  which  the  misrepresentation 
was  made,  was  so  foreign  to  the  contract  that  it  cannot 
be  said  that  the  defendant  was  induced  thereby  to  enter 
into  it.  I  do  not,  however,  agree  that  this  is  at  all  a 
matter  of  that  description.  Taking  it  at  the  very  lowest, 
assuming  the  plea  to  be  true,  there  was  a  very  strong 
probability  that  the  landlords  would  have  consented  to 
the  proposed  assignment,  if  the  tenant  proved  eligible. 
In  consequence  of  the  assurance  given  him  by  the  plain- 
tiff, the  defendant  believes  that  that  strong  probability 
exists.  The  plaintiff,  knowing  that  the  defendant  would 
not  enter  into  the  agreement  unless  he  received  this 
assurance,  fraudulentiy  represents  Main  to  be  an  eligible 
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tenant,  and  one  who  would  be  approved.    I  tliink  that        1855. 

is  not  a  representation  as  to  a  matter  that  is  foreign,  or,       cakham 

as  it  is  called,  "  collateral  '*  to  the  contract.   The  defend-       „  «'• 

...  Babbt. 

ant  has  made  a  false  representation,  knowmg  it  to  be 
fiedse,  with  intent  to  induce,  and  has  thereby  induced, 
the  defendant  to  enter  into  a  contract  into  which  but 
for  that  misrepresentation  he  would  not  have  entered. 
I  think  a  case  of  fraud  is  clearly  made  out. 

Judgment  accordingly. 


Bovitt  asked  leave  to  amend  the  seventh  plea,  by  add- 
ing the  words  ''and  which  were  then  part  of  the  agree- 
ment between  the  parties.^'  [JerviSy  C.  J.  That  might 
be  partly  by  parol  and  partly  in  writing.]  In  truth,  it 
was  partly  oral  and  pardy  in  writing. 

Jebvis,  C.  J.  That  shews  that  my  Brother  Maulers 
construction  of  the  seventh  plea  is  wrong.  We  cannot 
allow  the  amendment :  we  should  require  you  to  shew 
that  the  whole  was  in  writing. 

Amendment  refused. 


622  IN   THE    COMMON   FLBAS^ 

1855. 


Jan.  23. 

Toadeclara- 


Gabriel  and  Another  v.  Dresser. 

1  HE  declaration  stated,  that^  by  a  contract  made  and 
tion  npon  a  entered  into  on  the  13th  of  July,  1858,  the  defendant 
delivexyofeoo  agreed  to  sell  and  deUver  to  the  plaintiffs,  and  the 
ISoL^^tiS^  plaintiffs  then  agreed  to  buy  and  receive  from  the  de- 
defendant  fendant,  a  certain  quantity,  to  wit,  six  hundred  loads,  of 

pleaded,  that,  ^  .        .     i  x_ 

after  the  ac-  common  middlmg  Dantzic  timber,  to  average  twenty- 
S^rfM^  eight  feet  in  length,  and  from  twelve  to  sixteen  inches 
tion,  wid  before  scantling,  at  and  for  the  price  of  37*.  6d.  per  load,  free 

suit,  it  was  ^  ^       t»  • 

agreed  between  on  board  at  Dantzic ;  the  timber  guaranteed  a  fair  ave- 

and^he  defend-  r^©  quality  according  to  description,  and  to  be  shipped 

r^dM^^Aoidr  ^  ®^^y  ^  ^  vessel  could  be  got ;  lathwood  and  deals  for 

deliver  to  the  stowage,  at  current  rates;  payment  by  bill  at  three 

don^certc^  months  from  handing  bills  of  lading :  Averment,  that,  in 

other  timber,  ^  reasonable  time  after  the  making  of  the  said  contract, 

and  that  such  ^  ^  ' 

other  timber  the  plaintiffs  chartered  and  got  ready  certain  vessels  for 
cepted  and  re-  receiving  on  board  the  said  loads  of  timber  so  sold  as 
*^nti^in*fuU  ^^fo^^^said  by  the  defendant  to  the  plaintiffs ;  and  the  said 
satisfaction  and  yessels  weie  ready,  to  wit,  on  the  Ist  of  August,  1853, 
causes  of  action  to  receive  on  board  at  Dantzic  the  said  loads  of  timber, 

S^  in  th^  de.  — ^f  w^^^^  *^®  defendant  then  had  notice ;  and  that 
claration  men-    they  the  plaintiffs  did  all  things  on  their  part  to  entitle 

tioned ;  that 

the  defendant,  them  to  have  the  said  loads  of  timber  delivered  to  them 
formim^f  ^7  *^®  defendant  according  to  the  contract;  and,  al- 
such  agree-        though  the  defendant  delivered  to  the  plaintiffs,  and  they 

ment,  delivered 

to  the  plaintiff, 

and  they  accepted  and  received  of  him,  143  loads,  on  the  torms  aforesaid,  in  fhU  satisfiM^tion 

and  discharge  of  the  cansos  of  action  in  the  declaration  mentioned,  so  fiur  as  they  rdated  to 

143  loads  of  timber  in  the  contract  mentioned ;  and  that  the  defendant,  within  a  reasonable 

time,  tendered  the  plaintiffs  the  residue  of  the  timber  to  complete  the  contract : — 

Held,  on  demurrer,  that  the  plea  was  neither  good  as  a  plea  of  accord  and  satisfiution, 
for  want  of  an  averment  of  satisfaction ;  nor  as  a  plea  of  performance,  there  being  no  aver- 
ment, express  or  implied,  that  the  sabstituted  agreement  was  accepted  in  latiafiMTtion. 
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the  plaintiffs  accepted,  a  certain  quantity,  to  wit,  one  1855. 
hondred  and  forty-three  loads  of  other  timber,  as  and  for  gabbibl 
so  much  of  the  timber  to  be  loaded  and  delivered  by  the  ^  "• 
defendant  for  the  plaintiffs  as  aforesaid,  and  a  reason- 
able time  from  and  after  the  time  that  the  defendant 
had  notice  as  aforesaid  that  the  said  ships  were  ready  to 
receive  on  board  the  said  timber,  for  the  defendant  to 
deliver  the  residue  of  the  said  timber  as  aforesaid,  had 
elapsed  long  before  the  commencement  of  this  suit :  yet 
the  defendant  did  not  nor  would  deliver  to  the  plaintiffs 
the  said  residue  of  the  said  timber  according  to  the  said 
contract,  but  wholly  made  default  therein ;  and  thereby 
the  plaintiffs  were  deprived  of  great  gains  and  profits 
that  they  otherwise  would  have  gained  by  the  re-sale  of 
the  said  timber  at  the  market-prices  of  the  day,  at  the 
time  when  the  timber  should  have  been  so  delivered  by 
the  defendant,  and  were  also  put  to  great  trouble,  incon- 
venience, and  cost,  and  suffered  serious  damage  in  con- 
sequence of  their  being  unable,  by  reason  of  the  said 
default  of  the  defendant,  to  fulfil  and  complete  a  certain 
contract  they  had  entered  into  for  the  supply  of  timber 
to  certain  other  persons ;  and  the  plaintiffs  thereby  also 
lost  and  were  deprived  of  the  use,  benefit,  and  advantage 
of  the  said  ships,  and  of  the  freight  or  hire  which  they 
were  obliged  to  pay  and  did  pay  for  the  same,  to  a  large 
amount,  to  wit,  400/.,  and  were  otherwise  greatly  da- 
maged :  And  the  plaintiffs  claimed  800/. 

Fourth  plea, — that,  after  the  accruing  of  the  plain-  Fourth  plea. 
tifls^  right  of  action  on  the  said  contract  in  the  declara- 
tion mentioned,  and  before  this  suit,  it  was  mutually 
agreed  between  the  plaintiffs  and  the  defendant  that  the 
defendant  should  deliver  to  the  plaintiffs,  at  the  Com- 
mercial Docks,  in  the  county  of  Surrey,  certain  timber 
forming  part  of  the  respective  cargoes  of  two  ships  re- 
spectively called  the  ^'John  and  James  ^^  and  the 
'*  Venus,'^  and  in  the  place  of  a  like  quantity  of  the 
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1855.        said  timber  by  the  said  contract  agreed  to  be  deliTered 
Gabbibl""   ^^  ^^  board  at  Dantzic^  and  that  the  defendant  should 

«•  make  up  the  balance  of  the  said  timber  in  the  said 

Dbbsseb.  .       .  .     .^ 

contract  mentioned,  by  delivering  to  the  plaintiffs  at 

the  port  of  London,  within  a  reasonable  time  in  that 
behalf,  siich  quantity  of  suitable  timber  of  like  qua- 
lity and  description  out  of  certain  other  ships  the 
defendant  might  have  as  should  be  necessary  to  make 
up  the  residue  of  the  said  timber  in  the  said  con- 
tract mentioned;  and  that  such  delivery  of  the  tim- 
ber forming  part  of  the  respective  cargoes  of  the  "  John 
and  James '^  and  of  the  ^'Venus''  as  aforesaid,  and 
of  the  said  other  timber  out  of  the  said  other  ships, 
should  be  accepted  and  received  by  the  plaintiffs  in  full 
satisfaction  and  discharge  of  all  causes  and  rights  of 
action  upon  the  said  contract  in  the  declaration  men- 
tioned, and  of  all  damages  in  respect  thereof :  That  the 
defendant  did  thereupon,  in  part  performance  of  the  said 
agreement  in  that  plea  mentioned,  deliver  to  the  plain- 
tiffs, and  the  plaintiffs  then  accepted  and  received  of  the 
defendant,  the  said  timber  forming  part  of  the  cargoes  of 
the  "  John  and  James^'  and  the  '^  Venus"  respectively, 
to  wit,  one-hundred  and  forty-three  loads,  on  the  terms 
aforesaid,  and  in  fall  satisfaction  and  in  discharge  of  the 
causes  of  action  in  the  declaration  mentioned  so  far  as 
they  related  to  one  hundred  and  forty-three  loads  of 
timber  in  the  said  contract  mentioned :  That  the  de- 
fendant did  afterwards,  and  before  the  suit,  and  within 
a  reasonable  time  in  that  behalf,  duly  tender  and  offer 
to  the  plaintiffs  at  the  port  of  London  such  quantity  of 
suitable  timber  of  like  quality  and  description  to  the 
timber  in  the  said  contract  mentioned,  out  of  certain 
other  ships  the  defendant  then  had,  as  was  necessary  to 
make  up  the  residue  of  the  said  timber  in  the  said  con- 
tract mentioned,  which  said  timber  the  plaintiffs  then 
whoUy  refused  to  accept  or  receive  from  the  defendant : 
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And  that  the  defendant  was  thenceforth  ready  and  1855. 
willing  to  deliver  to  the  plaintiffs  the  said  timber  out  of 
the  said  other  ships^  until  the  expiration  of  a  reasonable 
time  in  that  behalf^  during  all  which  time  the  said  tim- 
ber necessarily  remained  and  was  in  an  exposed  part  of 
the  port  of  London^  to  wit^  in  the  river  Thames,  at  the 
risk  and  expense  of  the  defendant,— of  all  which  the 
plaintiffs  then  had  notice. 

To  this  plea  the  plaintiffs  demurred,  the  ground  of  Demurrer, 
demurrer  stated  in  the  margin  being, — "  that  the  plea 
shews  an  accord  merely,  without  satisfaction.^'     Joinder 
in  demurrer. 


ChanneUy  Serjt.,  in  support  of  the  demurrer,  (a)  The 
plea,  if  intended  as  an  accord  and  satisfaction,  is  bad 
on  the  ground  that  it  shews  no  satisfaction :  and  if,  on 
the  other  hand,  the  making  of  the  agreement  itself  was 
relied  upon,  there  is  no  allegation,  either  express  or  im- 
plied, that  the  agreement  was  accepted  in  satisfaction. 
The  distinction  is  pointed  out  in  Flockton  v.  Hall,  14  Q. 
B.  880,  where,  to  a  declaration  in  case  for  infringing  a 
patent,  the  defendants  pleaded,  in  bar  of  the  further 
maintenance  of  the  action,  that,  after  declaration,  it  had 
been  agreed  between  the  plaintiffs  and  the  defendants, 
that  the  defendants  should  admit  their  liability  to  the 
action,  as  they  then  did  admit;  that  the  defendants 
should  take,  and  the  plaintifis  grant,  a  licence  for  the 
use  of  the  invention ;  that  the  defendants  should  hand 
a  cheque  for  75/.  to  a  third  person,  to  be  held  till  the 


(a)  The  points  marked  for 
argament  on  the  part  of  the 
plaintiffyS  were, — "  That  the 
plea  states  an  accord  only, 
without  satisfaction;  and  that 
the  non-performance  by  the 
plaintiffs  of  the  alleged  agree- 


ment might  afford  a  ground  of 
action  against  them  at  the  suit 
of  the  defendant,  but  that  ao>- 
ceptance  by  the  plaintiffs  in 
satisfaction  was  essential  to  the 
validity  of  the  plea  as  a  plea 
in  bar  of  the  action." 


DRS88EB. 
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1855.        grant  of  the  licence,  and  then  handed  by  him  to  the 

— plaintiffs;  that  the  plaintifiB  and  defendants  should  re- 

V.  spectively  bear  their  own  costs  of  the  action ;  that  "  this 

action,  and  the  causes  of  action  included  in  the  same, 
should  be  settled,  satisfied,  discharged,  and  terminated 
by  the  arrangement  and  agreement  before  mentioned :" 
the  plea  then  alleged  that  the  defendants  admitted  their 
liability,  drew  and  delivered  the  cheque,  and  had  always 
been  ready  to  perform  the  agreement,  take  the  licence, 
and  pay  their  own  costs, — of  which  the  plaintifEs  had 
notice :  and  it  was  held  a  bad  plea ;  for  that,  if  the 
agreement  were  construed  as  an  accord  in  respect  of  the 
things  to  be  done,  there  was  no  averment  of  satiafac- 
tion, — the  stipulations  of  the  defendants  not  having  been 
all  performed;  and,  if  the  making  of  the  agreement 
itself  was  relied  upon,  there  was  no  allegation,  express 
or  implied,  that  the  agreement  was  accepted  in  satis&c- 
tion ;  and,  further,  that  the  plea  was  bad,  because  it  left 
it  ambiguous  which  of  the  two  matters  above  specified 
was  relied  upon  as  the  accord  and  satisfaction.  Coleridge, 
J.,  there  says :  ''  There  may  be  two  kinds  of  accord  : 
the  making  of  the  agreement  itself  may  be  what  is 
stipulated  for,  or  the  doing  the  things  mentioned  in  the 
agreement.  In  the  latter  case,  the  plea,  as  is  admitted, 
ought  to  aver  that  the  things  have  been  done,  and  the 
agreement,  without  that,  afibrds  no  answer.  Where 
the  making  of  the  agreement  is  itself  the  thing  looked 
to,  the  plea  must  aver  that  it  has  been  accepted  in  satis- 
faction :  that  averment,  in  truth,  carries  with  it  the  fact 
of  performance  of  all  that  was  to  be  done  in  order  to 
settle  the  action  :  it  leaves  nothing  in  fieri,  nothing  in- 
complete/^ The  judgment  of  the  court  below  was 
afiSrmed  on  error :  see  Hall  v.  Flockton,  16  Q.  B.  1039,  . 
where  Parke,  B.,  in  delivering  judgment,  says, — '^The 
plea  is  defective  in  not  shewing  that  the  agreement 
relied  upon  was  accepted  in  satisfaction ;  the  only  alle- 
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gation  on  the  point  being,  that  ^it  was  agreed'  that  cer-  1855. 
tain  things  should  be  done,  and  this  action  'settled,  gabbibl 
satisfied,  dischai^ed,  and  terminated  by  the  arrange- 
ment and  agreement  before  mentioned/  'Arrange- 
ment '  there,  must  mean  something  more  than  '  agree- 
ment/ I  do  not  say  that  there  may  not  be  other 
objections  to  the  plea :  bat  the  ground  of  our  decision 
is,  the  want  of  an  averment  that  the  agreement  on  the 
part  of  the  defendants  was  accepted  in  satisfaction/' 
Readiness  to  perform  is  not  tantamount  to  performance : 
CJom.  Dig.  Accord  (B.  4.). 

Milward,  contrit.  It  must  be  conceded  that  this  is 
not  a  plea  of  performance.  It  shews  an  agreement  to 
substitute  other  timber  for  the  timber  originally  con- 
tracted to  be  delivered,  and  that  a  portion  has  been 
actually  delivered  to  and  accepted  by  the  plaintifis  in 
part  satisfaction  of  the  original  contract.  [Maule,  J. 
The  plea  professes  to  be  pleaded  to  the  whole  cause  of 
action.]  The  plea  is  to  be  taken  distributively,  accord- 
ing to  the  75th  section  of  the  Common  Law  Procedure 
Act,  15  &  16  Vict.  c.  76,  which  provides  that  "pleas  of 
payment  and  set-off,  and  all  other  pleadings  capable  of 
being  construed  distributively,  shall  be  taken  distri- 
butively, and,  if  issue  is  taken  thereon,  and  so  much 
thereof  as  shall  be  sufficient  answer  to  part  of  the  causes 
of  action  proved  shall  be  found  true  by  the  jury,  a  ver- 
dict shall  pass  for  the  defendant  in  respect  of  so  much 
of  the  causes  of  action  as  shall  be  answered,  and  for  the 
plaintiff  in  respect  of  so  much  of  the  causes  of  action  as 
shall  not  be  so  answered."  [Jervis,  C.  J.  You  misap- 
ply that  section  :  it  has  reference  only  to  the  finding  of 
the  jury  upon  issues  joined.]  The  plea  states  that  the 
defendant,  in  part  performance  of  the  substituted  agree- 
ment, delivered  to  the  plaintiffs,  and  the  plaintiffs  ac- 
cepted and  received  of  him,  one  hundred  and  forty-three 
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1855.        loads  of  timber  by  the  ^'  James  and  Jolm "  and  the 

Q^juj,       '*  Venus  '^  respectively,  "  in  full  satis&ction  and  discharge 

^'  of  the  causes  of  action  in  the  declaration  mentioned  so 

•Drbssxb. 

far  as  they  related  to  one  hundred  and  forty-three  loads 

of  timber  in  the  said  contract  [the  original  contract] 
mentioned/'  [Jervis,  C.  J.  You  contend,  that  by  the 
partial  satisfaction,  without  accord,  you  may  have  two 
judgments  ?  Maule,  J.  Suppose  it  had  been  payment 
of  part  pleaded  to  the  whole  declaration?]  Then  it 
would  have  been  good.  l^MatUe,  J.  The  Common  Law 
Procedure  Act  did  not  mean  to  make  a  plea  good  which 
was  bad  before,  but  to  give  particular  pleas  a  partial 
efficacy.  This  plea  should  have  been  confined  to  part  of 
the  causes  of  action.]  The  substantial  question  is,  whe- 
ther the  plea  does  not  set  forth  enough  to  shew  an 
executed  contract.  It  states,  that,  instead  of  delivering 
at  Dantzic,  as  provided  by  the  original  contract,  the 
defendant  agreed  to  deliver  certidn  other  timber  in  Lon- 
don, that  the  plaintifi^  accepted  part  of  the  substituted 
timber  in  satisfaction  pro  tanto  of  the  original  contract, 
and  that  the  defendant  has  done  all  that  was  in  his 
power  to  perform  the  substituted  agreement.  [Mande^ 
J.  In  short,  it  amounts  to  tender.  The  meaning  of  an 
accord  and  satisfaction  is,  that  there  has  been  an  agree- 
ment, and  that  that  agreement  has  been  completely 
performed,  and  so  there  has  been  a  total  extinguishment 
of  the  original  cause  of  action.  Here,  it  was  never  in- 
tended to  extinguish  the  original  cause  of  action  by  part- 
performance  of  the  substituted  contract.]  In  Flockton 
V.  Hall,  there  was  no  tender,  and  the  plea  was  ambigu- 
ous ;  and,  besides,  the  question  arose  on  special  demur- 
rer. l^MatUe,  J.  You  say  this  plea  is  not  ambiguous. 
What  does  it  mean  ?]  That  the  performance  of  the  sub- 
stituted agreement  should  be  a  satisfaction  of  the  causes 
of  action  for  the  breach  of  the  original  contract.  [Maukf 
J.     That  means,  the  whole  performance.]     In  Peyto^s 
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Case^  9  C!o.  Bep.  79.  a.^  it  is  laid  down,  that,  ^^  If  a  man        1855. 
be  bound  by  bond  in  200  qrs.  of  wheat,  upon  condition      gIbml 
to  pay  20/.,  the  obligor  may,  by  accord  betwixt  them,  «'• 

give  him  a  horse,  or  a  gold  ring,  &c.,  in  satisfaction  of 
the  money,  although  the  money  iu  such  case  is  collateral 
to  the  bond ;  and  therefore,  if  a  man  enfeoff  another  by 
deed,  upon  condition  that  the  feoffee  shall  pay  a  sum  of 
money,  &c.,  the  feoflFee  may,  by  accord  betwixt  them  give 
the  feoffor  a  horse,  or  a  gold  ring,  &c.,  in  satisfaction;  and 
yet  the  money  in  such  case  is  collateral,  having  regard 
to  the  land ;  for,  if  tender  be  made,  and  refusal,  he  shall 
never  pay  the  money ;  ergo,  it  is  a  mere  collateral,  quia 
reprobata  pecunia  in  hoc  casu  liberat  solventem ;  and 
therewith  agrees  Litt.  Cap.  Conditions,  79.  b.  So,  if  a 
man  be  bound  by  bond  in  100  qrs.  of  wheat,  upon  con- 
dition to  pay  50  qrs.,  he  cannot  give  money  or  other 
thing  in  satisfaction  thereof,  because  the  contract  origin- 
ally was,  not  for  money,  but  for  a  collateral  thing :  and, 
in  such  case,  if  the  obligor  tenders  it  at  the  day,  and  the 
other  refuses,  he  shall  plead  it,  without  saying  it  is  yet 
ready,  because  com  is  bonum  periturum,  and  it  is  a 
charge  to  the  obligor  to  keep  it :  and  so  it  was  held  in 
28  H.  8,  in  the  Common  Pleas,  as  Carrel  has  reported.^' 
IWilliams,  J.  In  Comyns^s  Digest,  Accord  (B.  4.),  it  is 
said, — '^Readiness  to  perform  is  not  sufficient.  An 
accord  must  be  executed,  otherwise  there  will  be  no 
remedy  for  a  non-performance :  and,  therefore,  an  ac- 
cord to  pay  money  in  satisfaction  is  not  good,  if  it  shews 
only  that  he  is  ready  to  pay ;  but  he  ought  to  say  that 
he  has  paid  it.  So,  if  he  shews  only  a  tender  and  re- 
fusal/' For  this  Chief  Baron  Comyns  refers  to  Peytoe's 
Case,  9  Co.  Rep.  79.  b.,  where  Lord  Coke  says  "  Every 
accord  ought  to  be  full,  perfect,  and  complete :  and,  if 
divers  things  are  to  be  performed  by  the  accord,  the 
performance  of  part  is  not  sufficient,  but  all  ought  to  be 
performed.*'     He  also  cites  Shepherd  v.  Lewis,  2  Sir  T. 
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Jones^  6.  There,  to  indebitatus  assumpsit  the  defend- 
ant pleaded  an  agreement  to  do  divers  things,  and 
averred  performance  of  part,  and  tender  of  performance 
of  the  residue,  which  the  plaintiff  refused ;  and  the  plea 
was  held  bad  on  demurrer.  That  is  exactly  in  point.] 
The  latter  part  of  the  judgment  of  Parke,  B.,  in  Evans 
V.  PowiSy  1  Exch.  601,  608,  would  seem  to  shew  that  a 
tender  would  be  sufGldent. 


Per  Curiam.  The  plea  is  bad,  for  the  causes  assigned. 

Judgment  for  the  plainti£b. 


The  Northampton  Oas-Light  Company  v. 
William  Pabnell  and  Another. 

Jan,  18. 

The  pluntifib  X  HE  declaration  stated,  that,  by  deed  made  between 
affS^he  de-  Jo^n  Parnell  of  the  first  part,  the  plaintifiEs  of  the  second 
fendanta,  as       part^  and  the  defendants  of  the  third  part,  the  said  John 

sureties,  upon  a   *  ,*  i  i  .  i        . 

deed,  dated  the  Parncll,  amongst  other  things,  covenanted  with  the 
1853  betweim'  plaintiffs,  Ofi  the  execution  thereof ^  to  commence  in  a 

a.,  of  the  first 
part,  the  plain- 

tifis  (a  corporation)  of  the  second  part,  and  the  defendants  of  the  third  part»  whereby  A., 
in  consideration  of  a  certain  sum  of  money  to  be  paid  as  therein  mentioned,  covenanted 
with  the  plaintiffs  that  he  would,  on  the  execution  thereof,  commence,  and,  within  three 
months  from  the  date  of  the  deed,  finish  in  a  workmanlike  manner,  a  gas-lK>lder  tank  for 
the  plaintiffs, — with  a  penalty  for  default ;  and  the  defendants,  as  sureties  for  A.,  cove- 
nanted for  the  due  performance  by  A.  of  all  the  covenants,  &c,  in  the  deed  contained  on  the 
part  of  A.,  which  should  be  subsisting  and  not  annulled  or  avoided,  and  that  they  would, 
m  case  of  default,  pay  the  plaintiffb  such  sum  as  and  for  liquidated  damages  as  J.  £.,  the 
plaintifb'  engineer,  thou/d  in  hit  opinion  adjudge  to  be  reaeonable  and  proper  to  be  paid 
for  euch  default,  not  exceeding  300/.  The  dedaration  alleged  a  de&nlt  by  A.,  and  that 
the  said  J.  E.  had  in  his  opinion  a(^ndged  300/.  to  be  reasonable  and  proper  to  be  paid  to 
the  plaintiffs  as  and  for  liquidated  damages  for  A.'s  default. 

The  defendants  pleaded, — that  the  plaintiffii  did  not  execute  the  deed  until  after  the 
expiration  of  three  months  from  the  date  thereof : — Held,  bod,  inasmuch  aa  the  execution  of 
the  deed  by  them  was  not  a  condition  precedent  to  thdr  right  to  sue  for  a  breach  of  any 
covenant  therein  contained;  and  that  the  droumstanoe  of  thdr  being  a  eorporation  made 
no  difference  in  this  respect. 

The  defendants  further  pleaded, — that,  before  the  acyudication  of  J.  E.,  the  def^ndanti 
and  A.  gave  him  notice  that  thcnr  respectively  revoked  any  submission  or  referenoe  to 
arbitration  contained  in  the  deed  : — Held,  bad ;  the  abjudication  by  J.  E.  bdng  a  mere 
appraisement^  and  not  an  award. 


HILA&Y   TERM^    18  VICTORIA.  631 

good  and  workmanlike  manner^  and  to  the  satisfaction         1855. 
and  according  to  the  direction  of  John  Eunson  in  the  rp^^ 

said  deed  mentioned,  forthwith  begin,  and  in  a  substan-  NoBTHAMProif 
tial,  perfect^  and  workmanlike  manner  build,  erect,  CoMPAinr 
complete,  and  finish  a  gas-holder  tank,  and  also  execute  parnbll. 
certain  other  works  in  the  said  deed  mentioned  or  re- 
ferred to,  of  the  proper  materials,  and  in  manner  in  the 
said  deed,  and  in  the  drawings  therein  referred  to,  de- 
tailed and  provided  for,  subject  to  the  conditions  in  the 
said  deed  expressed ;  the  said  tank  to  be  finished  within 
three  months  from  the  date  of  the  said  indenture,  ready 
to  receive  the  gas-holder ;  and  all  excavated  matter  to  be 
removed  and  deposited  on  the  adjacent  ground,  to  such 
situation  therein  as  the  engineer  of  the  company  might 
in  writing  from  time  to  time  direct,  but  within  a  distance 
of  fifty  yards  from  the  outside  of  the  said  tank ;  the  yard 
round  to  be  levelled  and  left  clean  and  neat ;  the  contract 
to  include  all  and  every  costs,  charge,  and  expense  of 
materials,  workmanship,  and  carriage  of  same,  also  of 
all  implements,  tools,  and  scaffolding,  and  carriage  of 
same,  together  with  everything  of  whatsoever  kind  or 
nature  which  might  be  necessary  to  begin,  carry  on,  and 
within  the  stipulated  period  to  fully,  substantially,  and 
satisfactorily  complete,  all  the  excavation,  brickwork,  and 
puddle  comprised  and  included  in  the  specification  and 
contract,  according  to  the  specification  and  drawings, 
and  in  such  a  manner  as  should  and  might  be  satisfac- 
torily and  fairly  understood  and  construed  therefrom ; 
the  said  work  to  be  done  under  the  superintendence 
and  direction,  and  to  the  satisfaction  also,  of  the  engineer 
appointed  by  the  directors  of  the  said  company  for  them 
and  on  their  behalf  to  superintend  the  same,  and  to  the 
satisfaction  likewise  of  the  clerk  of  the  works :  That  it 
was  by  the  said  deed  further  agreed,  that,  should  it  at  any 
time  appear  that  the  said  John  Pamell  was  neglecting 
or  wilfully  delaying  the  work,  or  was  not  using  in  every 
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1855.        V&7  clue  and  reasonable  diligence  to  proceed  with  and 
IT  complete  the  same,  or  any  particular  portion  thereof,  so 

NoBTHAMPTON  as  to  havc  the  same  duly  and  properly  finished  within 
€k)icpANT  the  time  specified  and  assigned  for  such  completion,  then, 
^   ^*  in  such  case  as  aforesaid,  the  directors  of  the  said  com- 

pany,  by  themselves,  their  engineer,  or  agent,  should 
have  full  power,  and  should  be  at  liberty  either  to  direct, 
order,  and  cause  additional  workmen  to  be  put  on  at  the 
cost,  charge,  expense,  and  risk  of  the  said  John  Pamell, 
such  additional  workmen  to  be  completely  under  the 
control  and  management  of  the  engineer  or  his  derk 
of  works,  or  the  said  directors  should  have  full  power  and 
be  at  liberty  to  determine  and  put  an  end  to  the  contract, 
and  to  take  the  work  quite  out  of  the  said  John  Pamell's 
hands,  and  to  employ  other  persons  to  finish  the  said 
works :  That  it  was  further  agreed,  that,  in  the  event  of 
its  being  determined  by  the  said  directors  to  put  an  end 
to  the  contract,  and  to  take  the  work  quite  out  of  the 
said  John  Pamelas  hands,  three  dear  days'  notice  of  the 
intention  of  the  said  directors  so  to  do,  and  stating  the 
day  on  which  they  intended,  by  themselves  or  their 
engineer,  agent,  or  workmen,  to  take  possession  as  afore- 
said,— such  notice  to  be  signed  on  their  behalf  by  the 
engineer, — should  be  given  to  the  said  John  Pamell,  or 
should  be  left  at  his  usual  place  of  residence,  or  it  should 
be  sufficient  to  affix  such  notice  on  some  conspicuous 
part  of  the  building  :  That  it  was  further  agreed,  that^ 
in  the  event  of  the  contract  being  determined  and 
put  an  end  to  previous  to  its  determination  and  dis- 
charge by  due  course  of  performance,  any  money  or 
sum  of  money,  instalment,  or  balance  which  might  be 
then  and  there  due,  or  which  might  be  about  to  become 
due  to  the  said  John  Pamell,  should  be  kept  back  from 
him,  and  should  be  detained  in  the  hands  of  the  direc- 
tors, or  in  the  hands  of  any  person  appointed  by  them, 
until  the  whole  of  the  work  should  be  completed  by 


L 
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whomsoeyer  might  be  appointed  to  finish  the  same^  when        1855. 

the  full  amount  of  all  loss,  charges,  damage,  and  expense         ^^^       ' 

caused  by  or  arising  out  of  the  default  of  the  said  John  NoBTHAMPrcfcr 

.  .  .  .  Qas-Light 

Pamell  in  proceeding  with  and  duly  completing  his  con-      Comfakt 

tract,  and  of  the  consequent  determination  of  the  con-  p^botll. 
tract,  and  of  employing  other  persons  to  finish  the  work, 
should  be  defrayed  by  the  said  John  Pamell,  and  should 
be  deducted  from  the  sum,  instalment,  or  balance  kept 
back  and  retained  as  aforesaid ;  but  that,  if  the  amount 
of  such  loss,  charges,  damage,  and  expense  should  be 
greater  than  the  sum,  instalment,  or  balance  so  kept 
back  and  retained  by  the  directors,  then  and  in  such 
case  the  said  sum,  instalment,  or  balance  should  be  ap- 
plied to  its  extent  in  part  liquidation  and  discharge  of 
such  loss,  charge,  damage,  and  expense  as  aforesaid,  and 
the  deficiency  should  be  sought  to  be  recovered  from  the 
said  John  Pamell  by  due  course  of  law :  That  it  was  Time  for  the 
further  agreed  that  the  whole  of  the  work  should  be  well  th™work!"  ° 
and  fully  completed,  and  the  building  should  be  in  a  fit 
and  proper  state  for  the  gas-holder  on  or  before  the  30th 
of  June,  1853,  or^  in  default  thereof,  the  said  John  Par- 
nell  should  forfeit  and  pay  to  the  plaintifis  the  sum  of 
50/.,  and  the  sum  of  20«.  for  each  and  every  day  for  and 
during  which  the  full  and  satisfactory  completion  of  the 
work  and  contract  should  or  might  be  delayed  beyond 
the  aforesaid  30th  of  June,  1853,  and  the  said  directors 
should  have  the  power  and  be  at  liberty  to  deduct  the 
full  amount  of  any  penalty  or  forfeiture  which  might 
accrue  and  arise  as  aforesaid  from  or  out  of  any  balance 
or  portion  thereof  which  might  at  that  time  remain  un- 
paid;  and  that  the  mode  of  payment  should  be  as 
therein  mentioned :  That  the  defendants,  as  sureties  for  Covenants  by 
the  said  John  Pamell,  by  the  said  indenture  covenanted  ^f^^  *" 
with  the  plaintiffs,  that  the  said  John  Pamell  would  well 
and  truly  observe,  perform,  and  keep  all  and  every  the 
clauses,  covenants,  and  agreements  in  the  said  indenture 
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1855.        contained  or  referred  to  by  and  on  the  part  of  the  said 

Thb  John  Pamell,  his  executors  or  administrators,  and  which 

^a^L^mr'  sho^d  be  subsisting  and  not  annulled  or  avoided ;  and 

that^  in  default  thereof,  ihe  defendants  would  pay  to  the 
plaintiffs  such  sum  or  sums  of  money,  as  and  for  liquidated 
damageSy  and  not  in  the  nature  of  a  penalty,  as  the  said 
John  Eunson,  or  other  the  engineer  for  the  time  being  of 
the  said  company,  should  in  his  opinion  adjudge  to  he 
reasonable  and  proper  to  be  paid  for  such  default,  never- 
theless in  no  event  to  exceed  the  sum  of  300/.  Averment, 
that,  although  the  plaintifb  and  all  other  persons  had  at 
all  times  done  all  things  necessary  to  entitle  them  to 
have  the  said  tank  and  works  built,  erected,  completed, 
finished,  and  executed  in  manner  and  by  the  time  afore* 
said,  and  all  necessary  times  and  things  in  that  behali 
respectively  had  elapsed  and  happened,  and  the  cove- 
nants and  agreements  aforesaid  were  subsisting,  and 
were  not  annulled  and  avoided,  yet  the  said  tank  and 
works  were  not  finished  and  well  and  fully  completed, 
and  the  said  building  in  a  fit  and  perfect  state  fbr  the 
gas-holder,  on  the  30th  of  June,  1853,  and  the  full  and 
satisfactory  completion  of  the  said  work  and  contract 
was  delayed  beyond  the  said  last-mentioned  day,  for 
divers,  to  wit,  three  hundred  days;  and  the  said  tank 
and  works  never  were  finished  and  completed  by  the  said 
John  Pamell  according  to  the  said  contract;  and  the 
plaintifis  had  been  put  to  and  incurred  loss,  charges, 
damages,  and  expenses  in  and  about  the  finishing  and 
completing  the  said  tank  and  works,  by  reason  of  the 
default  of  the  said  John  Pamell  in  observing  the  cove- 
nants and  agreements  aforesaid,  to  a  large  amount,  to 
wit,  1000/.;  and  the  said  sum  of  50/.,  and  also  a  large 
•"being  at  and  sum  of  money,  to  wit,  the  sum  of  300/.,*  fbr  each  and 
of  20»."  every  day  beyond  the  30th  of  June,  1853,  during  which 

the  completion  of  the  said  work  and  contract  was  de- 
layed as  aforesaid,  and  also  the  amount  of  the  said  loss, 
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chains,  dmntages,  and  expenses,  had  not  been  paid  to        1855. 
the  pkiintifis  hj  the  said  John  Pamell^  but  remained  xhb 

due  and  owing  to  them,  contrary  to  his  covenants  afore-  ^Q^LinMnp*' 
said ;  and  the  said  John  Eunson  had  in  his  opinion  ad-      CSqmpakt 
judged  the  sum  of  dOOL  to  be  reasonable  and  proper  to      Pabitbll. 
be  paid  to  the  plaintiffs  as  and  for  liquidated  damages  for 
the  de&ult  of  the  said  John  Parnell  in  well  and  truly 
obsernng,  performing,  and  keeping  the  clauses,  eove- 
nants,  and  agreements  aforesaid ;  and  all  other  things 
had  been  done,  and  all  times  had  elapsed,  necessary  to 
entitle  the  plainfcifb  to  have  and  receive  of  and  from  the 
defendants  the  said  last-mentioned  sum  of  300/.;  yet 
thai  the  said  sum  of  3002.  remained  due  and  unpaid  and 
in  anrear  to  the  plaintiffs,  &c. 

The  defendants,  pleaded, — first,  that  the  said  deed  in  Fint  plea. 

,iji..  ..         ,  «.  -I.  Non-execution 

the  dedaration  mentioned  was  and  is  an  indenture  com-  of  the  deed  by 
mencing  in  the  words  following,—"  This  indenture  made  *^®  company. 
the  SOtk  of  March,  1853,  between  John  Parnell,  of  &c., 
of  the  first  part.  The  Northampton  Gkis-Light  Company 
(meaning  the  plaintifis),  acting  in  pursuance  of  an  act 
passed  in  the  fourth  year  of  the  reign  of  King  George 
the  Fourth,  intituled  '  An  act  to  establish  a  company 
for  lighting  with  gas  the  town  of  Northampton,^  of  the 
second  part,  and  William  PameU,  of  &c.,  and  Thomas 
WilHams,  of  8oe.  (meaning  the  defendants),  of  the  third 
part:  Whereas  the  said  parties  hereto  of  the  second 
pari  (meaning  the  plaintiffs)  have  proposed  to  cause  to 
be  erected  on  a  piece  of  ground  near  to  their  gas-works, 
a  gas-holder  tank,  with  its  appurtenances :  And  whereas 
tenders  for  the  erection  of  the  said  gas-holder  tank  have 
been  reeeived,  in  reply  to  advertisements  publicly  cir- 
culated for  tiiat  purpose ;  and  the  said  parties  hereto  of 
the  second  part  (meaning  the  plaintiffs)  have  agreed  to 
adopt  and  accept  th^  tender  and  proposal  of  the  said 
John  PameU  for  the  making  of  the  same,  according  to 
and  in  conformity  with  the  specifications  herewith  em- 

T  T  2 


686  IN   THE   COMMON   PLEAS, 

1855.        bodied^  and  according  to  the  drawings  signed  by  the 
^^  said  John  Pamell  and  John  Eunson^  engineer  to  the 

NoBTHAMPTOH  said  company  (meaning  the  plaintiffs)^  at  or  for  the  price 
CoMPAKY  or  sum  of  803/.  10«. :  And  whereas  the  said  John  Far- 
Pabotll.  ^^^  ^**^  proposed  the  said  William  Pamell  and  Thomas 
Williams^  with  their  consent,  to  be  his  sureties  for  the 
performance  of  the  said  work,  in  manner  hereinafter 
contained  :  Now,  this  indenture  witnesseth,  that,  in  con- 
sideration of  the  sum  of  money  in  manner  hereinafter 
agreed  to  be  paid  to  the  said  John  Pamell  by  the  said 
parties  hereto  of  the  second  part  (meaning  the  plaintifb), 
the  said  John  Pamell  doth  hereby,  for  himself,  and  for 
his  executors  and  administrators,  covenant,  promise,  and 
agree  with  and  to  the  said  parties  hereto  of  the  second 
part  (meaning  the  plaintiffs),  their  executors  and  ad- 
ministrators, in  manner  following,  that  is  to  say, 
that  he  the  said  John  Pamell,  his  executors  or  ad- 
ministrators, shall  and  will,  on  the  execution  of  these 
presents,  commence,  and  in  a  good  and  workmanlike 
manner,  and  to  the  satisfaction  and  according  to  the 
direction  of  the  said  John  Eunson,  forthwith  begin, 
and  in  a  substantial,  perfect,  and  workmanlike  manner, 
build,  erect,  complete,  imd  finish  the  said  gas-holder 
tank,  of  the  proper  materials,  and  in  manner  detailed  in 
the  specification  following,'^ — which  said  covenant  as 
hereinbefore  set  forth  formed  part  of  the  several  cove- 
nants of  the  said  John  Pamell  contained  in  the  said 
deed :  That  the  said  deed  then  proceeded  to  specify  the 
works  to  be  done  by  the  said  John  Pamell,  and  also 
contained  divers  other  clauses  and  stipulations  (some  of 
which  were  stated  in  the  declaration),  and,  amongst 
others,  it  purported  to  contain  a  covenant  or  agreement 
on  the  part  of  the  plaintiffs  with  the  said  John  Pamell 
as  to  the  mode  of  payment  by  the  plaintiffs  to  the  said 
John  Pamell  for  the  said  work,— ashy  the  said  deed, 
reference  being  thereunto  had,  would  more  ftiUy  and  at 
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large  appear :  That  the  plaintiffs  did  not  execute  the        1855. 
said  deed  until  after  the  30th  of  June,  1853,  and  after  ^^^ 

the  expiration  of  the  said  period,  to  wit,  of  three  months  Nobthamptoh 
from  the  date  of  the  said  deed  in  the  declaration  men-      Compant 
tioned,  and  after  the  supposed  breaches  of  covenant  by      p^b^xll. 
the  said  John  Famell  in  the  declaration  mentioned: 
And  that  the  plaintiffs  never  paid  to  the  said  John  Far- 
nell  any  part  of  the  sum  in  the  said  deed  mentioned,  and 
therein  expressed  to  be  agreed  to  be  paid  by  the  plain- 
tiffs to  the  said  John  Pamell. 

Second  plea, — That,  after  the  date  and  making  of  the  Second  plea. 
said  deed  in  the  declaration  mentioned,  it  appeared  to  Emwon's^"  ^ 
the  directors  of  the  said  company  (as  the  fact  was)  that  anthority. 
the  said  John  Pamell  was  neglecting  or  wilftdly  delay- 
ing the  work  in  the  said  deed  mentioned,  and  was  not 
using  in  every  way  due  and  reasonable  diligence  to  pro- 
ceed with  and  to  complete  the  same,  so  as  to  have  the 
same  duly  and  properly  finished  within  the  time  specified 
or  assigned  in  the  said  deed  for  such  completion :  That 
thereupon  the  directors  of  the  said  company  determined 
to  put  an  end  to  the  said  contract,  and  to  take  the  work 
quite  out  of  the  said  John  Pamell^s  hands,  and  to  em- 
ploy other  persons  to  finish  the  said  works  in  pursuance 
of  the  power  in  that  behalf  contained  in  the  said  deed, 
as  in  the  declaration  mentioned :  That  the  directors  of 
the  said  company,  by  the  said  John  Eunson,  their  en- 
gineer, gave  the  said  John  Pamell  three  clear  days* 
notice  in  writing,  signed  on  their  behalf  by  the  said 
John  Eunson  as  their  engineer,  of  the  said  determination 
of  the  said  directors  to  put  an  end  to  the  said  contract, 
and  to  take  the  work  quite  out  of  the  hands  of  the  said 
John  Pamell,  at  the  expiration  of  three  clear  days  from 
the  day  of  the  date  of  the  said  notice,  and  thereupon  to 
take  possession  of  the  whole  of  the  said  work,  and  to 
deal  therewith  as  they  might  be  advised  :  That,  forthwith 
after  the  expiration  of  the  said  three  clear  days  in  the 
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1855.        said  notice  mentioned,  the  said  directors  did  determine 

^j^  and  put  an  end  to  the  said  contract,  and  take  the  said 

NoBTHAMPTov  wofk  quitc  out  of  the  hands  of  the  said  John  Pamell, 

Oak*  Light 

CoKBAXY  and  employ  other  persons  to  finish  the  said  works  ac- 
PAxntLL.  cording  to  the  survey  [specification?]  in  that  behalf 
contained  in  the  said  deed,  as  in  the  declaration  men- 
tioned; and  that  thereupon  diyers  of  the  clauses,  oore- 
nants,  and  agreements  on  the  part  of  the  aaid  John 
Pamell  contained  in  the  said  deed  ceased  to  be  subnt- 
ing,  and  then  became  and  were  annulled  and  avoided 
pursuant  to  the  provisions  in  that  behalf  contained  in 
the  said  deed,  as  in  the  declaration  mentioned,---of  all 
which  premises  respectively  the  said  John  Eunaon  had 
notice,  and  well  knew,  before  and  at  the  time  when 
he  made  the  adjudication  thereinafter  mentioned :  That, 
before  the  said  adjudication  of  the  said  John  Eunaon  in 
the  declaration  mentioned,  the  said  John  Pamell,  and 
also  the  defendants,  respectively,  gave  notice  in  writing 
to  the  said  John  Eunson  that  they  respectively  revoked 
any  submission  or  reference  to  arbitration  contained  in 
the  said  deed,  and  thereby  also  requested  him  the  said 
John  Eunson  not  to  make  any  award  or  adjudication 
touching  or  relating  to  any  of  the  matters  mentioned 
in  the  said  deed  :  That  the  said  John  Eunson  made  the 
said  adjudication  in  the  declaration  mentioned,  in  the 
absence  of  the  said  John  Pamell  and  of  the  defendants 
respectively,  and  without  any  notice  to  them,  or  any  or 
either  of  them,  of  his  the  said  John  Eunson^s  intentioa 
to  consider  or  proceed  on  the  matters  so  adjudicated  on, 
and  without  giving  them,  or  either  of  them,  any  oppor* 
tunity  of  being  heard  before  him,  [or  of  adducing]  any 
evidence  touching  or  relating  to  any  of  the  matters  so 
adjudicated  upon :  And  that  the  said  adjudication  in 
the  declaration  mentioned  was  and  is  an  instroment  in 
writing,  in  the  words  following, — "  Whereas,  under  and 
by  virtue  of  an  indenture  dated  the  30th  of  March,  1853, 
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and  made  between  John  Parnell  of  the  first  part^  The        1855. 

Northampton  6a»-Light  Company  of  the  second  part,         ^^^^ 

and  William  Parnell  and  Thomas  Williams  of  the  third  Nobthamptok 

Qa8-Lioht 
part^  the  said  John  Parnell,  for  the  consideration  therein      CoxpAinr 

mentioned,  covenanted  and  agreed  with  the  said  North-  p^j^Jjiui. 
ampton  Gas-Light  Company  to  erect  a  gas-holder  tank, 
and  to  execute  certain  works  therein  mentioned  at 
Northampton ;  and  the  said  William  Parnell  and  Tho- 
mas Williams,  as  sureties  for  the  said  John  Parnell,  did 
covenuit  with  the  said  company  that  the  said  John 
Parnell  would  truly  observe,  perform,  and  keep  all  and 
every  the  clauses,  covenants,  and  agreements  contained 
in  the  said  indenture ;  and,  in  default  thereof,  they  the 
said  William  Parnell  and  Thomas  Williams  would  pay 
to  the  said  company  such  sum  or  sums  of  money,  as  and 
for  liquidated  damages,  as  I,  John  Eunson,  the  engineer 
of  the  said  company,  should  in  my  opinion  adjudge  to 
be  reasonable  and  proper  to  be  paid  for  such  default, 
such  sum,  nevertheless,  in  no  event  to  exceed  the  sum 
of  300/. :  And  whereas  the  said  John  Parnell  has  made 
default  in  the  execution  of  the  said  works,  and  has  not 
observed,  performed,  and  kept  all  and  every  the  cove- 
nants and  agreements  mentioned  and  contained  in  the 
said  indenture :  And  whereas  I  have  been  directed  to 
adjudge  the  sum,  if  any,  in  my  opinion  reasonable  and 
proper  to  be  paid  by  the  said  William  Parnell  and  Tho- 
mas Williams  for  such  default  by  the  said  John  Parnell : 
Now,  therefore,  I  the  said  John  Eunson,  in  exercise  and 
execution  of  the  authority  vested  in  me  by  the  hereinbefore 
in  part  recited  indenture,  having  taken  upon  me  the  bur- 
then of  the  sidd  reference,  and  having  examined  into  all 
the  matters  and  premises  touching  the  said  contract,  and 
the  non-observance  and  non-performance  of  the  several 
clauses,  covenants,  and  agreements  contained  in  the  said 
indenture,  do  adjudge  that  the  said  company  has  sustained 
damage  in  consequence  thereof,  and  assess  the  same  at 
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1855.       the  sum  of  800/.^  and  do  adjudge  that  the  sum  of  800/. 
^^^         is  a  reasonable  and  proper  sum  to  be  pud  by  the  said 

NoETHAMPTOK  William   Pamell   and  Thomas  Williams   to  the  said 
Qab-Light 

Northampton  Gus-Light  Company,  for  the  default  of 
the  said  John  Famell.  As  witness  my  hand  this  80th 
day  of  May,  1854.     John  Eunson.'' 

The  plaintiff  demurred  to  these  two  pleas  (taking 
issue  also  upon  the  second  plea),  the  grounds  marked 
in  the  margin  being, — as  to  the  first  plea»  that  ''the 
non-execution  of  the  deed  until  the  time  mentioned  in 
the  plea,  is  no  justification  for  or  answer  to  the  breach 
alleged,^' — and,  as  to  the  second  plea,  that  ''  the  alleged 
adjudication  of  the  said  John  Eunson  is  not  in  the  nature 
of  an  award,  nor  is  the  power  to  make  the  same  subject 
to  rcTOcation,  and,  if  it  were,  the  revocation  should  have 
been  alleged  to  have  been  under  seal.'' 


As  to  the  first        Field,  in  support  of  the  demurrers,  (a)     The  first  plea 
^  ^  is  clearly  bad :  the  non-execution  of  the  deed  by  the 

plaintiffs  is  no  answer  to  an  action  against  the  defendants 

for  a  breach  of  covenant  on  their  part :  Foster  v.  Miq^es, 

Cro.  Eliz.  212 ;  Morpan  v.  Pike,  antS,  Vol.  XIV,  p.  473. 

Asto  the  second  The  second  plea  is  equally  bad  :  it  raises  three  distinct 

plea. 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiff,  were : — 

"  As  to  the  first  plea, — ^that 
the  defendants*  contract  being 
imder  seal,  and  being  for  the 
performance  of  works  by  a 
time  named  in  the  contract, 
viz.,  the  30th  of  June,  the 
non-execution  by  the  plaintiffs 
until  after  that  date  does  not 
avoid  the  defendants*  contract. 

"As  to  the  second  plea, — 
that  the  alleged  adjudication  of 
John  Eunson  is  a  mere  valua- 
tion of  damages,  and  is  not  in 


the  nature  of  an  award,  nor 
liable  to  the  incidents  of  one ; 
that  the  power  given  by  the 
contract  to  make  the  same  is 
not  subject  to  revocation,  and, 
if  it  were,  the  revocation  should 
have  been  alleged  to  have  been 
under  seal ;  that  the  adjudica- 
tion is  sufficient ;  and  that  the 
circumstances  under  which  it  is 
alleged  that  the  adjudication 
was  made  form  no  answer  to 
an  action,  even  if  it  be  consi- 
dered that  such  adjudication  is 
attended  with  the  properties  of 
an  award." 
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points^  all  of  which  rest  upon  one  false  analogy,  viz.  that  1855. 
the  stipulation  in  the  deed,  that,  in  case  of  default  by  ^^^  " 
John  Pamell,  the  defendants  would  pay  to  the  plaintiffs  Noethamptok 
such  sum  or  sums  of  money,  as  and  for  liquidated  Company 
damages,  and  not  in  the  nature  of  a  penalty,  as  John  p^^fjELL. 
Eunson,  or  other  the  engineer  for  the  time  being  of  the 
said  company,  should,  in  his  opinion,  adjudge  to  be 
reasonable  and  proper  to  be  paid  for  such  default, — 
amounts  to  a  submission  to  arbitration.  It  is  submitted 
that  that  is  a  mere  agreement  entered  into  by  the  cove- 
nantors with  the  covenantees,  that,  in  the  event  of  a 
claim  arising  against  the  former  out  of  the  default  of 
John  Pamell,  the  individual  named  shall  be  the  person 
by  whose  opinion  as  to  the  amount  of  compensation  to 
be  paid,  the  parties  shall  mutually  be  bound.  It  is  a 
mere  condition  on  which  a  cause  of  action  is  to  arise, 
and  not  a  submission  of  a  cause  of  action  to  arbitration. 
It  contains  none  of  the  usual  stipulations  of  a  submis- 
sion to  arbitration.  It  is  like  the  cases  of  Jenkins  v. 
JBetham,  ante,  p.  168,  and  Cumberland  v.  Bowes,  ante, 
p.  348,  where  it  was  attempted  to  treat  an  appointment 
of  valuers  as  a  reference  to  arbitration.  [JerviSy  C.  J. 
If  it  is  not  a  submission  to  arbitration,  there  is  an  end 
of  the  other  points.  Maule,  J.  Would  it  be  a  submis- 
sion  to  arbitration,  if  parties  were  to  stipulate  that  cer- 
tain work  should  be  paid  for  *'  according  to  the  measure- 
ment of  A.  B.  V*  JerviSy  C.  J.  I  think  we  must  hear 
what  can  be  said  in  support  of  the  pleas.] 

Keating,  contrit.  (a)     1.  It  may  be  conceded  that  the  As  to  the  flnt 

plea. 

(a)  Points  for  arfj^ument  de-  a  reasonable  construction  on 

livered  with   the  defendants*  the  words  'shall  and  will  on 

demurrer-books : —  the  execution  of  these  presents 

"1.  That  the  execution  of  commence/ &c. :  that  the  work 

the  deed  by  the  company  was  was  to  be  done  '  in  considera- 

a  condition  precedent,  puttinf^  tion  of  the  sum  of  money  in 
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mere  circumBtance  of  a  covenantee  not  having  execnted 
a  deed^  will  not  prevent  his  enforcing  the  covenants  by 
action.  But  there  are  cases^  besides  the  case  ci  a  lease^ 
where  the  execution  of  the  covenantee  is  necessary ;  for 
instance^  where  the  execution  of  the  covenantee  goes  to 
the  whole  consideration  of  the  covenants  on  the  other 
side.     Here,  the  period  for  the  commencement  of  the 


manner  hereinafter  agreed  to 
be  paid  to  the  said  John  Par- 
nell,'  and  the  deed  purports  to 
contain  a  covenant  or  agree- 
ment on  the  part  of  the  plain- 
tiffs with  the  said  JohnPamell 
as  to  the  mode  of  payment  by 
ihe  plaintiffs  to  the  said  John 
Famell  for  the  said  work: 
that,  if  John  Famell  had  done 
all  the  work  pursuant  to  the 
deed  and  specification,  he  would 
have  had  no  legal  remedy 
against  the  company  for  the 
stipulated  price  or  sum,  or  any 
part  thereof:  that  the  com- 
pany not  having  executed  the 
deed  until  after  the  dOth  of 
June,  1853,  had  elapsed,  and 
never  having  paid  any  part  of 
the  stipulated  price  or  sum, 
had  no  just  right  of  action: 
that  the  declaration  expi^sly 
alleges  that  the  plaintiffs  have 
at  all  times  done  all  things 
necessary  to  entitle  them  to 
have  the  said  tank  and  works 
built,  erected,  completed,  finish- 
ed, and  executed  in  manner 
and  by  the  time  aforesaid; 
and  the  plea  in  effect  negatives 
that: 

"2.  That  the  second  plea 
shews  that  the  adjudication  of 
Eunson  was  made  under  such 
drcomstances  (stated   in  the 


plea)  that  it  was  void  in  law : 
that  his  adjudication  (which  is 
set  out  in  the  plea)  ahenirs  upon 
the  face  of  it  that  the  900L 
was  adjudicated  in  respect  of 
the  non-observance  and  non- 
performance of  all  and  every 
the  oovenants,  Sbe.,  contained 
in  the  deed;  whereas  the  de- 
fendants' liability  as  sureties 
was  of  a  more  limited  nature, 
being  confined  to  such  of  the 
covenants,  &o,  'which  shooldbe 
subsisting,  and  not  annuUed  or 
avoided,  and,  in  default  there- 
of/ ».  e.  of  performance  of  such 
oovenants,  Ac.,  tiie  defendants 
would  pay  such  sum  as  Eunson 
should  adjudge  to  be  reason- 
able and  proper  to  be  paid  '  for 
such  default,'  not  exceeding 
300^:  that  the  second  plea 
shews  that  divers  of  the  oove- 
nants, &c.,  were  not  subsisting, 
but  had  been  annulled  and 
avoided  by  the  company,  where- 
of Exmson  had  notice  before 
he  proceeded  to.  adjudicate, 
nevertheless  the  3007.  was  ex- 
pressly adjudicated  in  respect 
of  the  l»reaohee  of  all  the  co- 
venants, Ac.,  and  not  merely 
of  those  for  which  the  sure- 
ties were  liable;  and  conse- 
quently that  the  adjudication 
was  bad." 
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work  by  John  Pamell  is  fixed  by  the  terms  of  the  deed,        1855. 
— *'0ii  the  execution  of  these  presents.*^    Execution,  ^hb 

therefore,  by  all  parties  was  essential  and  necessary.  NoBmiicFKnr 
The  plaintiffs  are  a  corporation,  and  consequently  could  Cokpaht 
only  be  bound  under  their  corporate  seal, — Lamprett  v.  Paxitbll. 
The  BeUericay  Union,  3  Exch.  283.  \Jerv%8,  C.  J. 
Tbffte  is  some  conflict  of  i^nitm  between  this  court  and 
the  Exdiequer  upon  that  point.  But  I  do  not  see  how 
the  ftct  of  the  plaintiffs  being  a  corporation  affects  the 
argument  one  way  or  the  other.]  Tn  construing  the 
deed,  the  court  will  look  to  the  whole  of  it,  and  to  the 
intention  oi  the  parties.  It  was  perfectly  competent  to 
the  parties  to  contract  that  the  work  should  be  com- 
menced only  after  complete  execution  of  the  deed :  and 
the  fact  of  the  plaintiffs  being  a  corporate  body  shews  that 
there  was  a  good  reason  for  that  stipulation ;  it  would  cer- 
tainly be  more  prudent  that  a  man  who  is  about  to  do 
a  large  amount  of  work  for  a  body  of  that  description 
should  avoid  all  doubt  or  difficulty  in  the  way  of  his 
obtaining  payment,  by  insisting  that  the  contract  should 
be  made  in  such  a  form  as  to  enable  him  to  enforce  it. 
It  is  true,  John  Pamell  engages  to  complete  the  work 
within  three  months  from  the  date  of  the  indenture :  but 
that,  of  course,  must  have  reference  to  the  commence- 
ment of  the  work.  In  the  notes  to  Porda^e  v.  Ck)k,  1 
Wm«.  Saund.  320  b,  it  is  said :  '^  It  is  justly  observed 
that  covenants,  &c.,  are  to  be  construed  to  be  either  de- 
pendent or  independent  of  each  other,  according  to  the 
intention  and  meaning  of  the  parties,  and  the  good  sense 
of  the  case ;  and  technical  words  should  give  way  to  such 
intention.''  [Jervie,  C.  J.  You  are  asking  us  to  give  a 
technical  meaning  to  the  word  '^  execution.''  The  popu- 
lar understanding  of  the  covenant  would  be,  that  John 
Pamell  would  upon  his  execution  of  the  deed  commence 
the  work,  and  complete  it  within  three  months  from  that 
time.]     If  he  were  speaking  of  his  own  execution  of  the 
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1855.        deed  ou\j,  one  would  expect  to  find  the  words  ^'forth- 

^^         with '*  or  "  on  executing."     \_Cre8sweUyJ.     Suppose  the 

NoETHAMPTOK  stipulatiou  had  been  that  the  work  should  be  completed 
Qas-Liqht  . 

Company      within  three  months  fix)m  the  execution  of  the  deed^  and 

Pabvxll.  ^^^  ^^^^  ^^  executed  by  the  defendants  and  by  John 
Famell  at  once,  and  by  the  plaintifis  a  fortnight  after- 
wards^— fix)m  which  date  would  the  three  months  run  ?] 
From  the  time  of  the  complete  execution.  {CressweUy 
J.  If  John  Famell  and  the  defendants  had  intended 
not  to  be  bound  until  the  plaintifis  had  executed  the 
deed^  they  might  have  delivered  it  as  an  escrow.]  Un- 
less the  execution  by  the  plaintifis  was  a  condition  pre- 
cedent, the  principal,  John  Famell,  for  whose  de&ult 
alone  the  defendants  are  bound,  would  have  no  security. 
That  shews  that  it  must  have  been  the  intention  of  the 
parties  that  the  deed  should  be  completely  and  perfectly 
executed. 
Astotheseoond      2.  This  is  a  submission  to  arbitration,  and  not  merely 

a  valuation  or  appraisement  The  referee,  Eimson,  was 
to  exercise  a  judicial  discretion  upon  the  matters  sub- 
mitted to  him.  He  was  to  determine  the  extent  of 
John  FameU's  default,  with  reference  to  such  covenants 
in  the  deed  as  were  subsisting  and  not  annulled.  That 
is  clearly  a  duty  of  a  judicial  character.  In  J  ebb  v. 
M^Kieman,  M.  &  M.  340,  a  bond,  conditioned  for  the 
due  discharge  by  A.  M.  of  the  duties  of  derk,  provided 
that  such  discharge  should  be  ascertained  by  the  inspec- 
tion of  A.  M.'s  accounts  by  one  Stanton,  and  that  the 
amount  so  ascertained  should  be  liquidated  damages. 
Upon  the  execution  of  a  writ  of  inquiry,  a  paper  in  Stan- 
ton's handwriting  was  produced,  in  which  he  had  ascer- 
tained the  amount  of  deficiency  in  A.  M.'s  accounts.  It 
was  objected  to  on  the  ground  that  it  required  an  award 
stamp ;  to  which  it  was  answered,  that  an  award  stamp 
was  not  necessary  in  that  case  any  more  than  on  a  valua- 
tion of  crops,  &c.,  between  an  outgoing  and  an  incoming 


pl 
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tenant;  and  Leeds  v.  Burrows,  12  East^  1^  was  referred        1855. 

to.     Parke,  J.,  said  :  ''  There  is  a  material  difference  ^^ 

between  the  present  case   and  that  cited,  which  was  Nobthampton 

Qab-Light 

merely  the  valuation  of  a  given  subject.     Here,  the  per-      CoMPAirr 
son  named  is  to  determine  whether  there  is  anything  due.      pabJtol. 
However  hard  it  may  be,  I  incline  to  think  that  such  a 
determination  is  an  award,  and  requires  a  stamp  accord- 
ingly."     {Jervis,  C.  J.     There,  Stanton  was  to  judge 
from  the  examination  of  A.  M.'s  accounts,  and  to  ascer- 
tain whether  he  had  conducted  himself  faithfully  towards 
his  employers.     Maule,  J.     The  paper  was  offered  in 
that  case  to  shew  the  amoimt  of  damages  in  that  action, 
by  the  decision  of  a  person  chosen  to  decide  between  the 
parties.     That  manifestly  was  the  case  of  a  submission 
to  arbitration.     Jervis,  C   J.     I  very  much  doubt  the 
correctness   of  that    ruling,  (a)]     The  supposed   sub- 
mission   could  not    have   been  revoked.     [Maule,  J. 
The  old  rule  upon  which  it  was  held  that  the  power 
of  an  arbitrator  was  revocable,  was,  that  a  power  not 
coupled  with  an  interest,  was    revocable,  —  revocable 
by  the  authority  which  created  it.     From  that  rule  it 
was  inferred,— errondously,   as  I  think, — that  one  oi 
the  parties  to  a  submission  might  revoke  without  the 
other.     It  seems  to  me  that  that  was  allowing  one  man 
to  affect  the  interest  of  another.     But  it  was  an  in- 
veterate error.]     In  Carr  v.  Smith,  1  Dav.  &  Mer.  192, 
the  accounts  of  a  coaching  concern,  in  which  several 
persons  were  interested  as  contractors  with  each  other  to 
horse  the  coaches  on  different  portions  of  the  road,  were 
referred  at  stated  periods  to  a  person  who  adjusted 
them,  and,  after  ascertaining  how  much  each  had  received 
and  disbtursed,  divided  the  profits  among  them  according 
to  their  respective  interests,  directing  those  who  had 
money  to  pay  to  the  partnership,  to  hand  it  over  to  those 

(a)  A  rule  nisi  was  obtained,  but  on  shewing  cause,  the  mat- 
ter was  compromised. 
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1855.       who  had  to  receive.    In  aa  action  for  monej  had  and 

^^^^         received  by  one  of  such  contractors  against  another,  an 

NoBTHAMPTwr  accoiuit  so  adiasted  was  offered  aa  evidence  of  the 

Qas-Liqet  ^ 

CoMPiinr  balance  due:  and  it  was  held,  on  the  authority  otJM 
Vjjamu  ▼•  M^Kieman,  that,  aa  the  account  (not  having  been 
assented  to)  could  only  be  binding  \kfotk  the  defendant 
by  reason  of  some  power  given  to  the  aocotmtant  aa  a 
referee,  the  instrument  was  an  award.  Here,  Eunaon 
waa  to  take  into  consideration  what  covenanta  were 
subsisting,  and  what  default  John  Famell  had  been 
guilty  of|  and  to  assess  damages  thereon.  [Monk,  J. 
Not  damages ;  but  the  sum  to  be  paid.  It  really  is  the 
ordinary  case  of  an  engineer  certifying  tea  work  done. 
Here,  he  eatimatea  de&ults.]  With  reference  to  snb- 
sisting  covenants.  [Maule,  J.  He  had  no  power  to 
determine  the  subsistence  of  the  covenants.]  His  dia* 
creticm  as  to  the  amount  is  to  be  regulated  by  the  sub- 
sistence  of  the  covenants.  There  are  many  drcnm* 
stances  upon  which  he  would  have  to  exercise  a  judicial 
diactetion.  [WUUams,  J.,  referred  to  Sc0tt  v.  Avery, 
8  Exeh.  487,  where  an  agreement  to  fix  the  amount  of 
losses  on  policiea  by  reference  to  certain  femma,  was 
not  an  agreement  to  refer  to  arbitration.  Jervis,  C.  J. 
Is  an  average  stater  an  arbitrator?  Maule,  J.  The 
amount  is  not  to  be  ascertained  by  Eunaon  only,  but  by 
any  other  the  engineer  of  the  company.  That  akme  ia 
conclusive.} 

JsRvis,  C.  J.  I  am  of  opinion  that  the  demurrer  to 
these  two  pteas  must  be  allowed,  and  that  the  plaintifia 
are  entitled  to  the  judgment  of  the  court.  Two  potnta 
only  were  made  in  the  argument, — though  the  second 
might  have  branched  out  into  several  propositionB  if  the 
first  that  was  urged  could  have  been  urged  successfully. 
The  first  question  was,  whether  the  non-execution  of  the 
deed  by  the  company  afforded  any  defence.     It  was  ad- 
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mitted, — on  the  authority  of  Morgan  y.  PtkCy  ante.  Vol.  1866. 
XrV,  p.  478,  and  the  cases  there  cited, — that,  except  in  xhk 
certain  cases,  a  covenantee  may  sue  on  a  deed  although  NoETHiJCTTOH 
he  has  not  executed  it:  but  it  was  insisted  that  here  Compaitt 
were  circumstances  disclosed  on  the  face  of  this  deed  to  pabvjol. 
shew  that  its  execution  by  the  plaintiffs  was  a  condition 
precedent  to  their  right  to  put  it  in  suit.  Looking  at  the 
deed,  I  can  discover  nothing  in  it  to  restrain  the  plain- 
tifis  from  contending  that  they  are  within  the  general 
rule.  The  words  upon  which  the  defendants  place  reli- 
ance, are  these, — the  deed  being  dated,  and,  for  anything 
that  appears  executed  by  John  Famell  and  the  defen- 
dants, on  the  30th  of  March,  1853, — ''in  consideration 
of  the  sum  of  money  in  manner  hereinafter  agreed  to  be 
paid  to  the  said  John  Pamell  by  the  said  parties  hereto 
of  the  second  part  (the  plaintiffs),  the  said  John  Famell 
doth  hereby,  for  himself,  his  executors  and  adminis- 
trators, covenant,  promise,  and  agree  with  and  to  the 
said  parties  hereto  of  the  second  part,  their  executors 
and  administrators,  in  manner  following,  that  is  to  say, 
that  he  the  said  John  Famell,  his  executors  or  adminis- 
trators, shall  and  will,  on  the  execution  of  these  presents y 
commence,  and  in  a  good  and  workmanlike  manner,  and 
to  the  satisfSsction,  and  according  to  the  direction  of  the 
said  John  Eimson,  forthwith  begin,  and  in  a  substantial, 
perfect,  and  workmanlike  manner  build,  erect,  complete, 
and  finish  the  said  gas-bolder  tank,  of  the  proper  mate- 
rials;, and  in  manner  detailed  in  the  specification,'^  &c. : 
and  then  the  deed  goes  on  to  provide  that  the  said 
tank  shall  be  finished  within  three  months  from  the 
date  of  the  said  indenture.  It  is  said  that  this  shews 
that  nothing  is  to  be  done  towards  the  performance 
of  the  work  contracted  for  until  the  execution  of  the 
deed  by  all  parties, — ^more  especially  as  the  plaintiffs 
are  a  corporation,  and  no  prudent  man  would  enter  into 
such  a  contract  with  such  a  body,  who  can  only  be 
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1855.        bound  by  their  corporate  seal,  unless  they  did  duly  ex- 

~  ecute  it.     But  I  do  not  think  we  are  justified  in  laying 

KoBTHAKFTON  dowu  auy  diflferent  rule  upon  this  subject  in  the  case  of 

CouFj^Y      ^  corporation  from  that  which  governs  individnak;  and 

^   ^*  therefore  I  do  not  think  the  circumstance  of  the  plain- 

Pabnsll.  , '       ^^ 

tiSis  being  a  corporate  body  affords  any  sufficient  reason 
for  departing  from  the  general  rule.  If  the  words  used 
are  doubtful,  then  the  rule  applies,  that  doubtful  words 
are  to  be  construed  most  strongly  against  the  party 
whose  words  they  are ;  and,  so  construing  them,  I  think 
John  Famell  has  fixed  the  time  for  the  commencement 
of  the  work  at  the  time  of  his  execution  of  the  deed,  and 
that  the  covenant  to  complete  it  is  an  independent  co- 
venant which  the  plaintifis  are  entitled  to  enforce  al- 
though they  had  not  executed  it.  As  John  PameU  might 
have  protected  his  own  and  his  sureties'  interests  by  de- 
livering the  deed  as  an  escrow,  as  my  Brother  Cresswell 
has  suggested,  and  as  the  words  used  may  well  be  satis- 
fied by  holding  them  to  mean,  "  upon  my  execution  of 
the  deed  I  will  commence  the  work/'  and  the  parties 
have  acted  upon  that  notion,  I  think  we  do  no  violence 
to  the  deed  in  holding  that  the  execution  by  the  com- 
pany was  not  a  condition  precedent. 
As  to  the  second       The  validity  of  the  second  plea  depends  upon  whether 

or  not  the  provision  in  the  deed,  that,  in  case  of  default 
by  John  Famell  to  perform  the  covenants  on  his  part, 
the  defendants  would  pay  to  the  plaintiffs  such  sum  '^  as 
the  said  John  Eunson  or  other  the  engineer  for  the  time 
being  of  the  company  should  in  his  opinion  adjudge  to 
be  reasonable  and  proper  to  be  paid  for  such  default,'' 
amounts  to  a  submission  to  arbitration.  I  am  of  opi- 
nion that  it  is  nothing  more  than  a  stipulation  for  a 
valuation  or  appraisement  by  Eunson.  What  judicial 
powers  are  intrusted  to  him  ?  It  is  not  referred  to  him  to 
say  whether  the  covenants  are  or  are  not  broken.  Mr. 
Keating  admits  that  the  plaintiffs  were  still  bound  to 


plea. 
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aver  and  to  prove  before  a  jury  that  there  has  been  a        1855. 

breach  of  covenant  by  John  Pamell.    That  shews  at  once         ^i^^ 

that  Eunson  is  not  an  arbitrator:  and  what  my  Bro-  Nobthamptoh 

•^        ,        Qa8-Light 
ther  Maule  pointed  out,  viz.  that  the  amount  to  be  paid      Cohpaky 

for  default  is  to  be  ascertained  by  Eunson  "  or  other  the  yaxsmll. 
engineer  for  the  time  being  of  the  said  company/'  is  also 
strong  to  shew  that  it  is  not  a  reference.  The  parties 
never  could  have  intended  that  this  shifting  responsibility 
should  apply  to  the  character  of  an  arbitrator.  For 
these  reasons,  I  am  of  opinion  that  the  plaintiffs  are  en- 
titled to  the  judgment  upon  both  the  demurrers. 

Maule,  J.  I  am  of  the  same  opinion.  The  first  Asto  the  first 
question, — as  to  the  execution  of  the  deed  by  the  plaintiffs  ^  ®** 
being  a  condition  precedent, — may,  I  think,  be  disposed  of 
by  the  rule  to  which  the  Lord  Chief  Justice  has  referred. 
Fortius  contra  preferentcm  verba  accipiuntur.  The  prin- 
cipal covenantor,  John  Pamell,  covenants  that  he  will 
"  on  the  execution  of  these  presents ''  forthwith  begin 
the  work;  and  he  further  covenants  that  the  whole 
should  be  well  and  fully  completed  "  on  or  before  the 
80th  of  Jime,  1853."  That  in  some  sense  the  words 
"  on  the  execution  of  these  presents ''  are  satisfied  by 
execution  by  the  defendants  and  John  Pamell,  is  clear  : 
and  the  plaintiffs  may  very  well  say  that  it  is  in  that 
sense  the  words  are  used.  They  cannot  mean  on  the 
execution  of  the  deed  by  the  plaintiffs,  there  being  no 
execution  by  John  Pamell  or  the  defendants :  a  man 
does  not  usually  contract  to  do  a  thing  at  a  day  past. 
I  think  the  intention  of  the  parties  is  tolerably  apparent. 
Certain  work  was  to  be  done  by  John  Pamell.  The 
indenture  was  probably  prepared  some  time  before  its 
execution;  and  it  could  not  be  known  exactly  when  the 
execution  would  take  place.  The  deed  is  described  as  an 
indenture  of  the  80th  of  March,  1 858.  Whether  the  date 
was  filled  up  or  not,  the  intention  was,  that  John  Pamell 

VOL.  XV. — c.  B.  u  u 
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1855.        should  oommenGe  the  work  at  the  earliesfe  poodble  day : 

I  and  the  earliest  day  he  could  bind  himself  to  begin 

XoBTHAHPTON  would  be^  on  or  immediately  after  his  execution ;  ac- 

CoMFAin^     cordingly  he  contracts  that  he  will^  on  the  execution 

thereof^  forthunih  begin,  &c. )  and  three  months  after 

the  date  of  the  indenture  is  fixed  as  the  latest  period  fcnr 

the  completion  of  the  work«    It  was  natural  that  Ihe 

parties  should  appoint  the  earliest  day ;    and  they  did 

so>  by  naming  the  day  of  the  execution  of  the  indenture 

by  John  Famell.     Upon  the  first  point,  therefore^  I 

think  the  pi'oper  construction  of  this  deed,  isj  that  put 

upon  it  by  my  Lord,  viz.  that  execution  thereof  by  the 

plaintiffs  was  not  a  condition  precedent  to  their  right  to 

sue  upon  it. 

As  to  the  second      With  respect  to  the  second  plea,  it  seems  to  me,  that, 

^  ^'  td  distinguish  this  from  the  ordinary  case  of  an  engmeer 

certifying  for  the  amount  of  work  done,  would  be  ex- 
tremely inconrenient.  The  duty  imposed  upon  Mr. 
Eunson  here  was,  not  to  determine  whether  or  to  what 
extent  the  coveni^ts  of  the  deed  had  been  broken  by 
John  Pamell,  but  simply  what  sum  would  in  his  opinion 
be  a  reasonable  compensation  to  the  company  for  John 
Famell^s  default  in  the  performance  oi  the  work.  It 
was  never  intended  to  give  him  power  to  determine  any 
matter  in  dispute  between  the  company  and  John 
Pamell  6r  the  def(^dalits.  But,  assuming  a  d^ult  to 
have  been  made,  he  is  to  asc^ertain  or  measurd  the 
amount  of  compensation.  Upon  both  grounds,  there- 
fore>  I  think  the  plaintiffs  are  entitled  to  judgment. 

Cres6W£ll>  J.  I  am  of  the  same  opinion.  The  effect 
of  the  deed,  as  it  seems  to  me,  is,  that,  as  soon  John 
Farnell  has  entered  into  the  contiract  and  bptiud  himself 
by  his  execution  of  it,  he  is  forthwith  to  commence  the 
work,  and  to  complete  it  within  three  months  from  the 
date.    I  also  think  there  is  no  pretence  for  saying  that 
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Mr.  Eunson  was  to  take  upon  himself  the  functions  of       1855. 
an  arbitrator.  Thb 

nobthamfton 
Qab-Lioht 

Williams^  J.  I  am  of  the  same  opinion,  upon  both  Company 
points.  As  to  the  first  point,  if  Mr.  Eeating's  agree-  Paenbll. 
ment  were  a  sound  one,  it  would  follow  that  John 
Pamell  would  have  three  months  from  the  time  of  com- 
menchff  the  work  within  which  to  complete  it ;  whereas 
the  deed  giyes  an  actual  day  for  the  completion,  viz.  the 
30th  of  June,  1853,  which  is  three  months  from  the  date 
of  the  deed.  As  to  the  second  point,  the  inclination  of 
my  opinion  is,  that  tha  stipulation  in  the  deed,  that,  in 
caae  ei  def^vdt  hj  Johpi  Pamell,  the  defendants  should 
pay  to  the  plaintiffs  such  sum  as  John  Eunson  or  other 
the  eogii^^er  for  thq  time  being  of  the  company  should 
in  his  opinion  judge  to  be  reasonable  and  proper  to  be 
paid  for  such  default,  does  not  amount  to  a  submission 
to  arlntration,  but  is  merely  a  stipulation,  thiit,  a  de- 
&ult  having  taken  place,  the  ascertainment  of  the  sum 
to  be  paid  as  n  satisfaaticm  for  such  de&ult  shall  be  a 
condition  precedent  to  the  plaintiff^s  right  to  recoTcr. 
The  principle  is  precisely  that  laid  in  Avery  y.  Scott,  8 
Exch.  487,  22  Law  Joum.  N.  S.,  Exch.  287, 290,  where 
it  is  said  by  Ccderidge,  J.,  that  '^  this  is  like  the  ordinary 
ease  of  a  party  who  has  a  claim  for  work  and  labour 
under  a  contract  by  which  it  has  been  agreed  that  he 
shall  be  limited  to  what  sum  a  third  person  shall  certify 
to  be  due.  He  must  get  the  certificate  before  he  can 
brij^  his  action.    That  stands  upon  a  i»inciple  perfectly 

unquestioned*^' 

Judgment  for  the  plaintiff. 
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jf^^^  Smart  v.  Harding. 

In  oonsidera-  1  HIS  was  an  action  brought  by  the  plaintiff  to  recover 
who  was  in  the  ^^®  balance  of  the  price  agreed  to  be  paid  to  him  by  the 
po88e»on  and    defendant  on  the  sale  of  a  "  milk-walk/' 

occupation  of 

premises  The  first  count  of  the  declaration  stated^  that,  before 

wherein  he 

carried  on  the  ^^^^  ^^  ^^^  ^^^  o^  ^^^  making  of  the  agreement  therein- 

^ness  of  a  ^^qj,  mentioned,  the  plaintiff  carried  on  the  trade  and 

would  yield  up  busincss  of  a  milkman  within  a  certain  district  extending 

and  occupation  OTcr  a  Certain  small  and  reasonable  distance,  to  wit,  two 

mitetio^B^'^  miles  from  the  premises  thereinafter  mentioned,  where 

and  permit  him  he  sold  milk  to  divcrs  pcrsons  for  profit  and  reward  to 

occupy  the  the  plaintiff  in  that  behalf;  and  the  plaintiff  wtu  also 

would  wlriirn  ^*^^  ***  possession  and  occupation  of  certain  premises 

oyer  to  B.  all  where  the  plaintiff  then  carried  on  the  said  business,  and 

his  property  in  *  ^ 

the  stock  and     was  also  then  possessed  of  certain  stock  and  plant  be« 

hver  tlw  same  ^^^S"^  ^  *^^  ^^^^^  ^  *^^  ^^  busincss  :  that  there- 

^^•'  ^f^:  fore,  in  consideration  that  the  plaintiff  would  then  yield 

pay  A.  a  cer-  up  the  possession  and  occupation  of  the  said  premises  to 

Held,  that"thi8  ^^  defendant,  and  permit  him  thenceforth  to  occupy  the 

was  a  contract  game,  and  would  then  assign  over  to  the  defendant  all 

for  an  interest        ... 

in  or  conceni-  his,  the  plaintiff's,  property  of  and  in  the  said  stock  and 
in  the  4th  sec- '  pl^i^t,  and  deliver  the  same  to  the  defendant,  and  wonld 
C^.  t  c^^af  ^    ^*"^  thenceforth  from  the  said  business  within  the  said 

district,  and  would  then  and  thenceforth  permit  and 
suffer  the  defendant  to  carry  on  the  said  business  within 
the  said  district  in  his,  the  plaintiff's,  stead,  the  defen- 
dant then  promised  the  plaintiff  immediately  thereupon 
to  pay  to  the  plaintiff  the  sum  of  80/. :  Averment  of 
performance  by  the  plaintiff :  Breach,  that  the  defen- 
dant did  not  nor  would  thereupon,  or  at  any  time,  pay 
to  the  plaintiff  the  sum  of  80/.,  but  the  sum  of  5 1/.  5s.  Sd., 
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parcel  thereof^  oulj,  and  no  more^  and  the  sum  of        1855. 

28/.  14*.  9d.,  residue  of  the  said  sum  of  80/.,   still        smabt 

remained  and  was  due  and  unpaid  from  and  by  the  ^' 

.     .  Hasddio. 

defendant  to  the  plaintiff. 

There  was  also  a  count  for  money  found  due  from  the 
defendant  to  the  plaintiff  on  an  account  stated. 

The  defendant  pleaded^ — first  (to  the  first  count),  that 
he  did  not  agree  as  alleged^ — secondly  (to  the  second 
count)  ^  never  indebted^ — ^thirdly  (to  the  first  count)  ^  that 
the  plaintiff  did  not  assign  over  the  said  property  and 
premises  in  that  behalf  alleged  by  him  to  have  been 
assigned  to  the  defendant^  in  accordance  with  the  terms 
of  the  said  agreement  as  in  the  said  count  alleged, — 
fourthly,  fraud  and  covin. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second 
sitting  in  London  in  Michaelmas  Term  last.  It  ap- 
peared, that,  in  September,  1853,  the  defendant  agreed 
to  purchase  from  the  plaintiff  a  milk- walk  in  Bamsbury 
Road,  Islington,  for  the  sum  of  80/.,  incltiding  possession 
of  the  premises  (of  which  he  was  tenant  from  year  to 
year)  and  plant,  cans,  pails,  &c.  At  the  time  the  con- 
tract was  entered  into,  the  plaintiff  represented  the 
business  done  to  amount  to  between  twelve  and  fourteen 
bam  gallons  daily,  and  that  all  the  customers,  with  two 
or  three  exceptions,  were  full-price  customers :  and  it 
was  agreed  that  possession  should  be  given  in  three 
weeks.  In  consequence,  however,  of  the  death  of  his 
wife,  the  plaintiff  prevailed  upon  the  defendant  to  take 
possession  at  once,  which  he  accordingly  did,  paying 
down  50/.,  and  promising  to  pay  the  balance  when  the 
agreement  was  ready  for  execution.  Finding  that  the 
plaintiff  had  misrepresented  the  condition  of  the  business, 
both  as  to  the  quantity  of  milk  sold,  and  as  to  the  quality 
of  the  customers,  the  defendant  refused  to  pay  the 
balance  of  the  purchase-money:  and  thereupon  this 
action  was  brought.     No  agreement  was  ever  executed. 
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1855.  On  the  part  of  the  defendant,  it  was  submitted,  that^ 

"^  ~  inasmuch  as  thfe  bargain  betweten  the  parties  included  a 
^.^  stiptdation  that  the  defendant  should  have  possession  of 
the  premises  where  the  business  was  carried  on,  and  so 
become  tenant  thereof  instead  of  the  plaintiff,  the  con- 
tract  was  for  "  an  interest  in  or  concerning  lands,''  and 
was  therefore  void  by  thfe  S9  Gair.  %  c.  8,  s.  4,  for  want 
of  a  memorandum  in  writing. 

The  learhed  judge, — reserving  ^ve  to  ithe  defendant 
to  move  to  enter  a  verdict  ibr  him,  x>t  a  nonsuit,  if  the 
court  should  think  the  objection  wdl  founded,— teft  Ihe 
case  to  the  jury  upon  a  conflict  of  evidence :  imd  they 
returned  a  verdict  for  the  plaintiff  for  tlie  amount 
claimed. 

Byles,  Serjt.,  on  a  subsequent  day  in  the  same  term, 
accordingly  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant  or  It  nonsuit,  or  for  a  new  trial  on  Ae 
ground  that  the  verdict  was  against  evidence,  de  re- 
ferred to  Cocking  v.  Ward,  auti,  Vol.  I,  p.  866,  and 
Kelly,  app.,  Webster,  resp.,  ant&^  Vol.  XII,  p.  288. 

Temple,  Q.  C,  now  shewed  cause.  This  wlis  not  an 
agreement  or  contract  for  the  sale  of  lands,  tenements, 
or  hereditaments,  or  of  any  interest  in  or  concerning 
them,  within  the  4th  section  of  the  statute  of  firatids. 
The  case  is  materially  distinguishable  from  'Cocking  v. 
Ward.  The  agreement  there  was  an  agreement  that 
everything  should  take  place  between  the  parties  which 
should  be  requisite  to  give  the  plaintiff  ftn  estate  in  the 
premises :  that  might  be  by  a  contract  in  writing,  or  by 
a  surrender  by  operation  of  law.  But,  to  make  a  sur- 
render by  operation  of  law,  three  things  must  concur, — 
there  must  be  a  quitting  of  possession  by  'the  first 
tenant,  a  power  to  the  substituted  tenant  to  come  in,  and 
the  consent  or  permission  of  the  landlord  or  lessor: 
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Thomas  y.  Cooke,  2  B.  &  Aid.  119,  2  Stark.  N.  P,  1855, 
408.  If  the  agreement  be,  to  do  only  one  of  these  three  ^^^ 
things,  the  case  is  not  within  the  statute  of  firands.  «• 

There  was  nothing  in  the  present  case  binding  upon  the 
plaintifiFto  do  anything  to  transfer  to  the  defendant  any 
interest  he  might  have  in  the  premises :  there  was  no 
evidence  of  any  contract  that  he  should  do  what  is  re- 
quired by  the  case  of  Thomoi  v.  Cooke,  [Jervis,  C.  J. 
If  the  landlord  consents,  Harding  is  to  become  has  tenant : 
if  not,  he  is  tenant  to  Smart  for  the  extent  of  his  in- 
terest in  the  premises.]  No  doubt^  an  agreement,  as  in 
Cocking  v.  Ward,  to  give  up  a  tenancy^  and  to  en- 
•deavour  to  prevail  upon  the  landlord  to  let  in  another, 
IB  an  agreement  for  an  interert  in  or  concerning  lands. 
But  that  is  not  the  contract  hece :  it  is  merely  that  the 
plaintiff  would  ''yield  up  the  possession  and  occupation 
of  the  premises  to  the  defendant,  and  permit  him  thence- 
forth to  occupy  the  same :  ^^  there  is  no  contract  to  sur- 
render the  premises  to  the  landlord,  and  to  endeavour 
to  prevail  on  him  to  accept  the  defendant  as  his  tenant. 
\Maule^  J.  Suppose  a  man  dies  leaving  a  chattel  inte- 
Test  in  land, — tdoes  not  the  executor  or  administrator 
take  the  land,  though  not  mentioned  ?  And  is  it  not  by 
operation  of  law  ?  Or^  suppose  the  case  of  a  bankrupt  ?] 
In  the  case  of  a  bankrupt^  the  assignee  takes  by  virtue 
t)f  the  statute :  the  executor  or  administrator  is  in  of  the 
estate  of  the  deceased.  Buitemere  v.  Hayes,  5  M.  &  W. 
456,  rather  favours  the  disthiction  now  contended  for. 
\Jervis,  C.  J.  Can  there  be  a  doubt  as  to  the  meaning 
of  the  parties  ?  It  is  quite  clear  that  the  plaintiff  was 
to  quit  and  the  defendant  to  take  possession  of  the  pre- 
mises, and  to  keep  it  as  long  as  he  could.]  Suppose 
the  plaintiff  had  been  a  mere  tenant  at  will,  and  the 
landlord  had  determined  his  will  the  moment  after  the 
defendant  got  possession^  could  he  have  had  an  action 
against  the  plaintiff?    [Cresswell,  J.   You  have  no  right       ,^ 
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1855.        to  assume  that  the  landlord  could  turn  the  defendant 
gjj^^        out :  there  was  evidence  that  the  plaintiff  held  the  pre- 
«•  mises  as  tenant  from  year  to  year.     Mende,  J.     Do  you 

contend  that  the  contract  is  not  within  the  statute  of 
frauds,  because  the  landlord's  consent  is  necessary  to  a 
valid  assignment?]  No.  But  it  is  submitted  that  the 
bai^ain  proved  in  the  present  case  does  not  amount  to 
an  agreement  on  the  plaintiff's  part  to  sell  or  assign  his 
interest  in  the  land.  It  may  be  that  the  defendant  ac- 
quired an  interest  as  undertenant  to  the  plaintiff;  and 
that  need  not  have  been  in  writing.  If,  on  the  other 
hand,  it  amounted  to  more,  there  was  something  dse  to 
be  done,  viz.  to  endeavour  to  induce  the  landlord  to  ac- 
cept the  defendant  as  tenant.  But,  could  the  defen- 
dant here  have  sued  the  plaintiff  for  not  using  en- 
deavours to  obtain  the  landlord's  assent,  upon  this 
agreement?  If  not,  the  agreement  clearly  need  not  be 
in  writing. 

ByJes,  Serjt.,  and  Morgan  Lloyd,  in  support  of  the 
rule.  The  4th  section  of  the  statute  of  frauds  enacts 
that  no  action  shall  be  brought  '^  upon  any  contract  or 
sale  of  lands,  tenements,  or  hereditaments,  or  any  inte- 
rest  in  or  concerning  them,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person 
thereto  by  him  lawfully  authorized."  Here,  the  plain- 
tiff was  tenant  of  the  house  for  some  term,  it  may  be  from 
year  to  year,  paying  rent  and  rates  and  taxes.  He  entered 
into  an  agreement  with  the  defendant  to  go  out,  and  to 
let  the  defendant  come  in  and  be  tenant  to  the  same 
landlord.  This  is  necessarily  either  an  agreement  to 
assign  his  term  to  the  defendant,  or  that  he  will  surren- 
der it,  and  that  the  landlord  shall  re-deliver  possession  to 
the  defendant.    Whether  or  not  the  plaintiff  had  power  to 
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cause  his  landlord  to  do  this^  is  quite  immaterial :  it  is  1855. 
still  a  contract  for  an  interest  in  lands.  In  Buttemere  smam 
V.  Hayes,  6  M.  &  W.  456,  A.,  being  possessed  of  pre-  •• 

mises  for  the  residue  of  a  certain  term  of  years,  agreed 
with  B.  to  relinquish  possession  to  him,  and  to  suffer 
him  to  become  tenant  of  the  premises  for  the  residue  of 
the  term,  in  consideration  of  B.^s  paying  a  sum  of  money 
towards  completing  certain  repairs ;  and  it  was  held,  that 
this  was  an  agreement  relating  to  the  sale  of  an  interest 
in  lands,  within  the  29  Car.  2,  c.  3,  s.  4.  Parke,  B., 
there  says :  ^'  Perhaps,  if  the  declaration  had  stated  an 
agreement  to  relinquish  the  possession  merely,  it  might 
not  have  amounted  to  a  contract  for  an  interest  in  land : 
but  it  goes  on  to  allege  that  the  plaintiff  was  to  suffer 
the  defendant  to  become  tenant  thereof  for  the  resi- 
due of  the  term.  Now,  he  could  not  become  tenant 
for  the  residue  of  the  term,  except  by  an  assignment, 
and  that  would  be  a  contract  for  an  interest  in  lands 
within  the  statute,  and  ought  to  be  reduced  into  writ- 
ing.*' In  Cocking  v.  Ward,  ante,  Vol.  I,  p.  858,  a  count 
in  assumpsit  stated  that  A.  was  the  occupier  of  a  farm 
as  tenant  to  one  Y. ;  that  B.,  the  defendant,  was  desir- 
ous of  renting  the  farm  from  Y.,  and  had  applied  to  and 
requested  A.  to  surrender  and  relinquish  possession 
thereof  to  Y.,  and  to  endeavour  to  prevail  upon  Y.  to 
accept  of  such  surrender,  and  to  accept  B.  as  tenant  in 
lieu  of  A.;  and  that,  in  consideration  that  A.  would 
surrender  and  relinquish  possession  of  the  farm  to  Y., 
and  would  also  apply  to  Y.,  and  endeavour  to  prevail 
upon  him  to  accept  of  such  surrender,  and  to  accept  B. 
as  tenant  in  lieu  of  the  plaintiff,  B.  promised  to  pay  A. 
100/.  when  he  should  become  such  tenant :  it  then 
averred  that  A.  did  surrender  and  relinquish,  &c.,  and 
did  apply  to  and  endeavour  to  prevail  upon  Y,  to  accept 
of  such  surrender,  and  to  accept  B.  as  tenant  in  lieu  of 
A. ;  and  that  Y.  accepted  the  surrender,  and  accepted 
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185&  B.  as  tenant ;  but  tliat  B.  refused  to  pay  the  lOW. :  and 
gjj^jjj,  it  was  held^  iihat  this  was  a  contract  for  an  interest  in  or 
coiKseming  lands^  and  therefore  that  the  special  count 
conld  only  be  proved  by  a  note  or  memorandum  in  writ- 
ing, in  conformity  with  the  4th  sectioii  cf  the  statute  of 
frauds.  A  simUar  dedskm  was  came  to  in  Kdly,  App., 
Webster,  Besp.,  ante,  YdL  XII,  pu  28S.  There,  in  con- 
sideration that  A,  who  was  tenant  of  a  messuage  and 
premises  under  a  parol  agreement  for  a  seren  years' 
lease,  would  give  up  the  immediate  possession  thereof  to 
B.,  in  order  that  B.  might  enter  thereon  as  tenant,  and 
also  as  a  compensation  for  certain  improronents  made 
by  A.  on  the  premises,  and  for  l^e  value  of  certain  arti- 
cles left  thereon  by  A., — B.  agreed  to  pay  A  100/.  A. 
accordingly  relinquished  and  gave  up  possession  of  the 
premises  to  B«,  who  was  thereupon  accepted  as  tenant 
from  year  to  year,  at  a  different  rent  from  that  formeily 
paid  by  A  ;  and  B.  afterwards,  in  part  performance  of 
-agreement  on  Ids  part,  paid  A.  511.  In  an  action 
brought  by  A.,  in  the  county-court,  to  recover  the  ba- 
lance of  the  100/.,  the  jndge  ruled  that  the  contract  in 
Tespect  of  which  the  plaintiff  sued  was  not  a  contract  for 
the  sale  of  an  interest  in  or  concerning  lands,  within  the 
4th  section  of  iSie  29  Car.  2,  c  8,  but  this  court,  on  ap- 
peal, reversed  his  decision,  on  tiie  authority  of  Cocking 
V.  Ward.  [Maule,  J..  The  only  difference  that  I  can 
discover  between  Cocking  v.  Ward  and  the  present  case, 
is,  that  there  was  in  that  case  a  stipulation  in  the  agree- 
ment that  the  plaintiff  would  endeavour  to  induce 
the  landlord  to  accept  the  defendant  as  tenant  in  lieu  of 
himself.] 

Jervis,  C.  J.  I  am  of  opinion  that  the  rule  to  enter 
a  nonsuit  in  this  case  oiight  to  be  made  absolute,  on  the 
ground  that  the  contract  was  for  an  interest  in  or  con- 
cerning lands,  within  the  meaning  of  the  4th  section  of 
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the  statute  29  Car.  2,  c.  3,  and  is  not  in  writing.     To        1855. 

ascertain  what  was  the  nature  of  the  contract,  we  must        smabt 

look,  not  at  the  declaration  only,  but  to  the  evidence      _   ^' 

Habding. 

also  upon  the  subject.  Nobody  can  doubt  that  the 
plaintiff,  being  tenant  from  year  to  year  of  the  premiaeB 
where  he  Carried  on  his  bti^ess,  a^eed  to  assign  his 
interest  therein  t6  the  defendant.  The  case  is  clearly 
within  the  mischief  of  the  statute,  and,  if  necessary,  also 
within  the  authority  of  Cocking  v.  tVceri.  The  only  real 
distinction  between  that  case  and  the  present  is  rather 
againirt  Mr.  Temple  :  there,  the  plaintiff  announced  to 
the  defendant  that  he  had  not  an  interest  which  he 
could  legally  part  with  to  him;  here,  however,  the 
plaintiff  etplressly  agrees  to  ^  yield  up  the  possession  and 
occupation  of  the  pretuises  to  the  defendant,  and  to  per- 
mit him  thenceforth  to  occupy  the  same.'' 

)AAXn^y  J.  I  entirely  agree  with  tny  Lord  that  this 
rule  must  be  made  abs(^ute  to  enter  a  nonsuit ;  and  I 
do  this  without  the  least  doubt  or  hesitation.  The  case 
is  a  stronger  one  than  CocHng  v.  Ward,  inasmuch  as 
here  the  plaintiff  contracts  absolutely  to  assign,  whereas 
there  the  contract  was  to  assign  subject  to  the  consent 
of  the  landlord. 

Cresswell,  J.     I  am  entirely  of  the  same  opinion. 

Williams,  J.  I  am  of  the  same  opinion,  ^his 
clearly  was  a  contract  for  an  interest  in  or  concerning 
lands. 

Rule  absolute  accordingly. 
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1855. 


Shaw  v.  Hughes. 

Jm.24. 

Hie  plaintiir  X  HIS  action^  which  was  commenced  on  the  25th  of 
J22f^  September,  1854,  was  brought  to  recoTcr  12/.  5#.  7\d. 
i2^5f.7iJ^  for  ironmongery  goods  supplied  by  the  plaintiff,  who 
and  ddirered.  resides  and  carries  on  business  at  Birmingham,  to  the 
3^1^  defendant,  a  buUder,  who  resides  and  carries  on  hi.  bna- 
jooooii^  Mid  uegg  at  liTerpool.  Shortly  after  the  service  of  the  wnt 
tico  took  oat  a  of  summons,  iriz.  on  the  7th  of  October  List,  the  defend- 
^!^^^  '  ant  paid  to  the  plaintiff  10/.  on  account  of  debt  and  costs, 
pluntifftDd^  the  defendant  at  the  same  time  objecting;,  that,  <rf  seven 

CMue  why  the  *  *^ 

prooeedingB       bags  of  nails  charged  to  him  in  February,  1852,  three 

■hooldnotbe      -,     -,  <■     ,  «  . 

stayed  on  pay-    "^  never  reached  him. 

m^t  o^the  Oj^  the  18th  of  October,  1854,  a  summons  was  taken 

farther  sum  of  '  ' 

6t.  4id,  and  out  on  the  part  of  the  defendant  calling  upon  the  plain- 
pbuntiff  daim-   tiff  to  shcw  causc  why,  upon  payment  of  6s.  4^d.  for  debt, 

S§«°^'made.  ^S^^^ ^*^ *^®  ^^^**  ®^ ^^^ ^^^>  ^  further  proceedings 
A  dedaratioii     in  the  causc  should  not  be  stayed.   The  plaintiff  claiming 

deliyered,  and     more  than  the  sum  offered,  no  order  was  made. 

the  defendant         rpj^^  declaration  was  delivered  on  the  24th  of  October. 

paid  7«.  into 

coort,  which  On  the  7th  of  December,  the  defendant  pleaded, — first, 
cepted -.—Held,  nunquam  indebitatus,  as  to  all  but  10/.  and  7s., — se- 
'^^u^^-'  condly,  payment  of  10/.  after  action  brought,— thirdly, 
that  the  plain-    payment  of  7s.  into  court.     The  plaintifl  entered  a  nolle 

tiff's  acceptance 

of  7*.,  after  his  prosequi  as  to  the  first  plea,  confessed  the  second  plea, 
69  Ud  did  not  P^^ji^g  judgment  for  his  costs,  and  replied  to  the  third 
disentitle  him     plea  by  accepting  the  money  paid  into  court,  and  praying 

cnrred  sabse-       judgment  for  his  COSts. 

2^  ^  The  plaintiff's  costs  were  subsequently  taxed  at  the 

simi  of  8/.  9^.,  after  allowing  the  defendant  10s.  for  the 
costs  of  his  first  plea,  and  judgment  was  signed,  and 
a  fi.  fa.  issued  on  the  14th  of  December,  and  the  amount 
levied. 
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On  the  same  1 4th  of  December,  a  summons  was  served        1855. 


V, 

Hughes. 


upon  the  plaintiff's  attorney,  calling  upon  the  plaintiff  g^^^ 
to  shew  cause  "  why  the  master  should  not  be  at  liberty 
to  review  his  taxation  of  the  plaintiff  ^s  costs,  and  to  dis- 
allow the  plaintiff's  costs  subsequent  to  the  return  of  the 
summons  of  the  13th  of  October,  and  to  tax  and  allow 
the  defendant  his  costs  subsequent  to  that  period ;  and 
why  such  last-mentioned  costs,  when  ascertained  and 
taxed,  should  not  be  paid  by  the  plaintiff  to  the  defend- 
ant, after  deducting  therefrom  the  plaintiff's  costs;  and 
why  in  the  meantime  all  further  proceedings  in  this 
cause  should  not  be  stayed.'*  This  summons  was  heard 
before  Cresswell,  ^.,  on  the  16th  of  December,  and  an 
order  made  in  the  terms  thereof. 

The  defendants  costs  were  subsequently  taxed  at  9/. 
7*.  4d.,  out  of  which  sum  the  plaintiff  was  allowed 
21,  1 3^.  6rf.  for  his  costs  to  the  time  of  the  defendant's 
offer  to  pay  the  6«.  4^^. ;  and  the  difference,  6/.  13^.  lOd., 
was  paid  by  the  plaintiff  on  the  19th  of  December. 

Upon  affidavits  disclosing  the  above  facts,  and  further 
stating  that  the  plaintiff  had  declined  at  first  to  accept 
the  6s,  4^d,  offered,  in  the  belief  that  he  should  be  able 
to  establish  his  entire  claim ;  but  that,  finding  he  should 
require  the  evidence  of  two  persons  who  had  since  the 
delivery  of  the  goods  left  his  employ,  and  that  the  ex- 
pense of  obtaining  their  attendance  would  be  consider- 
able, he  ultimately  consented  to  take  the  7s.  out  of  court, 

C.  Wood^  on  a  former  day  in  this  term,  obtained  a 
rule  calling  upon  the  defendant  to  shew  cause  why  the 
order  of  Cresswell,  J.,  of  the  16th  of  December  last, 
should  not  be  rescinded,  and  why  the  master  should 
not  be  at  liberty  to  alter  his  allocatur  for  the  plain- 
tiff's  costs  upon  the  judgment  to  the  amount  at  which 
the  same  were  taxed  prior  to  the  said  order;  and 
why  the  defendant  should  not  forthwith  re-pay  to  the 
plaintiff  or  his  attorney  the  sum  of  6/.  18«.  lOrf.,  the 
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1855.  amount  of  the  defeAdant's  costs  taxed  and  paid  ptmaant 
"^^  to  the  said  order ;  w,A  vhy  the  defendant  should  not 
e- pay  to  the  plaintiff  or  his  attorney  hia  costs  inourred 

Bubsequently  to  the  said  judgmeat,  with  the  Qosta  of  the 

application. 

C.  Pollock  now  shewed  oanse^  upon  an  affidayit  stating, 
amongst  other  things,  that  the  7^.  was  paid  into  court 
under  the  advice  of  counsel,  and  not  because  the  plain- 
tiff was  entitled  to  more  than  the  6s.  4i^d.  originally 
offered*  The  rule  upon  this  sulgect  is  well  laid  down  in 
FUhery.Pyne,  1  Man.  &  0.265,  where  it  was  held  that 
a  plaintiff  who,  in  one  stage  of  an  action  for  unliquidated 
damages,  refuses  to  accept  firom  the  defendant^  in  satis- 
faction of  the  suit,  a  sum  which  he  afterwards  tal^es,  is 
not  entitled  to  the  costs  incurred  after  the  refusaL  In 
giving  judgment,  Tindal,  C.  J.,  says :  '^  It  is  an  estab- 
lished rule,  that,  where  a  specific  sum  has  been  tendered 
and  refused,  and  the  plaintiff  recovers  no  more  than  was 
tendered,  he  is  not  entitled  to  the  costs  incurred  sub- 
sequently to  the  tender  and  refusal ;  and,  according  to 
one  case,  the  plaintiff  would*  have  to  pay  the  costs  in- 
curred by  the  defendant  after  that  period.''  In  a  note 
to  that  case,— 1 M.  &  6, 273,— *it  is  said :  ''  In  Ackwood 
V.  RecLd,  7  DowL  P.  C.  810,  the  rule  deducible  from  the 
case  of  James  v.  Raggett ^  2  B.  &  Aid.  776, 1  Cbitt  Bep. 
471,  is  stated  by  Parke,  B.,  to  be  this,  '  that,  wherever 
a  plaintiff  refuses  a  sum  of  money  tendered,  through  the 
medium  of  a  summons,  in  satisfacticm  of  the  debt  for 
which  the  action  is  brought,  and  afterwards  takes  out  c^ 
court  the  same  sum,  when  paid  in  under  a  jdeay  it  b  a 
prin2&  facie  case  that  he  continued  the  suit  for  the  pur- 
pose of  making  costs,  and  consequently  he  ou^t  to  pay 
costs  from  the  time  of  his  refusal.'  The  learned  jvdge 
goes  on  to  say, '  But  good  cause  may  be  shewn  to  rebut 
this  inference,  and^  in  the  present  action,  which  is  not 
brought  for  a  debt,  but  to  recover  damages,  even  sup- 
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podng  a  prim&  facie  case  to  hare  been  made  against  tlie  1855, 
plaintiff^  he  has  satisfactorily  answered  it  by  shewing  that  Saxw 
he  had  not  ascertained  at  the  time  the  sum  of  10/.  was  vt.,^».« 
tendered,  nor  until  after  the  defendant  had  pleaded^  the 
precise  amount  of  injnry  done,  and  that  he  then  found 
the  difference  between  the  two  sums  so  trifling  as 
not  to  be  worth  his  while  proceeding  for/  "  And  the 
reporters  refer  to  seyeral  other  authorities  as  elucidating 
the  same  doctrine,  (a)  The  ground  upon  which  the  rule 
proceeds,  is,  that  the  conduct  of  the  plaintiff  in  proceed- 
ing after  the  offer,  is  oppressive  and  vexatious.  [Jervis, 
C.  J.  No  case  has  decided  that  the  plaintiff  is  not 
entitied  to  costs,  where  a  larger  sum  has  been  paid  into 
court  than  that  which  was  offered  and  refused.]  Here, 
the  sum  offered  was  6s.  4Jrf. ;  the  sum  paid  into  court 
was  7i.  Is  the  defendant  to  pay  costs  because  he  has 
paid  into  court  7 id,  more  than  he  had  offered  ?  [Maule, 
J.  It  is  safer  to  adhere  to  the  rule,  than  to  introduce 
novelty.  K  your  argument  were  to  prevail,  we  should 
4)e  called  upon  to  inquire  in  all  cases  what  is  a  large  and 
what  a  small  addition.]  The  question  is,  whether  the 
plaintiff  did  not  substantially  refuse  to  take  the  sum  he 
has  now  thought  fit  to  accept.  [Maule,  J.  The  inquiry 
you  propose,  is,  whether,  under  all  the  circumstances  of 
the  case  it  was  not  reasonable  that  the  defendant  should 
pay  the  larger  sum  into  court,  without  prejudice  to  his 
rights  as  to  being  relieved  firom  costs.  That,  as  it  strikes 
me,  would  be  a  very  troublesome,  inconvenient,  and 
expensive  innovation.] 

Wood  was  not  required  to  support  his  rule. 

(«)  Vane  v.  Ifechell,  Barnes,  v.  CoxwelUA  Taunt.  255 ;  Oib- 

284 ;  SaHley  v.  Bateson,  1  T.  hon  y.  Copemctn,  5  Taunt,  840, 

K  629;    Zeevin  v.  Cowell,  2  1  Marsh.  392;  Last  y,  Benton, 

Tannt.  203 ;  Soheris  v.  Zani'  2  Marsh,  478,  and  Burmesier 

hert,  2  Tsont.  293 ;  Samhridge  v.  Hileh,  13  East,  651. 
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1855.  JsRVis^  C.  J.    I  am  of  opinion  tliat  this  mle  ahonld 

g^^^        be  made  absolute.    The  general  rule  undoubtedly  is, 

„  ^^  that,  where  a  plaintiff  has  taken  out  of  court  a  sum 

HUOHSS.  . 

which  had  been  offered  to  him  by  summons  at  an  earlier 
stage  of  the  cause^  and  refused^  he  is  not  entitled  to  the 
costs  subsequently  incurred.  That  rule,  no  doubt,  is 
open  to  some  exceptions.  Now,  what  are  the  circum- 
stances of  this  case?  The  plaintiff  brought  his  action 
to  recover  a  sum  of  12/.  58.  7\d.  The  defendant  paid 
10/.  on  account,  and  afterwards  took  out  a  summons 
calling  upon  the  plaintiff  to  shew  cause  why  the  pro- 
ceedings should  not  be  stayed  on  payment  of  6#.  4^1/.  as 
the  balance  of  the  debt,  together  with  the  costs.  This 
sum  the  plaintiff  declined  to  accept,  alleging  that  he 
was  entitled  to  more.  The  cause  proceeds,  and  the  de- 
fendant pays  78.  into  court.  The  plaintiff,  finding  he 
could  not  prove  his  whole  demand,  takes  the  7#.  out  of 
court.  I  see  no  reason  why  he  should,  under  these 
circumstances,  be  deprived  of  the  costs  incurred  up  to 
the  time  of  taking  the  money  out  of  court. 

Maule,  J.  I  am  of  the  same  opinion.  An  action  is 
brought  to  recover  12/.  5^.  7id.  for  goods  sold  and  deli- 
vered. The  defendant  pays  10/.  on  account,  and  after- 
wards takes  out  a  summons  to  stay  proceedings  upon 
payment  of  the  further  sum  of  68.  4^rf.  and  costs.  The 
plaintiff,  claiming  more,  refuses  to  accept  that  sum; 
and  the  defendant  pleads,  and  pays  78.  into  court ;  the 
plaintiff  takes  it  out.  The  defendant  now  says  that  the 
plaintiff  ought  to  be  deprived  of  his  costs  incurred  sub- 
sequently to  his  refusal  to  accept  the  68.  4t\d.,  because 
he  afterwards  thought  fit  to  take  that  sum  plus  7id. 
The  plaintiff  says,  my  reason  for  going  on  after  the 
offer  of  68.  4^</.,  was,  not  that  I  was  proceeding  for 
the  7^d.,  but  that  I  knew  that  I  had  a  larger  sum  due 
to  me  from  the  defendant ;  but  afterwards  finding,  on 
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inquiry,  that,  by  reason  of  the  absence  of  witnesses,  I  1855. 
should  have  a  difiBculty  in  proving  my  demand  upon  the  shIw 
issues  as  then  joined,  I  determined  to  proceed  no  fur-  ^' 

ther,  and  took  out  the  Vs.  Does  that  state  of  things 
shew  any  oppression  on  the  part  of  the  plaintiff?  I  think 
not.  It  may  be  that  the  defendant  knew  the  difficulty 
the  plaintiff  was  in,  and  therefore  paid  the  money  into 
court.  Without,  therefore,  saying  that  there  might  not 
be  a  case  of  oppression  such  as  would  justify  us  in  treat- 
ing it  as  an  exception  to  the  general  rule,  it  is  enough  to 
say  that  this  is  a  case  to  which  the  rule  should  apply. 
To  inquire  whether  the  sum  ultimately  accepted  is  sub- 
staniialfy  the  sum  which  was  offered,  would  be  to  intro- 
duce in  many  cases  a  very  inconvenient  discussion.  The 
object  of  the  rule,  is,  the  diminution  of  costs.  To  adopt 
the  suggestion  of  Mr.  FoUock  would  lead  to  the  institu- 
tion of  proceedings  of  a  nature  materially  to  aggravate 
the  costs,  and  to  make  decisions  uncertain.  The  ordi- 
nary rule  is,  that,  if  more  (whether  by  a  larger  or  a 
smaller  sum)  is  paid  into  court  than  the  amount  offered 
and  refiised,  the  plaintiff  does  not  by  taking  the  money 
out  of  court  deprive  himself  of  his  right  to  costs  up  to 
that  time. 

Crbsswell,  J.  I  for  one  should  have  no  objection 
to  establish  it  as  an  inflexible  rule,  that,  to  disentitle  a 
plaintiff  who  refuses  to  accept  a  sum  offered  on  summons 
to  the  costs  subsequently  incurred,  where  he  afterwards 
elects  to  take  money  out  of  court,  the  sum  so  taken  out 
shall  be  the  precise  sum  offered,  or  less.  But,  finding 
that  a  party  plaintiff  may  shew  circumstances  to  exoner- 
ate him  from  the  penalty  of  the  loss  of  costs  in  such  a 
case,  I  thought,  and  still  think,  that  it  would  be  but 
equal  justice  to  allow  the  defendant  to  enter  into  a  simi- 
lar inquiry.  It  seemed  to  me  that  the  sum  ultimately 
accepted  by  the  plaintiff  was  accepted  by  him  in  satis- 
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1855.        faction  of  the  same  part  of  his  demand  as  the  sum 
g^^^        originally  oflfered  and  declined.     I  thought  there  was 
V.  enou£;h  to  shew  that  the  plaintiff  had  not  proceeded  as 

if  he  intended  to  bring  his  case  into  court.  He  must 
have  known  all  the  difficulties  in  the  way  of  his  estab- 
lishing his  demand^  at  the  time  he  refused  to  receive  the 
6s.  4^d.  He  evidently  went  on  in  the  hope  that  the 
defendant  would  yield.  I  think  this  rule  ought  to  be 
discharged. 

Williams^  J.  I  agree  with  my  Lord  and  my  Brother 
Maule^  though  not^  I  must  confess^  without  some  diffi- 
culty. The  courts  have  thought  themselves  justified  in 
depriving  a  plaintiff  of  costs,  and  sometimes  making  him 
pay  the  defendant's  costs,  where  he  has  proceeded  op- 
pressively and  vexatiously  for  the  mere  purpose  of 
making  costs.  It  is  dear  that  this  case  is  not  strictly 
within  the  rule  which  deprives  the  plaintiff  of  costs 
where  he  has  ultimately  taken  out  of  court  a  sum  which 
in  an  earlier  stage  of  the  cause  he  had  declined  to 
accept.  But  there  does  seem  to  be  something  like 
evidence,  if  not  of  oppressive  conduct,  at  least  of  a  want 
of  due  caution  and  circumspection  on  the  part  of  the 
plaintiff." 

Rule  absolute. 
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1855. 


Harnor  V,  Groves.  _ 

Jan.  16. 

X  HIS  was  an  action  for  a  breach  of  warranty  on  a  sale  in  an  action  for 

^fi  A^.--..  a  breach  of  war- 

<^'fiO«r-  rantyonthe 

The  first  count  of  the  declaration  stated,  that,  on  the  sale  of  goods 

'  '  upon  a  written 

15th  of  January^  1854^  it  was  agreed  between  the  plain-  contract,  parol 
tiff  and  the  defendant  that  the  defendant  should  sell  and  admiM^ie  to° 
deliver  to  the  plaintiff,  and  that  the  plaintiff  should  buy  shew  that  the 
and  accept  of  the  defendant,  twenty-five  sacks  of  flour  of  at  the  time  of 
the  same  quality  as  certain  flour  which  the  defendant  had  sented^the^'^ 
then  lately  sold  and  delivered  to  one  Mackness,  at  and  for  goods  to  be  of 

•^  'a  particular 

the  price  or  sum  of  68*.  per  sack  :     Averment,  that  the  quality. 

The  vendee 

plaintiff  was  ready  and  wiUing  to  buy  and  accept  and  to  of  goods  who 

pay  for  the  same  flour,  and  that  he  had  done  all  things  ^^  ""^-^ 

necessary  on  his  part  to  entitle  him  thereto,  and  that  a  of  them  after 

reasonable  time  for  the  sale  and  delivery  thereof  had  vered  that  thej 

elapsed :  Yet  that  the  defendant  delivered  to  the  plain-  ^^^^^ 

tiff  as  and  for  the  flour  so  contracted  to  be  sold  and  cannot  repudi- 
ate the  con- 
delivered,  certain  flour  not  of  the  same  quality  as  the  tract,  and  re- 

flour  which  he  had  so  sold  and  delivered  to  Mackness,  ^^  bac  t  e 
but  of  a  much  worse  and  less  valuable  quality,  and  for 
which  the  plaintiff  paid  the  said  contract  price,  believ- 
ing it  to  be  the  flour  so  contracted  to  be  sold ;  and  which 
flour  was  wholly  valueless  and  useless  to  the  plaintiff. 

The  second  count  stated  that  the  defendant,  by  war- 
ranting certain  flour  to  be  of  the  same  quality  as  cer- 
tain other  flour  which  the  defendant  had  then  lately 
sold  to  Mackness,  sold  the  same  to  the  plaintiff;  yet 
that  the  said  flour  was  not  of  the  same  quality  as  the 
flour  which  the  defendant  had  then  lately  sold  to  Mack- 
ness, &c. 

The  declaration  also  contained  counts  for  money  had 
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1855.        and  received,  and  for  money  found  due  upon  accounts 

Habnob       stated. 

^'  The  defendant  pleaded, — first,  that  it  was  not  agreed 

between  the  plaintiff  and  the  defendant  in  manner  and 
form  as  in  the  first  count  alleged, — secondly,  that  he  did 
not  warrant  the  flour  as  in  the  second  count  alleged,—, 
thirdly,  to  the  common  counts,  never  indebted.  Issue 
thereon. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the 
sittings  in  London  after  last  Trinity  Term.  The  facts 
which  appeared  in  evidence  were  as  follows : — ^The  plain- 
tiff was  a  baker,  and  the  defendant  a  flour-factor.  On 
the  16th  of  January,  1854,  the  plaintiff  met  one  Howard, 
an  agent  of  the  defendant's,  at  the  shop  of  one  Mack- 
ness,  who  also  carried  on  the  business  of  a  baker,  when 
Howard  offered  to  sell  the  plaintiff  some  flour,  which  he 
represented  to  be  of  the  same  quality  as  some  that  he  had 
recently  sold  to  MacknesSy  and  which  had  given  satisfac- 
tion. No  bargain  was  then  made :  but,  in  the  evening, 
Howard  called  on  the  plaintiff  and  renewed  his  offer, 
repeating  the  representation  as  to  the  quality  of  the 
flour  which  he  had  made  in  the  morning.  The  plaintiff 
thereupon  agreed  to  buy  twenty-five  sacks,  at  68«.  per 
sack>  and,  on  the  morning  of  the  17th,  the  plaintiff 
received  from  the  defendant  the  following  contract- 
note  : — 

'' January  16th,  1854. 

'^  Mark  Lane,  47  Stand. 
"  Sold  Mr.  W.  Hamor,  per  Mr.  Howard,  twenty-five 
sacks  Whites,  X  S.,  at  68«.  per  sack,  net. 

"  J.  T.  Groves.'' 

The  flour  was  delivered  on  the  18th  of  January,  and 
paid  for.  The  plaintiff  used  half  a  sack  of  it,  and,  find- 
ing it  not  to  be  what  Howard  had  represented,  he  called 
upon  the  defendant  to  complain,  when  the  defendant 
admitted  it  was  not  the  same  mark  as  the  flour  sold 
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to  Mackness,  and   stated  that  he  had  not  authorised        1855. 
Howard  so  to  represent,  that  particular  parcel  having  been       habnoe 
all  disposed  of.     After  this,  the  plaintiff  used  two  sacks       ^   ^^ 
more  of  the  flour,  and  sold  one  sack. 

Mackness,  who  was  called  as  a  witness,  stated  that  the 
flour  in  question  was  not  so  good  by  5s.  a  sack  as  that 
which  he  had  bought  of  Howard ;  and  that  the  flour  sup- 
pUed  to  him  was  described  as  X  S  S.,  which  he  under- 
stood to  mean  ''extra  super  superfine,*^  whereas  X  S. 
denoted  a  lower  quality,  "  extra  superfine.'^ 

On  the  part  of  the  defendant  it  was  insisted  that  the 
written  contract  alone  must  be  regarded  as  the  contract 
between  the  parties,  and  that  parol  evidence  was  not 
admissible  to  introduce  a  warranty  inconsistent  there- 
with. It  was  further  insisted  that  the  defendant  was 
not  bound  by  a  misrepresentation  made  by  Howard  at 
the  time  of  making  the  contract. 

Two  questions  were  left  to  the  jury, — first,  whether  or 
not  Howard,  at  the  time  of  the  sale,  warranted  the  flour 
to  be  equal  to  Mackness's, — secondly,  whether  he  had 
authority  so  to  do. 

The  jury  found  both  questions  in  the  aflBrmative,  and 
his  Lordship  accordingly  directed  a  verdict  to  be  entered 
for  the  plaintiff  for  6/.  5*.,  the  difference  between  the 
contract  price  and  the  value  of  the  flour  according  to  the 
evidence :  and  leave  was  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit  or  a  verdict  for  him  on  all 
or  either  of  the  counts  as  the  court  might  think  him 
entitled. 

Willes,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
accordingly.  He  submitted,  that,  the  contract  between 
the  parties  having  been  reduced  into  writing,  evidence  of 
a  warranty  such  as  that  suggested  was  not  admissible : 
and  he  referred  to  Greaves  v.  Ashlin,  3  Campb.  426, 
where,  a  written  contract  for  the  sale  of  oats  specifying 
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1855.        no  time  for  their  delivery,  in  an  action  for  not  detirering 
Habnoh       them,  evidence  was  offered  to  shew  that  the  defendant's 

^'  ascent  had  verbally  made  it  a  condition  of  the  sale  that 

QaovBS. 

the  plaintiff  should  take  away  the  oats  immediately :  but 

Lord  Ellenborough  ^'  was  of  opinion  that  it  was  not  com- 
petent to  the  defendant  to  give  sudi  evidence,  as  it 
materially  varied  the  contract,  which  had  been  reduced 
into  writing ;  and  he  cited  Meres  v.  Ansell,  S  Wils.  276. 
His  Lordship  was  likewise  of  opinion  that  a  witness 
could  not  be  asked  whether,  according  to  the  usage  of 
the  corn-market,  if  com  be  sold,  to  be  delivered  at  a 
distant  day,  the  time  should  not  be  inserted  in  the  con- 
tract; as  that  was  only  an  indirect  method  of  giving 
parol  evidence  to  vary  the  written  contract.''  He  also 
referred  to  Meyer  v.  Everth,  4  Campb.  23,  wh^re  it  was 
held,  that,  where,  upon  a  sale  of  goods,  the  seller  pro- 
duces a  sample,  and  represents  that  the  bulk  is  of  equal 
quality,  if  there  be  a  sale-note  which  does  not  refer  to 
the  sample,  this  is  not  a  sale  by  sample;  and,  if  the 
goods  turn  out  to  be  of  inferior  quality,  the  purchaser's 
remedy  is,  by  an  action  on  the  case  for  a  deceitful  repre- 
sentation. Lord  Ellenborough  there,  on  its  being  stated 
that  a  sample  was  exhibited  at  the  time  of  sale,  and  a 
representation  made  that  the  bulk  equalled  the  sample, 
— said :  '*  You  should  have  declared  in  case  for  a  deceit- 
ful representation.  It  was  no  part  of  the  eontract,  that 
the  sugar  should  be  equal  to  the  sample.  Where  goods 
are  sold  in  this  way,  I  think  evidence  might  be  admis- 
sible to  shew,  that,  at  the  time  of  the  sale,  a  sample  was 
fraudulently  exhibited,  to  deceive  the  buyers,  whereby 
the  plaintiff  had  been  induced  to  purchase  the  commodity, 
which  turned  out  of  greatly  inferior  quality  and  value. 
But,  when  the  sale-note  is  silent  as  to  the  sample,  I  can- 
not permit  it  to  be  incorporated  into  the  contract.  This 
would  be  contrary  to  Meres  v.  Ansell,  and  would  amount 
to  an  admission  of  parol  evidence  to  contradict  a  written 
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document.  In  truths  this  was  not  a  sale  by  sample ;  and  1855. 
the  sample  can  only  be  used  as  evidence  of  a  deceitful  habnob 
representation.'^  GbJ^bs. 

Shee,  Seijt.,  and  Prentice,  now  shewed  cause.  This  is 
not  the  case  of  a  sale  by  sample.  The  bargain  between 
the  plaintiff  and  Howard^  the  defendant's  agent^  was 
made  upon  a  representation  by  Howard  that  the  flour 
sold  to  the  plaintiff  was  of  the  same  quality  as  that  which 
had  been  sold  to  Mackness^  and  the  quality  of  which 
was  known.  That  bargain  was  complete  on  the  16th  of 
January.  The  note  relied  upon  by  the  defendant,  and 
which  was  sent'  to  the  plaintiff  next  day,  was  in  truth  not 
the  contract  at  all.  [Cresswell,  J.  Is  it  not  common 
to  admit  evidence  of  a  parol  warranty,  where  a  horse  is 
sold  with  a  written  pedigree?]  No  doubt  it  is.  [Cress- 
well,  J.  It  would  seem  from  the  evidence  that  *the 
letters  X  S.,  and  X  S  S.,  have  a  known  meaning  in  the 
trade.]  The  plaintiff  does  not  seek  to  contradict  the 
contract:  but  the  question  is,  which  is  the  contract? 
[Maule,  J.  The  written  paper  which  describes  the 
terms  upon  which  the  flour  was  sold.]  What  the  de- 
fendant chose  to  call  it,  was  immaterial  to  the  plaintiff, 
so  long  as  he  received  flour  which  was  equal  in  quality 
to  Mackness*s  flour.  [Matde,  J.  Howard's  representa- 
tion was  no  part  of  the  contract.]  The  plaintiff  un- 
doubtedly had  a  right  to  repudiate  the  flour.  [Maule,  J. 
In  respect  of  its  not  being  conformable  with  the  verbal 
representation,  or  with  the  contract  note  ?]  In  respect 
of  its  differing  in  quality  from  that  which  the  defendant's 
agent  contracted  to  sell  him.  [Maule,  J.  This  was  not 
a  contract  for  the  sale  of  a  specific  article.  If  the  flour 
delivered  answered  the  description  in  the  contract-note, 
the  plaintiff  cannot  complain.  Jervis,  C.  J.  The  plain- 
tiff had  no  means  of  knowing  that  X  S.  was  not  a  fair 
representation  of  the  flour  aa  being  equal   in  quality 
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1855.  to  that  which  Howard  had  sold  to  Mackness.     Ufauk, 

Hamt(^  ^'     ^^  cannot,  under  the  circumstances,  be  said  that  the 

V*  note  described  a  contract  different  from  that  which  the 


Obotu. 


parties  intended  to  be  bound  by.]  The  plaintiff  was 
entitled  to  shew  what  the  real  contract  was.  In  Syers 
y.  Jonas,  2  Exch.  Ill,  which  was  an  action  for  the  price 
of  tobacco  sold,  it  was  held  that  evidence  was  admissible 
to  shew,  that,  by  the  established  usage  of  the  tobacco 
trade,  all  sales  are  by  sample,  although  not  so  expressed 
in  the  bought  and  sold  notes.  Parke,  B.,  there  says  : 
*'  There  is  no  doubt,  that,  in  mercantile  transactions, 
and  others  of  ordinary  occurrence,  evidence  of  established 
usage  is  admissible,  not  merely  to  explain  the  terms 
used,  but  to  annex  customary  incidents.  In  the  case  of 
Hutton  V.  TFarren,  1  M.  &'W.  466,  the  law  on  this  sub- 
ject was  laid  down  fully,  and  the  limitations  pointed  out. 
Such  usage  is  admissible  when  it  is  not  expressly  or 
impliedly  excluded  by  the  terms  of  the  written  instru- 
ment. The  question,  then,  is,  whether  by  implication 
that  usage  is  excluded  in  this  case.  For  the  purposes 
of  the  argument,  it  must  be  assumed,  that,  in  the  tobacco 
trade,  whenever  a  sale  of  tobacco  took  place,  and  the 
bought- note  was  silent  on  that  subject,  and  when  samples 
were  delivered,  it  was  the  prevailing  usage  that  the  vendor 
was  understood  to  agree  that  the  bulk  shoidd  correspond 
with  them.  This  undoubtedly  amounts  to  a  parol  war- 
ranty or  agreement  that  the  bulk  should  correspond  with 
the  sample."  [Cresswell,  3,  All  that  that  amounts  to 
is,  that,  by  the  usage  of  the  particular  trade,  all  contracts 
are  to  be  read  as  if  they  contained  that  warranty.]  At 
all  events,  the  plaintiff  was  entitled  to  recover  the  value 
of  that  portion  of  the  flour  which  he  had  not  used,  as 
money  paid  under  a  mistake  of  fact. 

fVilles,  in  support  of  the  rule.     The  third  count  is 
out  of  the  question.     Possibly  the  plaintiff  might  have 
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repudiated  the  contract^  on  discovering  that  the  flour        1855. 
was  of  inferior  quaUty.     But  having,  after  trying  it,  and       ^^^^^^ 
complaining  of  it,  chosen  to  use  a  portion  of  it,  and  to  sell  ^• 

another  portion,  he  has  precluded  himself  from  return- 
ing any  part  of  it,  and  therefore  cannot  recover  back  the 
price:  Chapman  v.  Morton,  11  M.  &  W.  534,  settles 
that  point.  The  representation  made  by  Howard  was 
no  part  of  the  contract,  and  did  not  amount  to  a  war- 
ranty. Simplex  commendatio  non  nocet.  This  is  not 
like  the  case  of  Syers  v.  Jonas:  a  warranty  of  the 
quality  of  the  article  sold,  is  not  one  of  those  '^  cus- 
tomary incidents''  which  are  by  the  usages  of  trade  to 
be  tacitly  incorporated  into  the  contract.  Oreaves  v, 
Ashlin,  3  Campb.  426,  and  many  other  cases,  shew  that 
parol  evidence  is  not  admissible  to  control  the  written 
Contract  in  the  way  that  is  sought  to  be  done  here* 

Jbrvis,  C.  J.  I  am  of  opinion  that  the  rule  must  be 
made  absolute  to  enter  a  nonsuit.  The  plaintiff  clearly 
cannot  recover  upon  the  count  for  money  had  and  re- 
ceived. When  he  foimd  that  the  flour  was  not  of  the 
quality  described  in  the  contract,  he  might  have  repu- 
diated it  at  once.  Instead  of  doing  so,  he  uses  two 
sacks  of  it,  and  sells  one.  That  was  such  a  dealing  with 
it  as  to  preclude  him  from  afterwards  rescinding  the 
contract.  Then,  as  to  the  other  counts,  the  question 
depends  upon  whether  or  not  the  article  delivered  cor- 
responded with  the  contract.  The  contract  here  is  the 
note  in  writing ;  for,  if  the  plaintiff  had  intended  to  say 
that  that  note  did  not  truly  represent  the  real  bargain, 
inasmuch  as  it  omitted  the  warranty  that  the  flour 
should  be  equal  in  quality  to  that  sold  to  Mackness,  he 
should  immediately  have  returned  the  note.  Instead  of 
doing  so,  he  takes  it  without  that  warranty,  and  so 
adopts  the  contract  as  a  contract  made  without  the 
qualification.    The  defendant,  therefore,  has  contracted 
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1855.        simply  to  deliver  "twenty-five  sacks  X  S.  whites,"  and 
jj^^^^       he  has  delivered  flour  of  that  description.     I  therefore 
v.__         think  the  plaintiff  is  not  entitled  to  recover  on  either  of 
the  counts. 

Maule^  J .  I  am  of  the  same  opinion.  As  to  the 
count  for  money  had  and  received^  I  agree  with  my 
Lord  Chief  Justice,  that,  if  the  plaintiff  ever  had  a  right 
— which  I  by  no  means  admit  that  he  had, — ^to  repudi- 
ate the  contract,  he  precluded  himself  from  so  doing  by 
the  mode  in  which  he  dealt  with  the  flour  after  it  had 
been  delivered  to  him.  As  to  the  first  count,  which 
alleges  the  agreement  to  be  that  the  defendant  should 
sell  and  deliver  to  the  plaintiff,  and  that  the  plaintiff 
should  buy  of  the  defendant,  twenty-five  sacks  of  flour 
of  the  same  qnality  as  certain  jlour  which  the  defendatU 
had  then  lately  sold  to  one  Mackness, — The  contract 
between  the  parties  was  reduced  into  writing :  and  the 
rule  is,  that,  where  a  contract,  though  completely  en- 
tered into  by  parol,  is  afterwards  reduced  into  writing, 
we  must  look  at  that,  and  at  that  alone,  even  thon^ 
part  of  the  terms  previously  agreed  upon  are  not  inserted 
in  the  written  contract.  It  is  by  the  written  contract 
alone, — subject,  of  course,  to  be  interpreted  by  the 
usages  of  trade,  as  in  Syers  v.  Jonas, — that  the  parties 
are  bound.  And  more  especially  is  that  so  in  a  case 
where,  as  here,  the  contract  is  one  which  by  the  statute 
of  frauds  is  required  to  be  in  writing.  The  object  of 
that  statute,  as  appears  &om  its  title  and  preamble,  was, 
to  prevent  frauds  and  peijuries;  the  legislature  knew 
that  parties  who  make  bargains  with  each  other  often 
take  very  different  views  of  them ;  and  therefore  they 
provided,  in  order  to  remove  the  temptation  as  much  as 
possible,  that,  in  cases  of  contracts  for  the  sale  of  goods 
exceeding  the  value  of  10/.,  the  contract,  or  some  note 
or  memorandum  thereof,  shall  be  in  writing.     The  in- 
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tention  of  the  legislature  was,  that  the  writing  should  be        1855. 

the  evidence,  and  the  only  evidence,  of  the  contract,  and       habnoe 

that  there  should  be  no  occasion  to  look  beyond  it.     The  ^' 

Quotes. 
usages  of  trade  form  the  exception,  because  parties  are 

supposed  to  contract  with  reference  to  them.  Here, 
however,  the  plaintiff  seeks  to  introduce  into  the  con- 
tract a  special  stipulation  as  to  which  the  writing  is 
altogether  silent,  and  which  has  no  reference  to  any 
usage  of  trade.  That  would  be  introducing  the  very 
mischief  which  the  statute  of  frauds  intended  to  prevent. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion 
upon  both  points.  The  count  for  money  had  and  re- 
ceived fails,  because  the  plaintiff  has  accepted  the  goods^ 
and  used  part  and  sold  other  part,  after  a  discussion  as 
to  whether  or  not  they  answered  the  contract,  and  after 
he  had  paid  the  price.  After  that,  he  cannot  be  allowed 
to  repudiate  the  contract.  As  to  the  other  point,  what- 
ever passed  between  the  plaintiff  and  Howard  at  the 
time  the  bargain  was  made,  the  parties  must  be  bound 
by  the  contract  which  was  afterwards  reduced  into  writ- 
ing. Parol  evidence  clearly  was  not  admissible  to 
introduce  the  term  which  the  plaintiff  sought  to  intro- 
duce. 

Williams,  J.  I  am  of  the  same  ^pinion.  The 
plaintiff  is  in  effect  seeking  to  treat  as  the  contract  that 
which  passed  between  him  and  the  defendant's  agent 
before  the  contract  was  actually  entered  into.  The 
parties  are  bound  by  the  written  note,  and  cannot  be 
allowed  to  vary  its  terms  by  parol  evidence  in  the  way 
suggested. 

Rule  absolute  for  a  nonsuit. 
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Jan.  23. 

The  rales  of  a 
society  estab* 
lished  for  the 
mutual  assur- 
ance of  traders 
against  bad 
debts,  after 
stipulating  for 


that,  "if  the 
premiums  on 
any  policy 
should  not  bo 
p>iid  within 
fifteen  days 
after  the  same 
should  fall  due, 
the  directors 


Bamberger  and  Another  v.  The  Commercial  Credit 

Mutual  Assurance  Society. 

1  HIS  was  an  action  upon  a  policy  of  assurance  against 
commercial  losses. 

The  declaration  stated,  that,  on  the  10th  of  Februaryj 

1853,  a  policy  of  assurance  was  made  by  and  between 

the  plaintiffs   and  the   defendants,   in  the  words  and 

the  payment  of  ggurcs  following,  that  is  to  say, — "  This  policy,  made 

premiums,  pro-  -i  i      ^ 

vided,  amongst  the  10th  day  of  February,  1853,  between  the  Commer- 
ot  er    ings,      ^.^  Credit  Mutual  Assurance  Society  of  the  one  part, 

and  David  Bamberger  and  Louis  Bamberger  of,  &c., 
(hereinafter  called  the  assured)  of  the  other  part: 
TMiereas  the  said  assured  have  represented  themselves 
to  the  said  society  to  be  traders  carrying  on  the  trade 
or  business  of  importers  of  continental  produce  and 
approbation  of  manufactures :  And  whereas  the  said  assured  have  pro- 
eithw^lare  P^^^  *^^^  ^^  ^^^^  socicty  shall  give  them  such  guar- 
such policy  void,  antcc  against  losses  which  they  may  sustain  in  their 

or  enforce  the  . ,    ^      .  ,       .  /•  ^  i  /•  xi. 

paymentofsuch  said  trade  or  business,  or  any  oi  them,  trom  the  non- 

^^inaXclara-  P^-yi^acnt  by  debtors,  as  hereinafter  mentioned:    And 

tion  on  a  policy,  whereas  the  said  assured  have  delivered  at  the  office  of 

averred  that  the  socicty  a  declaration  or  statement  in  writing,  dated 

they  had  done 
all  things  ncces> 

sary  on  their  part,  and  had  been  ready  and  willing  to  do  all  things  according  to  the  said 
policy,  rules,  and  regulations,  which  it  was  necessary  that  they  should  be  ready  and 
willing  to  do,  and  that  all  things  had  happened  which  it  was  necessary  should  happen,  to 
entitle  them  to  be  paid  by  the  society  the  loss  thereinafter  mentioned,  and  that  a  reason* 
able  time  for  payment  thereof  had  elapsed.  It  then  went  on  to  aver  that  a  loss  had  been 
incurred,  and  that  the  defendants  refused  to  pay  : — Held,  that  this  general  averment  was 
sufficient,  without  shewing  the  various  steps  required  by  the  rules  of  the  sodety  to  entitle 
the  assured  to  recover  a  loss. 

The  defendants  pleaded,  that,  after  the  making  of  the  policj',  and  more  than  fifteen  days 
Itofore  the  commencement  of  the  suit,  a  certain  premium  became  payable  by  the  plaintift 
and  was  not  duly  paid,  whereupon  the  directors  of  the  socicty,  nnth  the  approbation  of 
the  council,  cancelled  the  policy,  and  declareil  the  same  void,  whereof  the  plainti£b  had 
notice : — Held,  that  the  plea  disclosed  a  sufficient  answer  to  the  plaintifis'  daim. 
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the  10th   of  February,  1853,  and  signed  by  the  said        1855. 
assured,   and    have    thereby   declared,   amongst   other    bambebobb 

things,  that  the  total  of  the  returns  during  the  year  *'• 

X  us 

ending  on  the  31st  day  of  December,  1852,  of  their  Commercial 
aforesaid  trade  or  business,  amount  to  the  sum  of 
12,000/.,  and  they  propose  to  eflfect  an  insurance  with 
the  society  on  returns  amounting  in  the  whole  to  the 
sum  of  12,000/.,  the  particulars  whereof  are  set  forth  in 
the  '  Table  of  Particulars  of  Returns '  prefixed  hereto ; 
and  the  said  assured  have  thereby  agreed  that  the  said 
declaration  and  proposal  should  form  the  basis  of  the 
contract  between  them  and  the  society ;  And  whereas 
the  said  assured  have  this  day  paid  to  the  said  society 
the  sum  of  12/.,  being  the  amount  of  management  com- 
mission, which,  according  to  the  rules  and  regulations 
of  the  society,  ought  now  to  be  paid  to  the  society,  the 
receipt  of  which  said  sum  of  12/.  is  hereby  acknowledged ; 
Now  these  presents  witness,  that,  in  consideration  of 
the  said  sum  of  money  already  paid,  and  of  the  further 
sums  of  money  hereafter  to  be  paid  to  the  society,  as 
hereinafter  mentioned,  the  society  doth  hereby  agree 
and  declare  with  and  to  the  said  assured,  their  execu- 
tors, administrators,  and  assigns,  and,  in  consideration 
of  the  agreement  hereby  entered  into  by  the  society, 
the  said  assured  do  hereby,  for  themselves,  their  heirs, 
executors,  and  administrators,  agree  and  declare  with 
and  to  the  society  in  manner  following,  that  is  to  say, — 

"  1.  That  the  said  assured  shall  pay  to  the  society,  by 
way  of  management  commission,  the  sura  of  9/.  on  the 
ist  of  March,  1854,  and  the  like  sum  on  the  1st  of 
March  in  every  subsequent  year  until  this  agreement 
shall  be  determined  in  manner  hereinafter  mentioned : 

"  2.  That  the  said  assured  shall  pay  to  the  said  society, 
by  way  of  premium,  in  respect  of  their  aforesaid  trade 
or  business,  the  sum  of  35/.  on  the  1st  of  June,  1853, 
and  the  sum  of  42/.  on  the  Ist  of  December,  1853,  and 
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comkisoial 
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the  sum  of  42/.  on  the  Ist  of  June  and  Ist  of  December 
in  every  subsequent  year  untU  this  agreement  shaU  be 
determined  in  manner  hereinafter  mentioned ;  subject, 
nevertheless,  to  such  deductions  in  respect  of  such  pay- 
ments,  and  to  such  right  of  set-off^  as  is  provided  by  the 
said  rules  and  regulations ; 

''  3.  That  it  shall  be  lawful  for  the  said  assured,  their 
executors  or  administrators,  to  determine  this  agreement 
on  the  Slst  of  December^  in  the  year  1856,  or  in  any  sub- 
sequent year,  upon  giving  to  the  manager  of  the  society 
for  the  time  being  at  least  six  weeks^  previous  notice  in 
writing  of  their  intention  so  to  do  : 

^'4.  That  the  premium  and  reserved  funds  of  the 
society  mentioned  in  the  said  rules  and  regulations, 
shall  be  liable,  in  the  manner  and  to  the  extent  men- 
tioned in  such  rules  and  regulations,  to  reimburse  and 
pay  to  the  assured,  their  executors,  administrators,  or 
assigns,  such  sum  or  sums  of  money  as  shall  from  time 
to  time  be  awarded  to  the  said  assured  by  the  council 
of  the  society,  in  respect  of  the  losses  which  may  arise 
to  the  said  assured  £rom  the  honk  fide  sale  and  delivery 
(during  the  continuance  of  this  agreement)  of  goods  for 
purposes  of  trade  to  debtors  being  at  the  time  of  such 
sale  and  delivery  traders  within  the  meaning  of  the 
laws  for  the  time  being  in  force  relating  to  bankrupts ; 
and  that  the  said  assured  shall  receive  such  payment 
and  reimbursement  at  the  times,  in  the  manner,  and 
subject  to  the  conditions  and  stipulations  mentioned  and 
set  forth  in  the  said  rules  and  regulations : 

^^5.  That  the  said  assured  shall  in  all  respects  ob- 
serve, perform,  and  abide  l)y  all  and  singular  the  rules 
and  regulations  of  the  society  as  established  and  laid 
down  in  the  deed  of  settlement  thereof,  and  in  particular 
those  of  such  rules  and  regulations  which  are  hereon 
indorsed,  and  which  on  the  part  and  behalf  of  the  assured 
are  and  ought  to  be  observed  and  performed : 
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"  6.  That  the  said  premium  and  reserved  funds  alone        1855. 
shall  be  liable  to  answer  and  make  good  to  the  assured    baicbbbobb" 
all  claims  and  demands  whatsoever  under  or  by  virtue  J'* 

of  this  agreement ;  and  that  no  director  or  shareholder  Cokmbboiax^ 
shall  be  in  any  case  personally  liable  or  subject  to  any 
such  claims  or  demands,  nor  be  in  any  wise  charged  by 
reason  of  this  or  any  other  instrument  of  assurance : 
In  witness  whereof  the  said  society  hath  caused  to  be 
affixed  hereto  its  common  seal,  in  the  presence  of  the 
directors  whose  names  are  hereunder  written ;  and  the 
said  assured  have  hereunto  set  their  hands/' 

Averment,  that  the  rules  and  regulations  indorsed  on 
the  said  policy  were  in  the  words  and  figures  following, 
that  is  to  say, — 

'^28.  All  policies  shall  be  determinable  on  the  31st  of 
December  in  any  year,  upon  notice  in  writing  to  that 
effect  given  at  least  six  weeks  previously,  by  the  assured, 
or  his  representatives,  to  the  directors,  and  not  other- 
wise :  provided  that  no  policy  shall  be  determined  in 
manner  aforesaid,  until  it  has  continued  in  force  for  three 
full  years  at  least,  unless  in  the  case  of  the  death  of  the 
assured,  or  of  his  or  their  dissolving  partnership,  or 
ceasing  to  carry  on  business,  or  unless  (with  the  consent 
of  the  directors)  for  the  purpose  of  effecting  a  new  policy 
for  the  ensuing  year,  where  the  assured  has  declared  the 
returns  of  his  business  at  too  large  an  amount : 

"81.  In  the  event  of  the  assured  having  declared  too 
small  a  sum  as  a  total  returns  of  his  business,  a  supple- 
mental policy  shall  be  taken  out  by  him,  for  such  addi- 
tional sum  as  may  be  requisite : 

"  83.  That  the  rate  of  premium  to  be  paid  shall  be 
regulated  by  the  table  of  classes  annexed,  so  far  as  such 
table  provides  for  the  same  : 

''34.  That  the  assured  who  declares  for  50,000/.  and 
upwards,  may,  by  special  arrangement,  insure  at  a  rate 
of  premium  amoimting  to  10  per  cent,  less  than  the 
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average  per  centage  of  his  annual  losses  daring  the 
previous  five  years : 

'^  35.  After  providing  for  the  payment  of  the  admitted 
claims  of  any  year  out  of  the  premiums  of  that  year,  the 
surplus,  if  any,  shall,  on  and  after  the  31st  of  December, 
1854,  be  applied  as  follows,— first,  one  moiety  of  such 
surplus  shall  be  added  to  the  reserved  fund, — secondly, 
the  other  moiety  of  such  surplus  shall  be  divided  amongst 
the  then  holders  of  policies  who  have  been  assured  for 
two  years  at  least,  in  proportion  to  the  amount  of  pre- 
mium payable,  after  deducting  therefrom  all  losses  ad- 
mitted to  such  assured  respectively ;  and  the  proportion 
of  such  moiety  so  accruing  to  each  of  such  assured,  shall 
be  applied  by  the  society  as  a  set-off  against  the  then  next 
yearly  premium  payable  by  such  assured:  provided  always 
that  no  assured  shall  be  entitled  to  a  larger  amount  of  such 
surplus  by  way  of  set-off  than  would  reduce  the  balance 
of  premium  to  the  sum  produced  by  the  lowest  rate  pay- 
able according  to  the  classification  of  his  policy ;  and,  if 
his  share  in  such  surplus  should  amount  to  more  than 
sufficient  for  such  purpose,  then  any  excess  beyond  that 
amount  shall  be  added  to  the  reserved  fund  : 

"36.  Whenever  the  reserved  fund  shall  amount  to 
100,000/.,  the  whole  surplus  of  the  premium  fiind  for 
the  current  year  shall  be  applied  in  accordance  with  and 
subject  to  the  second  limitation  of  Art.  35  : 

^'  37.  Where  the  admitted  claims  of  any  assured  shall  in 
any  one  year  equal  three  times  the  amount  of  the  pre- 
mium to  be  paid,  the  premium  for  such  year  shall  be  in- 
creased after  the  rate  of  25  per  cent,  on  such  premium ; 
and,  if  such  loss  shall  equal  six  times  the  amount  of  such 
premium,  then  after  the  rate  of  50  per  cent. ;  and  so  on 
in  like  proportion : 

"  38.  The  premium  for  every  complete  year  ending 
the  31st  day  of  December,  shall  be  paid  by  half-yearly 
payments.     All  payments  of  premiums  shall  be  made  on 
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the  Istday  of  June  and  the  Ist  day  of  December,  except        1855. 
that,  when  a  policy  is  effected  between  the  15th  day  of    bambebgeb 
March  and  the  Ist  day  of  December,  the  whole  of  the  «^- 

proportionate  premium  up  to  the  31st  day  of  December  Commbboial 
next  foUowing  shall  be  paid  on  the  1st  day  of  December ; 
and  that,  when  the  policy  is  effected  between  the  1st  day 
of  December  and  the  Slst  day  of  December,  the  propor- 
tionate premium  up  to  such  Slst  day  of  December  shall 
be  paid  on  the  day  of  the  date  of  the  policy  : 

*'89.  Every  policy  dated  on  or  between  the  1st  and 
15th  of  any  month,  shall  have  the  proportionate  premium 
up  to  the  8l8t  day  of  December  next  ensuing  calculated 
firom  the  1st  day  of  such  month  ;  and  any  policy  dated 
on  or  between  the  16th  and  the  last  day  of  each  month, 
shall  have  such  proportionate  premium  calculated  from 
the  16th  day  of  such  month  : 

''40.  Those  of  the  assured  who  during  the  year 
have  had  claims  for  losses  admitted  by  the  society  prior 
to  the  premiums  for  such  year  falling  due,  shall  be 
entitled  to  set  off  such  admitted  claims  against  such 
premiums : 

''41.  If  the  premium  on  any  policy  shall  not  be  paid 
within  fifteen  days  after  the  same  shall  fall  due,  the  di- 
rectors may,  with  the  approbation  of  the  council,  either 
cancel  and  declare  such  policy  void,  or  enforce  the  pay- 
ment of  such  premium : 

"  42.  In  any  case  of  loss,  the  assured  is  required  to 
send  in  his  claim  to  the  directors  within  ten  days  from 
the  date  of  the  occurrence  of  such  loss,  and  to  state  the 
groimds  on  which  such  claim  is  made,  and  whether  he 
is  or  is  not  assured  in  any  other  society  on  account  of 
such  loss:  and  the  assured  shall  furnish  with  such 
claim, — {a)  An  invoice  of  the  goods  sold,  in  reference  to 
the  non-payment  for  which  the  loss  is  claimed,  with  the 
date  of  sale, — {b)  An  account  current  shewing  all  the 
transactions  between  the  assured  and  the  debtor,  com- 
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mencing  at  least  six  months  prior  to  the  delivery  of  such 
goods^  and  continued  down  to  the  date  of  making  such 
claim^ — {c)  All  documents  tending  to  establish  the 
debts^  and  all  securities  (if  any)  given  by  the  debtor  on 
account  thereof, — (rf)  An  authority  to  the  society  to  act 
in  the  name  of  the  assured  against  such  debtor : 

"  43.  Any  loss  shall  be  considered  to  have  occurred, 
by  the  debtor  having  become  bankrupt,  insolvent,  or 
called  a  meeting  of  his  creditors,  or  suspended  payment, 
or  ceased  to  carry  on  business : 

"  44.  The  directors  shall  cause  all  claims  for  losses 
to  be  examined  into  and  specially  reported  on,  and  shall 
refer  the  same  to  the  council  at  their  next  ordinary 
meeting ;  and  the  council  shall  as  speedily  as  possible 
either  admit  such  claims,  or  any  part  thereof,  or  refer 
them  to  the  decision  of  the  half-yearly  meeting  of  the 
council ;  and  the  officers  or  clerks  who  have  investigated 
such  claims,  shall  attend  all  meetings  of  the  council,  and 
give  such  explanation  thereof  as  mi.y  be  necessary : 

'^  45,  When  any  claim  shall  have  been  referred  to  such 
half-yearly  meeting  as  hereinbefore  provided,  the  as- 
sured shall  have  at  least  ten  days'  notice  of  such  meet- 
ing, and  shall  be  at  liberty  to  attend  such  meeting  either 
personally  or  by  proxy ;  and  the  council  shall  forthwith 
at  such  meeting  decide  upon  the  admission  or  rejection 
of  the  whole  or  any  part  of  the  claim  so  referred ;  and 
by  the  decision  of  the  council  the  assured  shall  be 
absolutely  bound  and  concluded  in  the  matter  of  such 
claim : 

''  46.  When  any  claim  has  been  so  rejected,  the  as- 
sured shall  be  at  liberty  to  withdraw  all  the  documents 
and  securities  referred  to  in  Art.  42,  upon  payment 
of  any  expenses  incurred  by  the  society  in  proceeding 
against  his  debtor  under  the  authority  named  in  such 
last-mentioned  article : 

"  47.  All  claims  admitted  by  the  council  shall  be  paid 
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by  the  directors  out  of  the  premium  fond  of  the  year        1855. 
in  which  such  claims  shall  have  been  made ;  and  the    bambebgbb 
accounts  of  the  society  shall  be  annually  balanced  up  to  ^' 

the  31st  of  December  in  each  year :  and^  where  any  ComaBciAL 
claims  have  been  admitted  before  the  16th  of  May  in  »m>it. 
any  year^  the  directors  shall  make  such  payment  on 
accoimt  of  such  claims  as  shall  have  been  recommended 
by  the  oouncU,  provided  that  such  payment  is  not  more 
than  40  per  cent,  on  the  amount  thereof;  and  such 
payment  shall  be  made  on  or  before  the  31st  of  July 
following;  and  all  other  claims  admitted  during  the 
remainder  of  the  year^  together  with  the  balance  of  the 
claims  first  mentioned^  shall  be  paid  on  or  before  the 
31st  of  January  following : 

^'  48.  If^  in  any  one  year^  the  premium  fond  shall  not 
equal  in  amount  the  sums  payable  on  account  of  claims 
admitted^  the  reserved  fund  shall  be  charged  with  the 
deficiency^  to  the  extent  of  a  moiety  of  such  fond  : 

"  49.  If  the  premium  fond,  together  with  such  moiety 
of  the  reserved  fond,  be  not  sufScient  to  pay  in  full  the 
respective  amounts  payable  to  the  assured  for  such  year, 
then  the  assured  shall  only  be  entitled  to  be  paid  such 
rateably  reduced  proportion  of  such  amounts  as  the 
total  of  the  premium  fond  and  such  moiety  of  the  re- 
served fond  will  produce ;  but,  in  every  such  case,  if  the 
society  has  received,  or  thereafter  may  receive,  any  sum 
due  fo  any  assured  from  any  debtor  through  whom  any 
loss  has  arisen  in  such  year,  the  person  assured  shall  be 
entitled  to  such  sum,  subject  to  such  deduction  as  is  here- 
inafter mentioned,  until  he  has  received  the  ftdl  amount 
payable  to  him  by  the  society  : 

"  50.  Whenever  the  society  shall  receive  from  the 
debtor  the  sum  due,  or  any  portion  thereof,  then  an 
amount  equal  to  the  sum  recovered,  but  subject  to  such 
deduction  as  is  hereinafter  mentioned,  shall  be  forthwith 
paid  to  the  assured,  and  shall  be  considered  as  paid  on 
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account  of  any  claim  which  may  be  admitted  by  the 
council  in  reference  to  such  debt : 

^'51.  In  order  to  guard  against  imdue  speculations 
on  the  part  of  the  assured,  it  is  provided, — (a)  That  the 
total  amount  of  claims  in  favor  of  any  assured  in  any 
one  year  shall  be  limited  to  one  tenth  of  the  total 
amount  of  the  annual  returns  upon  the  face  of  his  policy 
or  policies, — [b)  That  any  claim  made  in  respect  of 
losses  arising  from  the  non-payment  of  one  person  or 
firm  only,  shall  be  admitted  only  to  the  extent  of  a 
moiety  of  the  total  amount  which  any  assured  is  entitled 
to  have  in  any  one  year, — {c)  That,  under  any  drcum- 
stances  whatever,  such  last-mentioned  admitted  claim 
shall  be  limited  to  the  sum  of  8000/., — {d)  That,  in 
order  to  make  every  assured  his  own  assurer  to  a  limited 
extent,  every  admitted  loss  shall  be  liable  to  a  deduc- 
tion of  10  per  cent.,  and  the  fund  so  deducted  shall 
be  taken  from  the  premium  fund,  and  added  to  the  re- 
served fund : 

'^52.  That,  unless  the  council  otherwise  decide,  no 
claim  for  loss  shall  in  any  case  be  admitted,  which  has 
arisen  from  the  sale  of  goods  delivered  within  ten  days 
prior  to  the  debtor  committing  any  act  of  bankruptcy  on 
which  he  shall  be  adjudged  a  bankrupt,  or  filing  any 
petition  for  relief  as  an  insolvent,  or  calling  a  meeting 
of  his  creditors,  or  suspending  payment : 

"  53.  The  assured  shall  in  every  case  first  obtain  the 
consent  of  the  directors  or  manager  of  the  society  before 
taking  any  legal  proceedings  against  any  debtor;  other- 
wise the  council  may,  if  they  see  fit,  disallow  any  claim 
for  a  loss  arising  from  the  non-payment  of  such  debtor : 

"54.  Every  assured  shall,  if  required,  give  to  the 
council  satisfactory  proof  by  statutory  declaration,  or 
otherwise,  of  the  accuracy  of  all  statements  made  by  him 
relating  to  the  contents  of  his  policy,  or  any  claim  he 
may  have  made : 
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''55.  Where^  upon  investigating  any  claim^  it  shall 
appear  that  the  assured  has  declared  on  the  face  of  his  po- 
licy for  less  than  the  actual  total  amount  of  the  returns  of 
his  business  during  the  year  in  which  the  claim  is  made^ 
then  the  amount  of  claim  admitted  by  the  society  shall 
be  proportionally  reduced :  provided  also^  that^  when  it 
shall  appear  to  the  satisfaction  of  the  council  that  such 
declaration  has  been  wilfully  and  fraudulently  made  for 
too  small  an  amount^  then  the  directors^  at  the  request 
of  the  council^  but  not  otherwise^  may  declare  the  policy 
of  such  assured  void ;  and  such  assured  shall  forfeit  all 
claims  and  rights  under  the  same : 

''  56.  The  directors  may  exercise  their  discretion  as  to 
acting  upon  the  authority  given  by  the  assured,  at  the 
time  of  making  any  claim  in  accordance  with  Art.  42 ; 
and  any  proceedings  taken  thereunder  to  recover  any  debt 
due  to  such  assured  shall,  if  unproductive,  be  at  the  sole 
cost  of  the  shareholders ;  but  the  balance  of  any  monies 
received  from  any  debtor,  after  deducting  the  expenses 
incurred,  shall  be  added -to  the  premium  fund  of  the 
year  in  which  such  loss  shall  have  been  recovered :  pro- 
vided always,  that  such  balance  shall  first  be  subject  to 
the  operation  of  Arts.  49,  50,  and  51 : 

"  57.  Every  claim  for  loss  must  be  made  within  six 
calendar  months  after  the  expiration  of  the  usual  credit ; 
but  no  claim  for  any  less  sum  than  5Z.  shall  be  made  by 
any  assured,  or  admitted  by  the  council : 

"  58.  That,  unless  some  reason  to  the  contrary  be 
proved  to  the  satisfaction  of  the  council,  all  payments 
made  to  any  assured  by  any  debtor  after  realising  the 
produce  of  any  goods  delivered  by  such  assured  since 
the  date  of  his  policy,  shall  be  considered  as  payment 
made  on  account  of  such  goods ;  and,  after  the  expira- 
tion of  the  time  of  credit  given  on  account  of  goods  sold 
prior  to  the  date  of  the  policy,  all  payments  shall  be 
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considered  as  made  upon  account  of  goods  ddiyered 
since  the  date  of  such  policy  : 

'^  59.  If  any  assured  claiming  on  account  of  loss  be 
assured  in  any  other  society  in  reference  to  such  loss^ 
his  claim  shall  only  be  admitted  to  an  amount  propor- 
tioned to  the  sums  guaranteed  by  this  and  such  other 
society  respectively : 

^^  60.  That^  if  it  shall  appear  to  be  for  the  mutual  in- 
terest of  the  assured,  the  directors,  at  the  request  of  the 
council,  but  not  otherwise,  shall  have  power  to  cancel 
any  policy,  and  written  notice  thereof  shall  be  given  to 
the  assured,  by  delivering  the  same  to  the  assured  per- 
sonally, or  at  his  usual  or  last  known  place  of  business, 
within  seven  days  from  the  day  on  which  such  policy  has 
been  so  cancelled  ;  and  such  policy  shall  from  the  date 
of  the  service  of  such  notice  be  null  and  void  to  all  in- 
tents and  purposes ;  but  the  assured  shall  be  entitled  to 
every  benefit  secured  by  such  policy  up  to  the  date  of 
its  being  so  cancelled,  and  shall  be  liable  to  pay  the  pro- 
portion of  premium  due  up  to  such  date.'' 

The  declaration  then  proceeded  to  aver  that  the  plain- 
tiffs had  done  all  things  necessary  on  their  part,  and  had 
been  ready  and  willing  to  do  all  things,  according  to  the 
said  policy,  rules,  and  regulations,  which  it  was  necessary 
that  they  should  be  ready  and  willing  to  do.  and  that  all 
things  had  happened  which  it  was  necessary  should  hap- 
pen, to  entitle  the  plaintiffs  to  be  paid  and  reimbursed 
by  the  defendants  the  loss  thereinafter  mentioned ;  and 
that  a  reasonable  time  to  pay  or  reimburse  such  loss  had 
elapsed ;  and  that,  during  the  continuance  of  the  said 
agreement,  a  loss  arose  to  the  plaintift  from  the  bon& 
fide  sale  and  delivery  of  goods  by  the  plaintiffs  for  the 
purposes  of  trade  to  one  Gibbons,  a  debtor  of  the  plain- 
tiffs, being  at  the  time  of  such  sale  and  delivery  a  trader 
within  the  meaning  of  the  laws  for  the  time  being  in 
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force  relating  to  bankrapts :  yet  that  the  defendants  had        1855. 

not  paid  or  reimbursed  the  plaintiffs  in  respect  of  the    b^jbgbb 

said  loss^  but  had  therein  wholly  failed  and  made  default.  v- 

The 
contrary  to  the  said  policy.  Ck)]niBBoiAL 

There  was  also  a  count  for  money  payable  by  the  de-  Ckedit. 
fendants  to  the  plaintiffs  for  money  received  by  the 
defendants  for  the  use  of  the  plaintiffs^  and  for  money 
found  to  be  due  from  the  defendants  to  the  plamtifiis 
upon  accounts  stated  between  them  :  And  the  plaintiffs 
claimed  1500/. 

The  defendants  pleaded,  amongst  other  pleas, —  Fourth  plea, 
fourthly  (to  the  first  count),  that,  after  the  making  of 
the  said  policy,  and  more  than  fifteen  days  before  the 
commencement  of  this  suit,  the  premium  of  42/.  pay- 
able by  the  plaintiffs  on  the  1st  of  December,  1853,  as 
in  the  said  policy  mentioned,  fell  due  and  became  pay- 
able, and  was  not  paid  within  fifteen  days  after  the  same 
so  fell  due ;  whereupon  the  directors  of  the  said  society, 
with  the  approbation  of  the  said  council,  cancelled  the 
said  policy,  and  declared  the  same  void, — whereof  the 
plaintiffs  then,  and  before  this  suit,  had  notice. 

To  this  plea  the  plaintiffs  demurred, — the  ground  of  Demurrer, 
demurrer  alleged,  being,  ''  that  it  did  not  appear  (by  the 
plea)  that  the  premiums  became  due,  or  that  the  policy 
was  declared  to  be  void,  before  the  loss  was  incurred  and 
became  payable.'*     The  defendants  joined  in  demurrer. 

Willes,  in  support  of  the  demurrer,  (a)  It  appears 
from  the  record,  that  the  policy  declared  on  was  effected 
on  the  10th  of  February,  1853 ;  that  a  loss  arose  whilst 
the  policy  was  subsisting ;  that,  on  the  1st  of  December, 
1853,  a  certain  premium  became  due  from  the  plaintiffs 

(a)    The  point  marked  for  the  preroiuin  became  duo,  or 

ar^mont  on  the  part  of  the  that  the  policy  was  declared  to 

plaintiffs,   was    as    follows: —  be  void,   before  the  loss  was 

**  That  it  does  not  appear  that  incurred  and  became  payable." 
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to  the  society,  and  was  unpaid  for  fifteen  days ;  and  that 
the  directors,  with  the  approbation  of  the  said  council, 
cancelled  the  policy,  and  declared  the  same  void.    [CVe«9- 
well,  J.     From  what  time?    Jervis,  C.  J.     Ab  initio.] 
The  right  to  cancel,  it  is  submitted,  never  arose  in  fact. 
A  somewhat  analogous  question  arose  in  the  case  of 
Hartsh&me  v.  Watson,  4  N.  C.  178, 5  Scott,  506, 6  Dowl. 
P.  C.  404.    An  indenture  of  lease  contidned  a  proviso, 
that,  in  case  of  defiftult  on  the  part  of  the  lessee,  his 
executors,  administrators,  or  assigns,  in  payment  of  the 
rent  or  performance  of  any  of  the  covenants  on  his  and 
their  part,  it  should  be  lawful  to  the  lessor  to  Te-eater 
and  hold  the  premises  as  if  the  indenture  had  not  been 
made ;  and  it  was  held,  that  a  re-entry  for  non-payment 
of  rent,  was  no  answer  to  an  action  against  the  assignee 
for  rent  antecedently  accruing.     [Jervis,  C.  J.  The  pro- 
viso does  not  say  that  the  lease  shall  be  altogether  void, 
but  that,  ^^  from  the  time  of  re-entry,  the  lessor  shaU 
hold  the  premises  as  if  the  indenture  had  never  been 
made.''     That  case  has  very  little  application.]     The 
40th  rule, — which  provides  that  ''those  of  the  assured 
who  during  the  year  have  had  claims  for  losses  admitted 
by  the  society  prior  to  the  premiums  for  such  year  fall- 
ing due,  shall  be  entitled  to  set  off  such  admitted  claims 
against  such  premiums,'' — excludes  what  the  defendants 
are  contending  for.    By  the  previous  provisions,  and  by 
the  terms  of  the  policy,  the  assured  can  only  recover 
what  the  council  shall  award,  pursuant  to  the  44th  or 
45th  rule.     [Jervis,  C.  J.     It  does  not  follow  from  what 
is  stated  on  this  record,  that  the  defendants  owed  the 
plaintiffs  enough  to  cover  the  amount  of  premiums  due.] 
If  the  amount  of  premiums  due  exceeded  the  loss,  the 
defendants  might  have  shewn  that  by  their  plea.     The 
meaning  of  the  40th   and  41st  sections,  is,  that  the 
directors  shall  have  the  power  of  cancelling  and  declar- 
ing void  a  policy  upon  which  premiums  are  in  arrear, 
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and  against  which  the  assured  has  no  admitted  claim  to        1855. 
set  off.     [Maule,  J.   Would  it  not  be  an  answer  to  a     BAMBBRaMT 
claim  under  the  41st  rule,  that,  before  the  expiration  of  «• 

the  fifteen  days,  there  was  a  sum  due  from  the  society  ck>]acBsoiAL 
to  the  assured  in  respect  of  an  admitted  loss?  The  Cbkdit. 
power  of  cancelling  is  a  mode  of  enabling  the  company 
to  save  themselves  frt>m  future  liability  upon  policies 
the  premiums  due  upon  which  are  in  arrear.  When 
the  directors  have  the  money  in  their  own  pockets,  the 
power  of  cancelling  cannot  have  been  meant  to  exist. 
Williams,  J.  Should  not  the  plaintiffs  have  replied  that 
a  loss  occurred,  the  claim  for  which  was  admitted  by 
the  society  prior  to  the  premiums  falling  due, — following 
the  words  of  the  40th  rule  ?]  To  make  a  good  plea, 
the  defendants  shoxdd  have  n^atived  the  existence  of 
circumstances  which  would  render  the  40th  rule  appli- 
cable. This  is  in  effect  an  attempt  to  make  the  non- 
payment of  a  small  sum  a  condition  subsequent  which 
shall  defeat  the  payments  already  made.  Assuming 
that  it  was  the  intention  of  the  parties  that  all  benefit 
accruing  to  the  assured  before  their  default  should  be 
taken  from  them,  in  order  to  sustain  the  case  on  the 
part  of  the  defendants  it  must  be  shewn  that  they  are 
entitled  to  recover  back  all  that  had  previously  been 
paid, — a  consequence  which  one  would  expect  to  find 
provided  for  in  express  terms.  [Maule^  J.  No  doubt, 
to  work  a  forfeiture,  the  language  should  be  express.  I 
must  confess  the  rule  seems  to  me  to  mean,  that,  in  the 
case  provided  for,  the  directors  may  cancel  and  declare 
the  policy  void  from  that  time, — like  the  case  of  a 
marine  policy,  which,  in  the  event  of  a  deviation,  is  void 
as  to  all  that  occurs  after  the  deviation,  but  not  before. 
If  the  act  of  the  directors  here  is  to  avoid  the  policy  ab 
initio,  they  must  return  the  premiums  paid.]  The 
alternative  given  by  the  4l8t  rule  shews  it  was  not  in- 
tended that  the  mere  non-payment  of  premiums  should 
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1855.  enable  the  directors  to  avoid  the  policy  ab  initio.  The 
60th  rule,  which  enables  the  directors,  at  the  request  of 
the  council,  to  cancel  any  policy,  provides  that  policies 
so  cancelled  shall  be  null  and  void  to  all  intents  and 
purposes  from  the  time  of  notice  of  such  cancellation. 
They  could  not  by  cancelling  the  policy  relieve  them- 
•  See  the  55th  sclvcs  from  previous  liability  *  [Jervis,  C.  J.  The  object 
gg^  *"  » P-      of  the  60th  rule  was,  to  provide  a  means  of  expelling 

an  improvident  and  reckless  trader  from  the  society.] 


Bambeboeb 

9. 

The 

coxicbboial 

Cbbdit. 


Cowling,  for  the  defendants,  (a)     The  object  of  the 
society  in  putting  this  defence  upon  the  record,  is. 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendants,  were  as  follows  :— 

"  That  the  policy  was  grant- 
ed by  the  society  expressly  in 
consideration  of  a  sum  of  money 
already  paid,  and  of  further 
specified  sums  to  be  paid  pe- 
riodically, by  the  plaintiffs,  by 
way  of  premium,  during  a  term 
of  three  years  at  least, — ^the 
whole  forming  an  entire  con- 
sideration for  the  policy ;  and 
was  subject  to  a  condition  sub- 
sequent contained  in  the  41st 
of  the  rules  and  regulations, 
whereby  the  directors,  in  case 
of  non-payment  of  any  of  the 
said  sums,  might,  at  their 
option,  cancel,  and  declare  such 
policy  void : 

'*  That  such  cancellation 
must  have  been  intended  to 
defeat  and  avoid  the  said  policy 
ab  initio,  and  all  claims  which 
might  have  previously  accrued 
thereunder,  such  claims,  having 
accrued  subject  to  the  opera- 
tion of  the  said  condition,  being 


forfeitable  under  it,  in  the  event 
of  the  subsequent  non-payment 
of  any  of  the  said  sums  : 

"  That  the  contract  of  insur- 
ance was  an  entire  contract  for 
the  term    of  three   years  at 
least ;  and  that  the  payment  of 
the     premiums      periodically 
during  such  term  according  to 
the  policy,  was  intended  to  be 
and  was  in  effect  the  payment 
by  instalments  of  one  entire 
premium    for    the    insurance 
during  such  term,  instead  of 
the  whole  premium  being  pay- 
able in  advance,  according  to 
the  usual  custom  of  policies  of 
insurance    of   other    descrip- 
tions ;   and  that  the  effect  of 
the  41st  rule  was  intended  to 
be,  and  is,  that  default  in  pay- 
ment of  any  of  such  instal- 
ments should  have,  and  has,  at 
the  election  of  the  directors, 
the  same  consequence  as  would 
ordinarily  result  in  the  case  of 
the  non-payment  of  a  premium 
payable  in  advance : 

"That,    in  the    case    men- 
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merely  to  ascertain  the  opinion  of  the  court  upon  these 
rules.  The  declaration^  after  stating  the  making  of  the 
policy^  and  setting  out  various  of  the  rules  and  regula- 
tions of  the  society^  avers  a  loss^  and  a  default  on  the 
part  of  the  defendants  in  reimbursing  the  plaintiffs  in 
respect  of  such  loss.  Now,  the  4th  condition  of  the 
policy  provides  ''  that  the  premium  and  reserved  funds  of 
the  society  mentioned  in  the  rules  and  r^ations  shall 
be  liable,  in  the  manner  and  to  the  extent  mentioned  in 
such  rules  and  regulations,  to  reimburse  and  pay  to  the 
assured,  their  executors,  administrators,  or  assigns,  such 
sum  or  sums  of  money  as  shall  from  time  to  time  be 
awarded  to  the  said  assured  by  the  council  of  the 
society,  in  respect  of  the  losses  which  may  arise  to  the 
«ud  L^  Lr.  the  b«„.  Me  »le  »d  Mi.e„  (duH.g 
the  continuance  of  the  agreement)  of  goods  for  pur- 
poses of  trade,  to  debtors  being  at  the  time  of  such  sale 
and  delivery  traders  within  the  meaning  of  the  laws 
for  the  time  being  in  force  relating  to  bankrupts ;  and 
that  the  said  assured  shall  receive  such  payment  and 
reimbursement  at  the  times,  and  in  the  manner,  and 
subject  to  the  conditions  and  stipulations,  mentioned  and 
set  forth  in  the  said  rules  and  regulations.^^  And  the 
6th  condition  provides  "that  the  said  premium  and  re- 
served funds  alone  shall  be  liable  to  answer  and  make 
good  to  the  assured  all  claims  and  demands  whatsoever 
under  or  by  virtue  of  this  agreement.'^  The  44th  and 
subsequent  rules  shew  the  meaning  of  the  word 
"  awarded.^'  This  declaration  does  not  aver  either  that 
the  sum  claimed  in  respect  of  the  alleged  loss  was 
awarded  to  the  plaintiffs  pursuant  to  the  rules  and  regu- 
lations, or  that  the  premium  and  reserved  funds  were 
sufficient  to  satisfy  the  claim.      It  was  not  enough  to 
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tioned  in  the  60th  of  the  rules 
and  regulations,  and  in  which 
the  cancellation  is  not  intended 
to  operate  ab  initio,  such  in- 


tent is  expressed  : 

'*  And  that  the  cancelling  of 
the  policy  put  an  end  to  all 
rif]^ht8  of  action  upon  it." 
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aver  generally  that  the  plaintiffis  had  done  all  things 
necessary  on  their  part,  and  that  they  were  ready  and 
willing  to  do  all  things  which  according  to  the  mles  and 
regulations  it  was  necessary  that  they  should  be  ready 
and  willing  to  do,  and  that  all  things  had  happened 
which  it  was  necessary  should  happen,  to  entitle  the 
plaintiffs  to  be  paid  the  alleged  loss :  but  the  plaintiffs 
should  have  shewn  that  a  loss  had  occurred,  that  it  had 
been  considered  and  awarded  upon  by  the  council,  and 
that  the  funds  of  the  society  were  sufficient  to  pay  it. 
Then,  the  effect  of  the  cancellation  of  the  policy  by  the 
directors,  was,  altogether  to  destroy  its  efficacy,  to  make 
it  void  ab  initio :  Powell  v.  Dwelt,  15  East,  29 ;  David- 
son V.  Cooper,  11  M.  &  W.  778,  18  M.  &  W.  843  (in 
error);  Sheppard's  Touchstone,  Vol.  I,  p.  70.  And 
there  is  nothing  in  the  41st  rule  to  prevent  the  general 
rule  of  law  from  applying  here.  As  the  council  repre- 
sent the  whole  body,  the  cancellation  may  be  said  to  have 
taken  place  with  the  assent  of  the  plaintiffs  themselves. 
We  may  assume  that  the  cancellation  took  place  in  the 
ordinary  way,  by  detaching  the  seal,  or  drawing  lines 
across  the  signatures. 


Willes,  in  reply.  The  assumption  that  the  cancel- 
lation spoken  of  in  the  41st  rule,  and  in  this  record,  is  a 
cancellation  by  tearing  off  the  seal  or  crossing  out  the 
signatures  of  the  parties,  does  not  in  any  degree  advance 
the  argument.  The  rule  as  to  alterations  and  erasures 
is  this,  that,  if  a  deed  be  altered  by  the  person  claiming 
under  it,  or  by  a  stranger,  by  his  default,  exc^t  as  to 
estates  that  have  already  passed,  the  deed  is  at  an  end. 
It  may  be  conceded,  since  Davidson  v.  Cooper  and  that 
class  of  cases,  that  an  alteration  or  erasure  in  a  material 
part  of  an  instrument  may  be  set  up  as  an  answer  to  a 
claim  arising  out  of  it :  but  there  is  a  material  distinction 
between  an  erasure  or  alteration  falsifying  the  document, 
and  a  cancellation,  the  effect  of  which  is  to  shew  that 
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the  party  doing  the  act  conceived  the  purpose  of  the        1855. 
instrument  to  have  been  answered,  and  its  efiGicacy  gone,    bambbbobb 
A  cancellation  may  always  be  explained  by  evidence :  J^' 

Raper  v.  Birkbeck,  15  East^  17;  Wilkinson  v.  Johnson,  CSomxbboial 
8  B.  &  C.  428,  5  D.  &  R.  403.  [Maule,  J.  If  the  ab- 
sence of  intention  to  cancel  be  shewn,  the  thing  is  not 
cancelled.]  The  60th  rule  clearly  shews  that ''  cancel " 
was  not  meant  to  be  read  here  in  the  sense  of  '^  destroy/^ 
It  was  merely  intended  to  give  the  directors  such  power 
as  they  could  exercise  by  resolution, — the  word  ''cancel'^ 
being  used  in  a  metaphorical  sense. 

Jervis,  C.  J.  I  am  of  opinion  that  the  defendants 
in  this  case  are  entitled  to  the  judgment  of  the  court. 
In  the  first  place,  Mr.  Cowling  objects  to  the  declara- 
tion, and  refi^  to  the  rules  and  regulations  of  the 
society  for  the  purpose  of  shewing  that  all  claims  for 
losses  are  to  be  paid  out  of  the  premium  and  reserved 
funds  only,  and  after  adjustment  by  the  council ;  and  he 
insists  that  the  sufficiency  of  those  funds  and  the  award 
of  the  council  are  conditions  precedent  to  the  plaintifis^ 
right  to  claim  in  respect  of  a  loss,  and  should  have 
been  shewn  by  special  averment.  We  think,  however, 
that  the  general  averment  in  this  declaration  is  sufficient 
to  include  all  that.  The  declaration,  then,  being  good, 
the  question  arises  whether  the  plea  affords  a  sufficient 
answer.  I  think  upon  consideration  that  it  does.  The 
words  of  the  41st  rule,  read  by  themselves,  are  express, 
— "  If  the  premiums  on  any  policy  shall  not  be  paid 
within  fifteen  days  after  the  same  shaU  faU  due,  the 
directors  may,  with  the  approbation  of  the  coundl,  either 
cancel  and  declare  such  policy  void,  or  enforce  the  pay- 
ment of  such  premium.^'  The  plea  alleges,  that,  after 
the  making  of  the  policy,  and  more  than  fift;een  days 
before  the  commencement  of  the  suit,  a  certain  premium 
became  due  and  payable  to  the  plaintifb,  and  was  not 
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paid  within  the  time  limited,  and  that  thereupon  the 
directors  of  the  society,  with  the  approbation  of  the 
council,  cancelled  the  said  policy,  and  declared  the  same 
void,  whereof  the  plaintiffs  then  had  notice.     If  the 
technical  legal  meaning  be   given  here  to  the  word 
'^  cancelled,^^  the  general  rule  of  law  would  preclude  all 
remedy  upon  the  policy.     But  Mr.  Willes  says  it  cannot 
have  the  strict  technical  meaning,  because  the  60th  rule 
shews  that  the  parties,  when  they  so  intended^  knew 
how  to  express  that  the  instrument  was  to  be  null  and 
void.    Now,  if  the  policy  had  been  absolutely  cancelled, 
the  rule  of  law  would  have  prevailed.    The  policy,  it  is 
to  be  observed,  is  in  the  possession  of  the  plaintifis. 
The  60th  rule  shews  the  meaning  of  the  word  ^'  can- 
celled :"   in   the  case  there  provided  for,  the   policy, 
though  declared  void,  is  to  remain  effectite  so  as  to  give 
the  assured  all  the  benefit  he  was  entitled  to  under 
it  up  to  the  time  of  its  cancellation.     Under  rule  41, 
where  the  premium  is  in  arrear,  the  directors  are  im- 
powered  to  cancel  and  declare  the  policy  void;  and, 
whether  that  means  with  or  without  actual  cancella- 
tion, it  is  to  be  void   from  the  commencement,  and 
no  remedy  lies  upon  it.     Mr.  Cowling  says  that  that 
must  be  the  meaning,  because  the  41st  rule  provides, 
that,  if  the  premiums  are  in  arrear,  the  directors  may, 
with  the  approbation  of  the  council,  cancel  and  declare 
the  policy  void ;  and,  as  the  council  represents  the  whole 
body,  therefore  the  cancellation  is  made  with  the  assent 
of  the  claimants  themselves.     We  must,  however,  look 
at  the  40th  rule,  to  see  if,  reading  the  40ih  and  41st 
rules  together,  it  was  the  intention  of  the  parties  that 
the  directors  should  have  power  to  declare  a  policy  void 
for  non-payment  of  premiums  after  a  loss  has  occurred. 
The  words  of  the  41  st  rule,  as  explained  by  the  60th, 
seem  to  me  to  be  clear  to  shew  that  a  right  to  declare 
the  policy  void  has  arisen  in  this  case;    the  assured 
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having  made  default  in  payment  of  tlie  premiums  due. 
And  there  ought  to  be  strong  words  in  the  40th  rule  to 
shew  that  that  right  does  not  exist.  The  plaintiffs  have 
failed  to  perform  a  condition  in  the  contract  by  which 
they  agreed  to  be  bound.  For  these  reasons^  I  am  of 
opinion  that  the  defendants  are  entitled  to  judgment. 
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Maule^  J.     I  entirely  agree   with  my  Lord   Chief 
Justice. 

Cresswell^  J.  I  am  of  the  same  opinion.  The  40th 
rule  does  not  control  the  express  provision  of  the  41st. 
Notwithstanding  the  power  to  set  off  admitted  claims 
for  losses  against  premiums^  the  41  st  rule  expressly 
declares^  that,  if  the  premiums  on  any  policy  shall  not 
be  paid  within  fifteen  days  after  the  same  shall  fall  due, 
the  directors  may,  with  the  approbation  of  the  council, 
cancel  and  declare  such  policy  void.  If  void,  there  can 
be  no  power  to  sue  upon  the  policy.  The  60th  rule 
does  not  in  my  opinion  at  all  interfere  with  this  con- 
struction. When  the  parties  intended  to  provide  for  a 
partial  or  limited  avoidance  of  the  policy,  they  knew 
how  to  do  so ;  for,  the  60th  rule  declares,  that,  in  the 
event  there  provided  for,  the  policy  sh'all  be  void  from 
the  time  of  notice,  but  that  the  assured  shall  be  entitled 
to  every  benefit  secured  by  such  policy  up  to  the  date 
of  its  being  so  cancelled,  and  shall  be  liable  to  pay  the 
proportion  of  premium  due  up  to  such  date.  There  is 
no  such  provision  in  the  41st  rule. 

Williams,  J.  I  am  of  the  same  opinion.  The  plea 
is  good,  even  assuming,  that,  in  order  to  sustain  it,  the 
defendants  were  bound  to  establish  the  proposition,  that, 
by  the  cancellation  imder  the  41st  rule,  the  policy 
becomes  void  ab  initio.  It  is  unnecessary  to  decide 
whether  the  word  "  cancel"  in  that  rule  means  a  can- 
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cellation  in  the  strict  legal  sense  of  the  word.  But  the 
use  of  that  word  shews  that  it  was  the  intention  of  the 
parties  that  the  instrument  should^  when  declared  void 
under  the  provisions  of  the  41st  rule,  be  void  to  the 
same  extent  as  if  an  actual  cancellation  had  taken  place. 
It  serves  to  explain  what  the  parties  meant. 


Judgment  for  the  defendants. 


Jan.  26. 


Gether  V.  Capper. 

1  HIS  was  an  action  for  freight  upon  a  charterparty. 
The  first  count  of  the  declaration  stated^  that^  on  the 
25th   of  June,  1853,  by  a  certain  charterparty  then 


By  a  charter- 
party  for  a 
voyage  firom 
SondBwall  to 
Southampton, 

itwas  stipulated  made  between  the  plaintiff  and  certain  persons  therein 
should  receive  described  as  Mcssrs.  Hoare,  Buxton,  &  Co.,  of  London, 
fre^\t*^h^h  ^*  ^^  agreed,  that,  after  having  performed  the  voyage 
he  could  prove  from  Gafle  to  Honfleur,  the  plaintiff  should  proceed 
evidence']  to  from  thcncc  to  Sundswall,  and  there  on  account  of  the 
have  been  paid    charterers  should  take  on  board  a  carso  of  wood,  with  the 

for  ships  on  the  ®  ' 

same  voyage  or  ncccssary  dcck-load  and  stowage,  as  much  as  the  vessel 

water  when  the  could  Conveniently  carry,  and  should  then  without  delay 

EMnore*^  proceed  to  Southampton,  where  the  cargo  was  to  be 

not  less  than  dischai^cd  according  to  the  bill  of  lading,  and  the  voy- 

90*.  per  St.  i    -i        mi         •  /•      •»  i    ii 

Petersburgh  age  was  to  conclude :  That  it  was  further  agreed,  that, 
"S^tueii    ^PO^  delivering  the  same  at  the  said  place  of  discharge, 

the  plaintiff  was  to  receive  the  highest  freight  which  he 
could  prove  to  have  been  paid  for  ships  on  the  same 
voyage  when  the  said  vessel  passed  Elsinore,  but  not  less 


that  the  char 
tcrparty  did 
not  contem- 
plate strict 


Isffal  proof  of 

the  actual  pay- 

ment  of  the  higher  rate  of  freight,  but  reasonable  evidence  that  such  higher  fraght  had 

been  paid  or  contracted  to  he  paid :  and  (dubitante  Jervis,  C.  J.)  that  the  owner  could  not 

entitle  himself  to  a  higher  rate  of  freight  than  the  90«.,  by  proving  that  other  vcneh  had 

been  chartered  at  such  higher  rate  for  a  voyage  to  London, — that  not  being,  within  the 

fair  intendment  of  the  charterparty,  the  same  voyage. 


HILARY   TERM^    18  VICTORIA.  697 

than  90s.  British  sterlings  per  St.  Petersbui^h  standard  1855. 
hundred^  computed  at  one  hundred  and  sixty-five  British  getheb 
cubic  feet  for  planks,  battens,  and  boards,  and  one       ^  ^' 

^  Capper. 

hundred  and  fifty  cubic  feet  for  timber^  and  full  freight 
for  the  deck-load^  and  for  short  lengths  for  stowage^  all 
with  5  per  cent,  hat-money^ — which  freight  was  to  be 
paid  to  the  plaintifi^,  after  a  right  delivery  of  the  cargo, 
half  in  cash,  and  half  in  four  months'  bills  on  London, 
to  be  approved  of  by  him  :  That  it  was  further  agreed 
that  the  necessary  moneys  for    ship's   disbursements 
at  the  place  of  lading  might  be  received  from  the  shipper, 
against  insurance,  and  in  reduction  of  freight :    That 
the  cargo  was  to  be  delivered  free  to  and  from  the  ship's 
side  at  all  places ;  and,  should  lighters  be  required,  they 
should  be  for  account  of  the  freighter;  and  that  the 
freighter  was  to  clear  the  cargo  in  all  ports  and  rivers : 
That  the  said  freighters  assigned  to  the  defendant,  and 
the  defendant  then  became  and  was  the  assignee  of,  the 
said  cargo,  and  entitled  to  receive  the  same :   And  that  Mutunl  pro- 
thereupon,  in  consideration  of  the  premises,  and  that  the 
plaintifi^,  at  the  request  of  the  defendant,  would  deliver 
imto  the  defendant  as   such  assignee  the  said   cargo 
according  to  the  said  charterparty,  the  defendant  then 
promised  the  plaintiff  to  perform  and  fulfil  all  things  in 
the  said  charterparty  contained  on  behalf  of  the  freighters 
to  be  performed :    That  all  times  had  elapsed,  and  all  General  aliega- 
things  had  been  done  by  the  plaintiff  necessary  to  entitle  *;''"^;'^^'^^'  "'" 
him  to  the  fulfilment  of  the  said  promise  on  behalf  of  the 
defendant,  and  to  payment  according  to  the  terms  of  the 
said  charterparty  :  That  the  plaintiff  was  able  to  prove,  Special  ailega- 
and  that  the  fact  was,  that  the  highest  freight  paid  for 
ships  on  the  same  voyage  at  the  time  the  said  vessel  passed 
Elsinare,  was,  to  wit,  7L  7s,  6d.  per  St.  Petersburgh 
standard  hundred, — of  which  the  defendant  always  had 
notice :  That,  by  reason  of  the  premises,  a  large  sum,  ^ 

to  wit,  the  sum  of  800/.,  became  due  and  payable  to  the 
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plaintiflF  for  the  freight  of  the  said  vessel,  and  for  per- 
centage thereon,  and  for  port-dues,  and  otherwise,  ac- 
cording to  the  terms  of  the  said  charterparty :  And  that, 
although  a  certain  sum,  to  wit,  the  sum  of  167/.  Ss.  5rf., 
had  been  paid  in  part  liquidation  of  the  said  larger  sum : 
Yet  that  the  defendant  had  not  paid  the  residue  accord- 
ing to  the  terms  of  the  said  charterparty,  and  had  wholly 
refused  either  to  give  such  bills  as  in  the  said  charter- 
party  was  mentioned,  or  to  pay  in  cash  the  said  freight 
and  charges,  or  any  part  thereof. 

And  the  plaintiff  also  sued  the  defendant  for  money 
payable  by  the  defendant  to  the  plaintiflF  for  freight  for 
the  conveyance  by  the  plaintiflF  for  the  defendant  at  his 
request,  of  goods  in  ships ;  and  for  money  paid  by  the 
plaintiflF  for  the  defendant  at  his  request ;  and  for  money 
found  to  be  due  from  the  defendant  to  the  plaintiflF  upon 
an  accoimt  stated  between  them :  And  the  plaintiflF 
claimed  1000/. 

The  defendant  pleaded, — first,  that  he  did  not  make 
the  agreement  as  alleged, — secondly,  to  so  much  of  the 
first  count  as  claimed  freight  exceeding  90s.  British  ster- 
ling per  St.  Fetersburgh  standard  hundred,  computed  as 
aforesaid,  with  5/.  per  cent,  hat-money,  that  the  plaintiflF 
was  not  able  to  prove,  nor  was  it  the  fact,  that  the  highest 
freight  paid  for  ships  on  the  same  voyage  at  the  time 
the  said  vessel  passed  Elsinore,  exceeded  such  90*.,  with 
such  5/.  per  cent,  hat-money, — thirdly,  that  the  plain- 
tiflF did  not  prove  that  any  higher  rate  of  freight  than 
90*.  per  hundred  had  been  paid  for  ships  on  the  same 
passage  by  water  when  the  said  vessel  passed  Elsinore, 
according  to  the  true  intent  and  meaning  of  the  said  con- 
tract.    Issue  thereon. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sit- 
tings in  London  after  the  la«t  term.  The  plaintiflF  was 
unable  to  prove  that  any  vessels  had  made  the  voyage 
from  Sundswall  (which  is  one  of  a  cluster  of  small  ports 
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in  the  Gulf  of  Bothnia)  to  Southampton  at  or  about  the  1855. 
time  referred  to  in  this  charterparty.  But  one  North-  gktheb 
cote,  a  shipping  agent,  proved, — and  he  had  previously  «'• 

V/AFFEn* 

furnished  the  captain  with  certificates  to  the  same  effect, 
— that  he  had  in  June  and  July,  1853,  made  charter- 
parties  from  Sundswall,  or  one  of  the  ports  adjacent,  to 
London,  at  71.  per  St.  Petersburgh  standard  hundred, 
and  that  a  fair  proportion  of  freight  for  the  difference 
between  London  and  Southampton  would  be  78,  6d, 
additional. 

The  same  witness  also  stated  that  the  correct  transla- 
tion of  the  clause  in  the  charterparty  as  to  freight,  was 
as  follows : — "  the  plaintiff  to  receive  the  highest  freight 
which  he  can  prove  by  evidence  to  have  been  paid  for 
ships  on  the  same  seas  or  waters  when  the  vessel  has 
passed  Elsinore  inwards,  but  not  less  than  90s,  British 
sterling," — the  word  "  farvand"  in  the  original,  "  seas 
or  waters," — being  a  mercantile  term  well  known  in 
Norway. 

Other  witnesses  also  proved  the  difference  of  freight 
between  London  and  Southampton  to  range  between  5*. 
and  78,  6d. ;  and  that  Northcote's  certificates  had  been 
produced  to  the  defendant  by  the  captain  at  the  time  of 
demanding  the  freight,  but  that  the  defendant  had  de- 
clined to  pay  it  because  it  was  not  shewn  that  any  ves- 
sel had  been  chartered  for  the  precise  voyage,  viz.  from 
Sundswall  or  one  of  the  adjacent  ports  to  Southampton. 

Witnesses  who  were  called  on  the  part  of  the  defend- 
ant translated  the  word  "  farvand,"  thus, — "  voyage  or 
passage  by  sea,"  "  the  same  way  by  water,"  and  "  similar 
passage  or  voyage  by  water  or  sea :"  but  all  agreed  in  the 
translation  of  the  other  part  of  the  clause,  viz.  that  it  was, 
"  which  he  can  prove  by  evidence  to  have  been  paid." 

On  the  part  of  the  plaintiff,  it  was  insisted,  that,  inas- 
much as  he  could  not  prove  what  was  the  highest  freight 
from  Sundswall  to  Southampton  at  the  time  the  freight 
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on  this  charterpaiiy  was  to  be  aaoertamed,  the  jury 
might  arrive  at  the  amount  by  taking  the  highest  rate 
for  freights  from  Sundswallto  London,  which  was  proved 
to  be  71.  per  St.  Fetersburgh  standard  hundred,  and 
adding  thereto  7s.  6d.  for  the  difference  between  London 
and  Southampton. 

For  the  defendant,  it  was  insisted  that  there  was  a 
variance  between  the  contract  allied  in  the  dedaration 
and  that  proved,  and  that  he  was  entitled  to  have  the 
declaration  amended  accordingly, — the  court  having 
already  put  a  construction  upon  the  word  '' proved'' 
(ant^,  p.  39,)  which  in  one  event  might  make  the  vari- 
ance material.  The  plaintiff  declined  to  amend;  and 
the  Lord  Chief  Justice  ruled  that  he  had  no  power  to 
compel  him.  It  was  further  insisted,  that,  inasmuch  as 
the  plaintiff  was  not  in  a  situation  to  prove  that  a  higher 
amount  of  freight  than  90^.  had  been  paid  for  vessek 
upon  the  same  voyage  as  that  mentioned  in  the  charter- 
party,  his  claim  must  be  limited  to  the  90s. 

A  verdict  was  found  for  the  plaintiff  for  307/.,  the 
amount  due  upon  the  estimate  of  the  plaintiff's  wit- 
nesses, of  71.  for  a  voyage  to  London,  with  the  addition 
of  7s.  6d.  for  the  difference  between  London  and  South- 
ampton :  and  leave  was  reserved  to  the  defendant  to 
move  to  enter  a  verdict  for  him,  or  to  reduce  the  damages, 
as  the  court  should  think  fit. 


Bovilly  on  a  former  day  in  this  term,  moved  to  enter 
a  verdict  for  the  defendant,  or  to  reduce  the  damages, 
pursuant  to  the  leave  reserved.  He  submitted  that  the 
word  '' proved''  in  the  charterparty  meant  proved  by 
evidence,  either  such  as  would  satisfy  a  jury,  or  such  as 
ought  to  satisfy  a  reasonable  man,  of  the  existence  of  the 
fact  to  be  established, — by  a  letter,  a  charterparty,  or  a 
receipt  for  freight,  for  instance.  [Jervis,  C.  J.  To 
entitle  you  to  have  the  declaration  amended  in  the  way 
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suggested^  you  must^  I  think,  shew  that  the  words  used  1855. 
in  the  charterparty  mean  "  proved  by  legal  evidence/'  Gethkb 
and  that  would  not  be  setting  out  the  legal  effect  of  the  ^* 

contract.]  At  all  events^  the  plaintiff  could  not  be 
entitled  to  the  higher  freight^  upon  proof  that  a  higher 
freight  had  been  paid  upon  some  other  voyage  than  that 
mentioned  in  the  charterparty^  and  then  adding  the 
difference  of  value  between  the  one  port  of  destination 
and  the  other.  That  would  not  be  construing  the 
charterparty  either  according  to  the  words  used^  or  any 
fairiy  presumable  intention  of  the  parties.  Besides^  to 
entitle  the  plaintiff  to  the  higher  rate  of  freight^  he 
should  have  shewn  that  freight  at  the  rate  he  claimed 
had  not  merely  been  contracted  to  be  paid^  but  had 
actually  been  paid,  and  that  at  the  time  when  this  vessel 
passed  Elainore.  [Creaswell,  J.  1  incline  to  think  we 
must  read  "  paid  **  in  the  popular  and  ordinary  sense  in 
which  the  word  is  commonly  used^  viz.  '^  contracted 
for.'']  In  the  absence  of  anything  to  control  or  limit  its 
meaning,  paid  means  paid^  and  nothing  else.  Dickson 
V.  Ztzima,  ante^  Vol.  X^  p.  602^  was  referred  to.  , 

Jervis^  C.  J.  You  may  take  a  rule  generally,  for  the 
purpose  of  discussion;  though  some  of  my  learned 
Brothers  think  it  should  be  granted  on  the  first  point 
only,  entertaining  no  doubt  whatever  that  the  word 
"  paid"  would  be  satisfied  by  proof  of  a  contract  for 
payment. 

Bytes,  Serjt.,  and  Ltish,  now  shewed  cause.  There 
was  no  variance  between  the  declaration  and  the  proof. 
The  words  of  the  charter  simply  required  that  the  fact 
should  exist,  not  that  the  plaintiff  should  prove  or  be  in 
a  condition  to  prove  by  legal  evidence  that  a  higher  rate 
of  freight  than  90s,  had  been  paid  for  other  vessels  when 
the  vessel  in  question  passed  Elsinore.    The  construction 
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1855.  would  have  been  the  same  if  those  words  had  not  been 
Gethbb  there  at  all.  [MavlCy  J.  Any  proof  of  a  matter  of  fact 
Ca^'sb.  ^^  ^  ^^®  sense  ''  proof  by  evidence/']  And  the  word 
paid''  was  evidently  used  in  the  popular  sense  of 
contracted  for :"  it  was  not  necessary  to  prove  actual 
payment.  The  evidence  oflFered  at  the  trial  shewed 
that  several  vessels  &om  the  same  neighbourhood  were 
chartered  about  the  same  time^  for  London^  at  a  freight 
of  7.>  and  that  78,  6d.  extra  was  a  fair  average  for  the 
difference  between  London  and  Southampton.  The  real 
question  is,  whether  the  same  "  voyage  "  or  '^  passage  by 
sea"  meant  necessarily  a  voyage  from  the  same  Nor- 
wegian to  the  same  British  port,  or  whether  the  charter- 
party  is  not  to  be  construed  with  that  reasonable  degree 
of  latitute  and  liberality  of  construction  which  is  usually 
applied  to  mercantile  instruments.  It  is  impossible  that 
it  can  be  contended  on  the  other  side  that  the  strict  and 
literal  construction  is  to  be  adopted  here,  inasmuch  as 
it  was  proved  that  a. voyage  from  any  one  of  the  five  or 
six  ports  in  the  Gulf  of  Bothnia  adjacent  to  Sundswall, 
is  considered  the  ^'  same  voyage,"  so  far  as  regards  the 
terminus  a  quo.  [Maule,  J.  There  have  been  recent 
decisions  in  this  court,  where  charterparties  have  been 
construed  in  the  way  you  suggest,  in  ascertaining  the 
rate  of  freight  to  be  paid  for  unenumerated  goods.]  In 
Cockbum  v.  Alexander,  ante.  Vol.  VI,  p.  791,  a  ship  was 
chartered  to  proceed  to  Port  Phillip,  and  there  load  from 
the  freighter's  factors  '^a  full  and  complete  cargo  of 
wool,  tallow,  bark,  or  other  legal  merchandise" — ^the 
quantity  of  bark  not  to  exceed  100  tons,  and  the  quan- 
tity of  tallow  and  hides  not  to  exceed  80  tons, — and  was 
to  proceed  therewith  to  London,  and  deliver  the  same, 
"on  being  paid  freight  as  follows, — for  wool,  l^rf.  per  lb. 
pressed,  and  l^rf.  and  J  of  a  penny  per  lb.  unpressed, 
gross  weight;  tallow,  SI.  per  ton;  bark,  41.  per  ton; 
and  hides,  21.  per  ton, — the  latter  not  to  exceed  20  tons, 
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without  consent  of  the  captain^  &c. ;  one  third  of  the  1855. 
freight  to  be  paid  in  cash,  on  unloading  and  right  deli-  getheb 
very  of  the  cargo,  and  the  remainder  in  cash,  or  by  ^' 

approved  bills  at  two  months  following :  and  it  was  held, 
that  the  freighter  was  entitled  to  load  the  ship  with  an 
assorted  cargo  of  any  'Hegal  merchandise/^  but  that 
the  owners  were  entitled  to  be  paid  freight  upon  the 
supposition  that  the  loading  consisted  of  the  stipulated 
quantities  of  the  enumerated  goods,  viz.  100  tons  of 
bark,  60  tons  of  tallow,  and  20  tons  of  hides,  and  the 
residue  of  wool,  pressed  or  unpressed.  The  court  there 
professed  to  apply  the  test  of  reasonable  intendment,  to 
supply  what  was  wanting  in  the  language  of  the  charter- 
party.  Again,  in  Warren  v.  Peabody,  ante.  Vol.  VIII, 
p.  800,  by  a  charterparty  it  was  agreed  that  the  ship 
should  proceed  to  Baltimore,  and  there  load  a  full  cargo 
oi  produce y  and  proceed  therewith  to  the  United  King- 
dom, and  deliver  the  same,  on  being  paid  freight  "  at  and 
after  the  rate  of  5*.  6rf.  per  barrel  of  flour,  meal,  and 
naval  stores,  and  11*.  per  quarter  of  480  lbs.  for  indian 
com  or  other  grain ;"  that  the  cargo  was  not  to  consist 
of  less  than  3000  barrels  of  flour,  meal,  or  naval  stores ; 
and  that  not  less  flour  or  meal  than  naval  stores  was  to 
be  shipped.  The  vessel  arrived  here  with  a  cargo  con- 
sisting of  769  hhds.  of  tobacco,  6047  bushels  of  bran, 
2000  bushels  of  oats,  5000  oak-staves,  and  3  barrels  of 
flour.  The  evidence  shewed  that  a  quarter  of  indian 
com  or  wheat  weighing  480  lbs.  would  occupy  a  space 
of  lOJ  cubic  feet,  and  that  a  quarter  of  American  oats, 
which  weighed  upon  an  average  272  lbs.,  would  occupy 
a  space  of  16  cubic  feet.  It  also  appeared  that  oats  were 
not  a  usual  shipment  from  America.  It  was  held,  that 
'^  other  grain  ^'  in  this  charterparty,  must  be  taken  to 
mean  such  description  of  grain  as  would  average  480  lbs. 
to  the  quarter,  and  therefore  to  exclude  oats ;  and  that 
the  ship-owner  was  entitled  to  receive  freight  upon  the 
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1855.        supposition  that  3000  barrels  of  flour,  meal,  or  naval 
Other       stores  had  been  shipped^  and,  for  tlie  rert  of  the  space, 
9-  at  the  rate  of  11«.  per  quarter  of  Indian  com,  or  other 

grain  of  the  average  we^ht  of  480  lbs.  to  the  quarter. 
Maule,  J.,  there  said, — "  It  firequendy  hi^ppens  that  in- 
struments of  this  sort  are  prepared  in  anticipation  of  a 
state  of  circumstances  which  never  arises ;  and,  conse- 
quently, they  are  sometimes  of  difficult  applieation  to 
the  case  which  has  arisen.^'  And,  after  refirarring  to 
Cockbum  y.  Alexander,  the  same  kamed  judge  further 
observed^ — ''  But^  as  this  danse  was  intended  to  regulate 
the  freight,  not  for  grain  only,  but  for  every  description 
of  goods, — ^for  which  purpose  it  was  necessary  that  it 
diould  ascertain  a  precise  or  reasonably  precise  rate  of 
payment^ — we  think  there  is  sufficient  reason  for  ex- 
cluding oats^  as  not  being  within  the  probable  intention 
of  the  parties  when  speaking  of  '  other  grain.^ "  These 
two  cases  are  closely  analogous  to  the  present. 

Bovill  and  Raymond,  in  sujqport  of  the  rule.  Proo^ 
it  is  submitted^  means  something  more  than  notice  ot 
the  existence  of  a  feet.  This  court  held  on  the  fiormer 
occasion^ — ante^  p.  39, — that  the  charterparty  did  not 
contemplate  strict  legal  proof;  but  that  the  owner  would 
be  entitled  to  the  highest  rate  of  freight  which  the 
master^  to  the  knowledge  of  the  freighter,  was  in  a  posi- 
tion to  prove^  by  reasonable  evidence  to  have  been  paid 
[JerviSy  C.  J.  I  doubt  whether  it  was  necessary, — as 
the  court  seemed  rather  to  intimate  on  the  argument  ot 
the  demurrer^ — ^that  the  defendant  should  have  notice 
that  the  plaintiff  was  able  to  prove  the  higher  fi'ei^t  to 
have  been  paid.  The  question  now  is^  whether  there  is 
a  variance.]  According  to  the  jdaintiff's  own  witnesses, 
the  correct  translation  of  the  charterparty  in  this  re- 
spect, was,  "  could  prove  by  evidence  ;*'  and,  whatever 
proof  meant  in  the  declaration,  it  means  the  same  in  the 
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plea.    The  defendant  was  entitled  to  have  the  true  con-        1855. 
tract  stated  in  the  declaration.     [Jervis,  C.  J.    The       qbtheb 
plaintiff  could  not  be  compelled  to  amend.]     Hie  de-       ^  ^' 

^  ^  -"  ,  Capper. 

fendant  contracts  to  pay  a  certain  amount  of  freight^ 
with  a  proviso^  that^  if  the  plaintiff  can  prove  that  a 
higher  rate  has  been  paid  for  vessels  making  the  same 
voyage  when  this  vessel  passed  Elsinore^  he  should  pay 
such  higher  fireight.  Are  these  words  satisfied^ — ^is  the 
defendant's  liability  to  the  higher  rate  of  freight  esta- 
blished^—by  proof  that  a  higher  freight  has  been  paid^ 
or  contracted  to  be  paid^  for  another  and  a  different 
voyage?  Why  is  the  word  ''  same  "  to  receive  a  differ- 
ent construction  in  this  case  from  what  it  would  receive 
when  found  in  any  other  instrument  ?  In  this  charter- 
party,  the  word  "voyage  '^  occurs  three  times :  why  should 
not  its  construction  be  alike  in  all  tliree  cases  ?  If  this 
ship  had  been  insured  for  a  voyage  from  Sundswall  to 
Southampton,  and,  instead  of  going  to  Southampton,  had 
gone  to  London, — could  the  insurers  have  insisted,  in 
the  event  of  a  loss,  that  that  was  the  same  voyage? 
Or,  could  the  master  have  insisted  upon  discharging  the 
cargo  in  London,  instead  of  carrying  it  to  Southampton  ? 
In  Uhde  v.  Walters,  3  Campb.  16,  in  an  action  on  a 
policy  of  insurance  "  to  any  port  in  the  Baltic,^'  evidence 
was  admitted  to  prove  that  the  Gulf  of  Finland  is  con- 
sidered in  mercantile  contracts  as  within  the  Baltic, 
although  the  two  seas  are  treated  by  geographers  as 
separate  and  distinct.  If  the  court  could  not  judicially 
see  the  fact  in  that  case,  how  can  they  see  upon  this 
contract  that  a  voyage  to  London  is  the  same  voyage  as 
a  voyage  to  Southampton  ?  A  similar  decision  "was  come 
to  in  Robertson  v.  Money,  R.  &  M.  75,  where,  in  an 
action  on  a  policy  of  insurance  on  a  voyage  "  at  or  from 
the  port  or  ports  of  discharge  and  loading  in  India  and 
the  East  India  Islands,'' — evidence  was  admitted  to 
prove  that  the  Mauritius  is  considered  in  mercantile 
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1855.        contracts  as  an  East  India  island,  although  treated  by 

"ge^^^    geographers  as  an  African  island.     If  the  construction 

^'  of  this  charterparty  is  left  doubtful,  it  lay  on  the  plain- 

V/APPBIt* 

tiff,  who  seeks  to  establish  his  right  to  a  different  rate  of 
freight  from  that  specially  provided  for,  to  remove  that 
doubt.  [Jervis,  C.  J.  Suppose  your  ai^ument  correct, 
and  that  no  vessel  went  from  Sundswell  to  Southampton 
that  season,  what  freight  would  the  plaintiff  get  ?]  He 
would  have  the  90s.  [Jervis,  C.  J.  But,  suppose  the 
minimum  freight  were  not  mentioned?]  In  that  case, 
he  would  recover  upon  a  quantum  meruit.  [^Maule,  J. 
Then  Cockbum  v.  Alexander,  and  fVarren  v.  PecAody, 
and  that  class  of  cases,  may  be  applicable.]  The  plaintiff 
has  not,  it  is  submitted,  established  the  construction  for 
which  he  contends. 

Maule,  J.  It  appears  to  me  that  this  case  is  to  be 
determined  by  the  general  rule  of  construction,  so  often 
referred  to  as  the  golden  rule,  which  is  equally  applicable 
to  acts  of  parliament  and  to  private  contracts,  viz.  that 
the  grammatical  sense  of  the  words  must  be  adhered  to, 
unless  such  a  construction  would  be  contrary  to  the  ex- 
pressed intention  of  the  parties,  or  would  involve  some 
absurdity,  repugnance,  or  inconsistency,  (a)  Here,  it 
appears  to  me  that  the  parties  have  in  plain  language 
provided  exactly  for  the  event  which  has  taken  place : 
the  charterer  is  to  pay  freight  at  90*.  British  sterling  per 
St.  Petersburgh  standard  hundred ;  but,  if  the  owner  is 
able  to  prove  a  higher  freight  to  have  been  paid  (or, 
possibly,  contracted  for,  or  payable,)  for  ships  on  the  same 
voyage  when  this  vessel  passed  Elsinore,  the  charterers 
agree  to  pay  such  larger  freight.  There  is  not  the 
smallest  difficulty  or  obscurity  in  either  of  these  ex- 
pressions;  and   they  apply  to   the  very  circumstances 

{a)  Soe  Warhurlon  v.  Lovcland  d.  Ivict  cited  ante,  p.  484. 
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which  have  arisen.  The  voyage  has  taken  place,  that  1855. 
is,  a  voyage  firom  Sundswall  to  Southampton ;  and  the  gethbr 
plaintiff  is  unable  to  prove  that  any  one  upon  that  voyage  ^' 

has  paid  or  contracted  to  pay  more  than  90*.  per  St. 
Petersburgh  hundred.  In  the  course  of  the  argument, 
I  was  a  little  struck  with  some  decisions  in  which  this 
court  put  a  liberal  construction  upon  loose  mercantile 
contracts.  Instruments  of  that  description  are  frequently 
so  framed  as  to  require  considerable  force  of  construction 
to  apply  them ;  and  in  such  cases  the  courts  have  con- 
sidered that  they  ought  to  be  dealt  with  so  as  to  give 
effect  to  the  general  intent  that  is  to  be  gathered  from 
the  whole  of  the  instrument.  It  is  not  easy  to  define  . 
or  to  describe  this  rule  of  construction .  And  it  is  one 
which  is  to  be  had  recourse  to  only  in  cases  of  necessity, 
where  it  is  pretty  clear  that  the  parties  had  some  inten- 
tion which  cannot  take  effect  at  all  if  a  rigid  rule  of 
construction  be  applied  to  the  instrument.  This  is  a  less 
eligible  rule  than  the  one  I  first  mentioned :  but  it  is 
only  just  to  the  parties,  where  they  have  expressed  their 
intentions  in  loose  terms,  to  adopt  that  mode  of  con- 
struction which  will  as  nearly  as  circumstances  will  allow 
effectuate  the  purposes  they  appear  to  have  had  in  view. 
It  is  not  less  imperative,  however,  on  the  court  to  adhere 
to  the  language  of  the  contract,  where  it  has  provided 
exactly  for  the  event  which  has  happened.  A  party  has 
a  right  to  say, — "I  have  used  language  which  aptly 
expresses  my  intention,  and  therefore  it  is  unnecessary 
to  have  recourse  to  the  power  of  construction  which  is 
applied  to  obscure  and  doubtful  contracts.  I  only  ask 
of  the  court  to  give  the  natural  meaning  to  the  words 
used  in  the  instrument  before  it,  without  looking  either 
to  the  right  or  to  the  left.^^  Nothing  is  more  desirable 
than  that  persons  entering  into  contracts  of  this  sort 
should  express  themselves  with  precision  as  to  events 
which  are  at  all  probable  and  likely  to  happen ;  and. 
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1855.        when  they  have  done  that^  it  would  be  numing  an  inoon- 
qbthbb      venient  risk  of  injustice,  because  it  is  a  mercantile  oon- 
^*  tract,  to  give  the  go-by  to  a  distinctly  expressed  meaning, 

and  impose  upon  the  parties  something  which  they  did  not 
mean.  The  charterparty  now  under  consideration  having 
clearly  and  unequivocally  declared  that  a  certain  amount 
of  freight  shall  be  paid,  I  think  we  should  be  overstepping 
the  bounds  of  our  duty  and  our  authority  if  we  were  to 
hold  that  more  was  intended  to  be  paid,  where  the  pre- 
cise event  upon  which  that  larger  payment  was  made 
contingent  has  not  happened.  It  is  not  dealing  fairly 
with  parties,  not  to  give  effect  to  words  which  are  plain 
and  free  from  ambicniity.  Suppose  a  merchant  abroad 
o«^  ^  to  .'^Ih^.  i^L  ».nt^,  ^  ^ 
tinct  directions  to  sell  them,  and  with  the  proceeds 
furnish  him  with  other  goods  (describing  them)  if  they 
could  be  sent  at  'a  given  price, — would  it  not  be  highly 
inconvenient  to  hold  that  the  consignee  might  exercise 
his  discretion  as  to  the  description  and  the  price  of  the 
goods  he  sends  in  return  ?  In  all  cases  of  contracts, — 
whether  mercantile  or  otherwise, — where  the  expressions 
used  are  precise  and  clear,  they  should  be  exactly  fol- 
lowed out.  Here,  I  feel  no  difSculty  whatever  in 
construing  this  charterparty  according  to  the  plain 
grammatical  sense  of  the  words  used  by  the  contracting 
parties,  there  being  nothing  in  the  case  to  shew  that  they 
ought  not  to  receive  that  construction. 

Cresswell,  J.  I  am  of  the  same  opinion.  It  appears 
that  the  freighter  contracted  to  pay  90^.  at  all  events 
from  Sundswal]  to  Southampton ;  but  that  he  stipulated 
to  pay  more  in  a  certain  event.  That  event  was,  that  the 
plaintiff  should  be  able  to  prove  a  higher  freight  to  have 
been  paid  for  ships  on  the  same  voyage  or  "  passage  by 
water.^^  My  brother  Byles  contended  that  the  correct 
translation  of  the  word  in  the  original  document,  was. 
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"seas  or  waters/'     In  that,  however,  I  think  he  was        1855. 
hardly  consistent:   it  would  lead  to  an  indefinite  en-       gethbb 
largement  of  the  contract,  iuclading  even  London :  and  ^' 

-r     1  •    1     •  C/APPKB. 

I  think  it  would  be  impossible  to  contend  that  a  voyage 
to  London  was  the  same  as  a  voyage  to  Southampton. 
It  is  to  be  observed,  as  Mr.  Raymond  says,  that  the 
word  ''  voyage  "  occurs  three  times  in  the  charterparty, 
and  that  it  must  necessarily  mean  the  same  in  each 
case.  To  entitle  him,  then,  to  a  higher  rate  of  freight 
for  the  voyage  in  question  than  90s,,  the  plaintiff  was 
bound  to  shew  that  some  one  had  paid,  or  contracted 
to  pay,  such  higher  freight  for  ships  on  the  same  voy- 
age when  this  vessel  passed  Elsinorc.  In  the  earlier 
part  of  the  argument,  I  was  disposed  to  think  that  the 
contract  might  be  taken  to  mean  the  highest  current 
freight,  and  that  that  might  be  taken  as  the  measure 
here,  even  although  no  other  vessel  might  be  shewn  to 
have  made  the  same  voyage  about  the  period  in  ques- 
tion. But  the  argument  of  Mr.  Bovill  has  satisfied  me 
that  the  highest  current  freight  could  not  have  been 
intended.  The  defendant  here  has  contracted  to  pay  a 
certain  sum,  to  be  increased  in  a  given  event  which  is 
precisely  and  intelligibly  described :  and,  as  that  event 
has  not  happened,  we  cannot  depart  from  the  plain 
meaning  of  the  words  used,  and  take  upon  ourselves  to 
calculate  the  value  of  a  voyage  from  Sundswall  to  South- 
ampton, by  reference  to  the  amount  of  freight  proved  to 
have  been  paid  upon  voyages  to  some  other  port. 
Adhering  to  the  words  of  the  charterparty,  we  must 
hold  that  the  parties  have  not  provided  for  the  event 
which  has  happened.  There  was  no  other  ship  on  the 
same  voyage  when  this  ship  passed  Elsinorc. 

Williams,  J.  I  am  of  the  same  opinion.  I  am 
unable  to  discover  any  reason  why  we  should  not  con- 
strue this  charterparty  according  to  the  natural  meaning 
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1855. 


Getheb 

V. 

Capfeb. 


of  the  words  used  in  it.  I  must  confess  I  never  have 
entertained  the  smallest  doubt.  The  charterer  agreed 
to  pay  908.,  unless  the  owner  could  shew  that  a  higher 
rate  of  freight  had  been  paid  or  contracted  for^  for  the 
same  voyage.     This  he  has  not  been  able  to  do. 


Jebvis^  C.  J.  I  was  much  struck  by  the  view  which 
was  presented  by  Mr.  Raymond.  But^  notwithstanding 
that,  and  the  opinions  expressed  by  my  learned  Brothers, 
I  still  entertain  doubts^  though  they  are  not  soch  as  to 
induce  me  to  dissent  from  this  rule  being  made  absolute. 

Rule  absolute. 


Harris  and  Others  v.  Alexander  Willis,  Secretary  of 
The  Shif-Owners  Towing  Company. 

1  HE  declaration  stated,  that,  at  the  time  of  the  com- 
mitting the  grievances  thereinafter  mentioned,  the 
plaintiffs  were  lawfully  possessed  of  a  steam-vessel,  and 
were  navigating  the  same  in  the  river  Thames,  and  the 
said  company  were  also  then  possessed  of  a  steam  towing- 
vessel,  which  was  then  under  the  government  and  direc- 
tion of  the  certain  then  servants  of  the  said  company 
who  were  then  navigating  the  same  in  the  said  river : 
yet  the  said  company,  by  their  said  servants,  so  neg- 
ligently, carelessly,  and  improperly  navigated  and  con- 
ducted their  said  vessel,  that,  by  and  through  the  mere 
negligence,  carelessness,  and  improper  conduct  of  the 

the  pluntiffii 

and  the  defendants  were  parties,  had  been  had  in  the  Admiralty  oourt»  and  that  the  merits 
upon  which  the  plaintiffs  sought  to  recover  in  this  action  were  thereby  and  then  tried, 
and,  after  due  proceedings  had  and  taken  in  the  said  court,  and  m  due  form  t^ktw,  deter- 
mined by  that  court  in  favour  of  the  defendants ;  and  that  it  was  then  held  and  adjudged 
by  the  said  court  that  the  collision  occurred  through  the  negligence  of  the  plaintiffis  and 
not  through  the  negligence  of  the  defendants  : — 

Held,  that  the  plea  was  no  answer  to  the  action,  inasmuch  as  it  did  not  shew  upon  the 
face  of  it  that  the  Admiralty  court  had  jnrisdiction  over  the  matter  in  question. 


Jan.  25. 

To  an  action 
for  an  injury 
to  the  plain- 
tifls*  vessel  by 
a  collision  in 
the  river 
Tliames,  the 
defendants 
pleaded,  that 
the  merits  in 
respect  of  the 
demand  by  this 
action  sought 
to  be  enforced, 
had  been 
already  tried 
and  deter- 
mined, and  cer- 
tain proceed- 
ings, to  which 
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said  company  and  their  said  servants  in  that  behalf,  the  1855. 
said  vessel  of  the  said  company  forcibly  came  into  hIrbis 
collision  with  the  said  vessel  of  the  plaintiffs,  and  thereby  "• 

the  plaintiffs'  said  vessel  was  greatly  injured  and  broken^ 
and  the  plaintiffs  were  put  to  expense  in  repairing  their 
said  vessel^  and  the  same  was  rendered  useless  to  the 
plaintiffs  for  some  time^  and  the  plaintiffs  were  deprived 
of  divers  profits  which  might  and  otherwise  would  have 
accrued  to  them  &om  using  the  said  vessel  during  such 
time,  and  were  and  are  otherwise  injured :  And  the 
plaintiffs  claimed  200/. 

Second  plea, — that  the  merits  in  respect  t>f  the  Second  plea. 
demand  by  this  action  sought  to  be  enforced,  had  been 
already  tried  and  determined,  and  certain  proceedings 
to  which  the  plaintiffs  and  defendants  were  parties  had 
been  taken  and  had,  in  the  High  Court  of  Admiralty, 
before  the  Right  Hon.  Stephen  Lushington,  doctor  of 
civil  laws,  judge  of  the  said  court ;  and  that  the  merits 
upon  which  the  plaintiffs  sought  and  seek  to  recover  in 
this  action  were  thereby  and  then  tried,  and,  after  due 
proceedings  had  and  taken  in  the  said  court,  and  in  due 
form  of  law,  determined  by  the  said  judge,  and  by  cer- 
tain elder  brethren  of  the  Trinity  House  then  and  there 
^  assisting  him,  in  favour  of  the  said  Ship-Owners  Towing 
Company ;  and  it  was  then  held  and  adjudged  by  the 
said  court  that  the  said  collision  occurred  through  the 
negligence,  carelessness,  and  improper  navigating  by  the 
plaintiffs  of  their  said  vessel,  and  not  by  or  through  the 
negligence,  carelessness,  or  improper  conduct  of  the  said 
company  or  their  said  servants  in  that  behalf. 

The  plaintiffs  joined  issue  on  the  second  plea ;  and,  Ropiication  and 
for  a  second  replication  thereto,  said  that  they  had  duly 
appealed  to  Her  Majesty  in  councU  against  the  decision 
in  the  said  plea  mentioned,  and  that  the  said  appeal  was 
then  pending  and  undetermined ;  and  they  also  demurred 
to  the  second  plea,  the  grounds  of  demurrer  stated  in  the 

VOL.  IV.  —  C.  B.  AAA 
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1855. 


Habsis 

V. 

Willis. 


Rejoinder  and 
demurrer. 


margin^  beings  ^'  that  it  does  not  appear  that  the  pro- 
ceedings in  the  Admiralty  court  were  for  the  same 
demand  as  now  sued  for,  or  that  the  same  matter  as  is 
in  question  in  this  suit  was  directly  in  question  in  the 
Admiralty  court ;  nor  does  it  appear  that  the  Admiralty 
court  had  any  jurisdiction  to  determine  the  question 
now  in  issue.*^ 

The  defendant  joined  in  demurrer^  and  also  demurred 
to  the  second  replication^  on  the  grounds  that  ''the 
judgment  subsists^  and  may  be  pleaded  as  a  good  judg- 
ment^ until  reversed ;  and  that  the  validity  of  a  judgment 
is  in  no  way  affected  by  the  mere  appeal  of  the  defeated 
party.''     Joinder. 


Flnlason  (for  Lush),  in  support  of  the  plaintifik'  de- 
murrer. The  second  plea  is  founded  upon  the  statute 
10  Vict.  c.  xxxi^  the  1st  section  of  which  enables  the 
company  to  sue  and  be  sued  in  the  name  of  the  secretary 
or  any  one  of  the  directors  for  the  time  being,  and  the 
4th  of  which  enacts  '^  that  the  proceedings  in  any  action 
or  suit  by  or  against  such  nominal  party,  in  which  the 
merits  in  respect  of  the  demand  thereby  sought  to  be 
enforced  shall  have  been  tried  and  determined,  may  be 
pleaded  in  bar  of  any  other  action,  suit,  or  other  pro- 
ceedings for  the  same  demand  by  or  against  the  com- 
pany or  any  other  such  nominal  party  as  aforesaid.'' 
The  plea  is  bad  upon  two  grounds, — first,  because  it 
does  not  shew  that  the  court  of  Admiralty  had  jurisdic- 
tion in  the  matter, — secondly,  that,  assuming  that  that 
court  had  jurisdiction,  the  merits  could  not  be  tried 
therein.  1.  It  is  to  be  inferred  from  the  declaration, 
though  it  is  not  so  expressly  allied,  that  the  collision 
complained  of  took  place  in  the  river  Thames,  where  the 
court  of  Admiralty  has  no  jurisdiction :  The  Case  of  the 
Admiralty,  13  Co.  Rep.  51 ;  Morse  v.  Slue,  1  Ventr. 
190,  288,  Sir  T.  Raym.  220,  1  Mod.  85,  2  Keble,  806, 
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8  Keble,  72,  112,  135,  2  Lev.  69;  Palmer  v.  Pope,  1855. 
Hobart,  79;  Velihasen  v.  Ormsley,  3  T.  R.  815.  [Jcr-  ^^^^ 
vis,  C.  J.   You  need  not  dte  authorities  to  shew  that  the  v- 

court  of  Admiralty  has  no  jurisdiction  inM  corpus  ^•"-^- 
comitatus.]  2.  Then,  in  the  Admiralty  court  the  pro- 
ceeding is  in  rem,  and  therefore  the  merits  of  this  action 
could  not  have  been  determined  there.  It  cannot  be  the 
same  demand.  [Jervis,  C.  J.  Damages  and  the  value 
of  the  ship  are  identical :  you  cannot  recover  more  than 
the  value.]  Kitchen  v.  Campbell,  8  Wils.  240,  304,  2 
W.  Blac.  779,  827,  and  the  cases  cited  in  the  notes  to 
The  Duchess  of  Kingston's  Case,  2  Smith's  Leading 
Cases,  424—460,  shew  that  this  is  a  matter  which  is  not 
pleadable  in  bar.  The  plaintiffs  may  have  failed  in  the 
Admiralty  court  for  want  of  proof.  Then,  as  to  the 
statute,  the  meaning  of  the  4th  section  obviously  was, 
that,  where  there  has  been  an  adjudication,  it  shall,  sub- 
ject to  all  the  common  law  incidents  of  a  judgment,  be 
conclusive. 

Milward,  contril.  Prim&  facie  the  court  of  Admiralty 
has  jurisdiction  in  all  cases  of  maritime  collision.  There 
is  nothing  on  the  face  of  this  declaration  to  shew  that 
the  matter  here  complained  of  occurred  within  the  body 
of  any  county :  on  the  contrary,  it  appears  that  both 
vessels  were  in  the  river  Thames.  [Cresswell,  J.  How 
do  we  know  that  the  court  of  Admiralty  has  jurisdiction 
in  any  part  of  the  Thames?]  The  court  will  take  judi- 
cial cognisance  of  the  jurisdictions  of  the  other  courts. 
[Cresswell,  J.  But  not  of  the  geographical  position  of 
the  river  Thames.  Williams,  J.  It  is  quite  immaterial 
whether  the  collision  took  place  in  the  Thames  or  in 
any  other  river.]  The  plea  states  that  the  merits  of 
this  action  were  tried,  and,  after  due  proceedings  had 
and  taken  in  the  Admiralty  court,  and  in  due  form  of  law, 
determined  by  that  court.     If  that  court  had  no  juris- 

A  A  A  2 


714 


IN    THE    COMMON    PLEAS^ 


1855. 


Habris 

V. 
WiLLIfl. 


diction^  it  could  not  in  due  form  of  law  have  determined 
the  matter.  There  being  nothing  in  the  declaration  to 
shew  that  the  collision  took  place  within  the  body  of 
the  county^  the  defendant  was  not  bound  to  negative  that 
fact  in  his  plea.  lfFilliam8,J.  The  defendant  was 
bound  to  shew  upon  the  face  of  his  plea  a  good  answer 
to  the  declaration.] 

Per  Curiam.  The  plaintiffs  are  entitled  to  judgment 
on  the  demurrer  to  the  second  plea^  and  the  defendant 
on  the  demurrer  to  the  replication. 

Judgment  accordingly. 


Jan,  27. 

The  defendants 
and  others 
met  for  tlie 
purpose  of 


The  defendant  pleaded  never  indebted. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sit- 


Peel  and  Another  v,  Thomas. 

X  HIS  was  an  action  against  the  defendant^  as  a  partner 

or  shareholder  in  a  mining  association  for  the  working 

^     .  upon  the  cost-book  principle  of  a  mine  called  the  Cwm- 

forming  a  com- 
pany for  work-  hcisiau  Mine,  to  recover  a  sum  of  60/.  14*.  8rf.  for 

S^^t!L)'ir    machinery  suppUed  to  the  mine  by  the  plaintiffs. 

principle,  the 
concern  to  con- 
sist of  60,000 

15,000  were  to  tings  in  London  after  the  last  term.  Evidence  having 
h^  appropriated  ^jg^j^  given  of  the  supply  of  the  machinery  in  respect  of 
of  the  mine,  which  the  action  was  brought,  the  plaintiffs  called  for 
B.,'  and  C ,  and  the  company's  minute-book,  from  which  they  read  the 
SliZt'"    following  minutes :- 

other  parties  in 

proportion  to  certain  capital  subscribed  by  them, — 1125  being  allotted  to  the  defendant, 
for  which  he  paid  100/. :  and  it  was  at  that  meeting  resolved,  amongst  other  things, 
that  the  requisite  capital  to  work  the  mine  for  the  first  six  months  should  be  fimnd  by 
A.f  B.f  and  C,  The  same  resolution  also  stated  that  the  mine  had  been  purchased  of  tb^ 
owner  for  the  sum  of  10002.  in  cash,  and  15,000/.  to  be  paid  in  cash  or  shares  at  the  end 
of  six  months,  should  it  be  deemed  desirable  by  the  adventurers  to  continue  operations, — 
such  payment  of  15,000/.,  or  surrender  of  the  mine  to  the  owner,  being  optiomd  by  the  said 
adventurers : — Held,  that,  by  this  arrangement,  each  adventurer  be<»me  a  partner  in  the 
concern  yrom  the  commencement,  and  liable  as  such  for  goods  supplied  for  the  working  of 
the  mine. 
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"  At  a  meeting  for  the  purpose  of  forming  a  company 
on  the  cost-book  principle  for  working  the  Cwmheisian 
Mine^  held  October  21,  1853,  at  Mr.  Headwinds  office, — 
present 

"  Sir  Charles  Kirkpatrick,     "  Mr.  Coleman, 

"  Capt.  Charretie,  ''  Mr.  Brunton, 

"  Mr.  White,  and 

"  Mr.  Readwin,  ''  Mr.  Joseph  Thomas 

(the  defendant), 

"  The  mine  was  stated  by  Mr.  Readwin  to  have  been 
purchased  of  Mr.  Bruin  for  the  sum  of  1000/.  in  cash, 
and  15,000/.  to  be  paid  in  cash  or  shares  at  the  end  of 
six  months,  should  it  be  deemed  desirable  by  the  ad- 
venturers to  continue  operations;  such  payment  of 
15,000/.,  or  the  surrender  of  the  mine  to  Mr.  Bruin, 
being  optional  by  the  said  adventurers. 

"It  was  then  proposed  that  the  mine  should  be 
divided  into  sixty  thousand^  shares,  of  which,  fifteen 
thousand  being  reserved  as  above  for  Mr.  Bruin,  thirty- 
three  thousand  seven  hundred  and  fifty  were  declared 
to  be  the  property  of  Mr.  Readwin,  Sir  Charles  Kirk- 
patrick,  and  Mr.  Brunton ;  and  the  remainder  were,  in 
consideration  of  their  engagement  to  find  the  sums  of 
money  placed  against  their  respective  names,  divided  as 
follows : — 

"  To  Captain  Charretie 

"  To  Mr.  Nichols 

"  To  Mr.  Thomas  (the  defendant) 

"  To  Mr.  White 

"To  Mrs.  West 

"  To  Mr.  Coleman 

"  To  T.  A.  Readwin 

Shares     .      11,250 


1855. 


Shares. 

150 

.  1688 

55 

.  562i 

100  . 

,  1125 

100 

,  1125 

50  . 

.  562 

50 

.  562 

600  . 

,  5626 

PfiSL 
V, 

Thomas. 

Resolution  of 
Oct.  21. 


"It  was  proposed,  and  accepted,  that  Sir   Charles 
Kirkpairick,  Mr.  Readivin,  and  Mr.  Brunton  should  find 
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Kesolutlon  of 
Oct.  22. 


the  capital  requisite  for  the  operations  of  the  mine  dur- 
ing six  months  from  this  day.  • 

"  It  was  resolved,  that,  should  any  of  the  parties 
above  named  fail  to  pay  the  amount  placed  against  his 
or  her  name  by  12  o'clock  to-morrow,  the  shares  now 
allotted  to  him  or  her  shall  be  forfeited  : 


(Signed)  ^'Joseph  Thomas, 
''  T.  A.  Readwin, 
"  John  Charretie, 
"  C.  S.  Kirkpatrick, 


<t 


W.  W.  White, 
"  E.  C.  Nichols, 
"  B.  Coleman, 
"  J.  D.  Brunton." 


''At  a  meeting  of  adventurers  in  the  Cwmheisian 
Grold  Mining  Company,  held  at  Mr.  Beadwin's  oflSces, 
No.  2,  Winchester  Buildings,  in  the  city  of  London,  on 
Saturday  the  22nd  of  October,  1863, — ^present.  Sir 
Charles  S.  Kirkpatrick,  in  the  chair,  Messrs.  Thomas, 
Charretie,  White,  Brunton,  Readwin,  Mrs.  West, 
Messrs.  Nichols,  and  Coleman, — 

''It  was  resolved,  that  the  Cwmheisian  Mine  be 
worked  on  the  cost-book  system,  in  sixty  thousand  equal 
parts  or  shares ;  and  that  the  sixty  thousand  parts  or 
shares  be  and  are  hereby  allotted  in  the  following  pro- 
portions, viz. : — 


€( 


To  Sir  Charles  S.  Kirkpatrick  and  others, 
as  trustees  for  Gteorge  Bruin 
"  To  Sir  Charles  S.  Kirkpatrick,  Bart. . 
"  To  John  Dickinson  Brunton 
"  To  Thomas  Allison  Readwin 
"  To  John  Charretie  .... 

"  To  Edwin  Cox  Nichols       . 
"  To  Joseph  Thomas  .... 

"  To  William  Wiggins  White 
"  To  Mrs.  Charlotte  West 
"  To  Edward  Towsey    .... 


Shares. 

15,000 

11,250 

11.250 

11,250 

1,688 

563 

1,125 

1,125 

281 

281 


Carried  forward 


63,813 
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Brought  forward   .  53^813  1855. 

To  Benjamin  Coleman  .         .  562       ~ 


■   ■  ■       ■  ar^  ■  ■  ■  3m.  ■■■■■■      m     •■■■  m^  ■■■>■■■  rwm  .^.  ^^ 

"  To  Thomas  Allison  Readwin  (for  friends)       5,625  t^. 


Shares         .  60,000 


"  It  was  further  resolved,  that  Sir  Charles  S.  Kirk- 
patrick,  Bart.,  Capt.  Charretie,  Mr.  Joseph  Thomas,  Mr. 
Coleman,  and  Mr.  Brunton  be  and  are  hereby  appointed 
a  managing  committee  (pro  tem.),  and  that  they  be 
requested  to  prepare  rules  and  regulations  for  working 
the  company ;  that  Mr.  Thomas  Allison  Readwin  be  and 
is  hereby  appointed  purser  to  the  company  (pro  tem.) ; 
and  that  the  offer  of  Messrs.  Kirkpatrick,  Brunton, 
and  Readwin,  to  find  the  requisite  capital  to  work  the  mine 
during  the  next  six  months,  be  and  is  hereby  accepted" 

It  was  further  proved,  that  the  defendant  had  attended 
various  meetings  of  the  association  as  a  member  of  the 
managing  committee;  that  he  had  paid  100/.  on  the 
allotment  of  shares  to  him ;  that  he  was  frequently  seen 
at  the  mine  whilst  it  was  at  work ;  and  that  he  was 
present  at  a  meeting  on  the  8th  of  June,  1854,  when  it 
was  determined  to  dissolve  the  existing  company,  and  to 
form  a  new  one. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  the 
defendant  was  liable  as  a  partner  or  shareholder  in  the 
mine,  and  that  his  liability  was  not  restricted  by  limita- 
tions imposed  upon  the  partners  inter  se  by  the  above 
resolutions. 

For  the  defendant,  it  was  submitted  that  there  was  no 
completely  formed  partnership,  but  only  a  prospective  or 
inchoate  partnership,  to  be  formed  at  the  expiration  of 
the  six  months  mentioned  in  the  resolution  of  the  21st 
of  October,  1853,  in  the  event  of  the  mine  being  worked 
to  advantage. 

The  Lord  Chief  Justice  inclined  to  think  that  this 


Thomas. 
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1855.        w^  A  mere  probationary  association^  which  was  not  to 

■       ^^         ripen   into   a  partnership  until  the  expiration  of  six 

V*  months ;  and  he  directed  a  verdict  to  be  entered  for  the 

Thomas 

defendant^  reserving  leave  to  the  plaintiffs  to  move  that 
it  might  be  entered  for  them  for  the  sum  claimed,  if  the 
court  should  be  of  opinion  that  the  defendant  was  liable 
as  a  partner  in  the  mine^ — the  court  to  draw  such  infer- 
ences of  fact  as  a  jury  should  have  drawn. 

Channell,  Serjt.^  on  a  former  day  in  this  term^  ob- 
tained a  rule  nisi  accordingly.  He  submitted  that  the 
arrangement  evidenced  by  the  resolutions  of  the  21st 
and  22nd  of  October^  1853^  constituted  a  partnership  at 
all  events  for  six  months ;  and  that^  if  profits  had  been 
made  during  that  period,  the  defendant  would  have  been 
entitled  to  participate  therein :  and  he  referred  to  Haw- 
ken  V.  Bourne,  8  M.  &  W.  703. 

J,  Brotvn  (with  whom  was  Byles,  Seijt.)  now  shewed 
cause.  There  was  no  evidence  whatever  of  partnership. 
The  resolutions  of  the  21  st  and  22nd  of  October,  1853, 
upon  which  alone  the  defendant's  liability  can  arise, 
shew,  that  the  defendant  and  his  co-adventurers  were 
not  to  incur  the  liability  of  partners  until  the  expiration 
of  the  six  months  limited  for  the  experimental  work- 
ing of  the  mine,  and  that  during  that  period  Sir 
Charles  Kirkpatrick,  Brimton,  and  Readwin  alone  were 
to  be  responsible.  The  case,  therefore,  falls  within 
the  principle  of  Fox  v.  Clifton,  4  M.  &  P.  676,  6  Bingh. 
776,  2  M.  &  Scott,  146,  9  Bingh.  115,  Pitchfard  v. 
Davis,  5  M.  &  W.  2,  and  that  class  of  cases.  [/«•- 
vis,  C.  J.  What  do  you  understand  by  the  resolution 
accepting  the  offer  of  Sir  Charles  Kirkpatrick,  Brunton, 
and  Readwin,  to  find  the  requisite  capital  to  work  the 
mine  during  the  six  months  ?  Are  they  supposed  to 
advance  the  money  out  of  their  own  pockets^  or  are  they 
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period  ?     I  perceive  their  names  are  not  among  the  sub-         ^p^ 

scribers.     If  the  defendant  has  advanced  his  share  of  the       „  «'• 

Thomas. 

capital;  is  there  not  an  end  of  the  question  ?]  There  is 
nothing  in  the  resolutions  to  indicate  a  loan  of  money 
by  the  three  persons  named  to  the  company.  If  those 
persons  were  advancing  money  to  the  concern,  it  would 
be  difficult  to  sustain  this  defence ;  for,  then  they  would 
be  working  the  concern  with  borrowed  capital.  But  it 
is  submitted  that  the  whole  resolutions  shew  that  an 
immediate  partnership  was  not  contemplated ;  but  that 
the  mine  was  to  be  worked  experimentally  during  the 
six  months,  and  that  then  the  adventurers  were  to  have 
the  option  to  take  to  it  or  give  it  up.  [Jervis,  C.  J. 
Suppose  profit  were  made  during  the  six  months,  who 
would  take  it?]  That  is  too  speculative  a  question  to 
be  easily  answered.  [Jervis,  C.  J.  Nevertheless,  it  is 
one  you  must  meet.  Maule,  J.  Perhaps  it  was  con- 
templated that  six  months  would  be  required  to  reach 
the  stratum  where  gold  was  to  be  found.  But,  even 
then  the  thing  would  be  more  valuable  than  it  was  when 
they  began.  I  think  you  must  contend  that  the  only 
persons  to  be  benefited  during  the  six  months,  were, 
Kirkpatrick,  Brunton,  and  Readwin  :  and  it  will  be  very 
difficult  to  say  that.  In  Hawken  v.  Bourne,  a  share- 
holder was  held  liable  for  goods  supplied  to  a  mine 
under  very  similar  circumstances  to  these.]  "There 
was  evidence,^^  there,  as  Parke,  B.,  says,  that  the  de- 
fendant "  was  a  complete  partner  with  the  directors  in 
working  the  mines  in  the  manner  they  were  worked.^^ 
[Maule,  J.  So,  this  is  a  partnership,  limited,  it  is  true, 
but  still  a  partnership.  It  is  like  parties  agreeing  to  be 
partners,  with  a  stipulation  that  one  of  them  shall  in  no 
event  be  liable  beyond  1000/.]  It  is  rather  an  agree- 
ment not  to  bind  the  parties  as  pai*tucrs  until  the 
experiment  has  been  first   tried   for  a  certain  period. 
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Unless  the  court  are  prepared  to  hold  that  this  was  a 
partnership  firom  the  first,  the  verdict  cannot  be  dis- 
turbed. 

Jebvis,  C.  J.  I  for  one  am  prepared  to  hold  that 
this  was  a  partnership.  I  think  I  was  wrong  at  the 
trial;  and  I  believe  my  learned  Brothers  agree  with  me. 
It  was  clearly  a  partnership  of  limited  extent  during  the 
six  months.  The  verdict  will,  therefore,  be  entered  for 
the  plaintiff  for  60/.  14*.  8rf. 

Maule,  J.  I  am  entirely  of  the  same  opinion.  There 
can  be  no  doubt  that  what  was  to  be  done  was  to  be 
done  for  the  benefit  of  all  the  parties. 


The  rest  of  the  court  concurring, 


Rule  absolute. 


Wilson  v,  Morrell. 

Jan,  12.         _- 

A  cause  and  a  A  HIS  was  an  action  brought  to  try  the  right  to  a 
to^^i^iTa^d  P^^-^*^-  The  action  arose  out  of  a  suit  in  Chancery 
B.  were  parties,  to  which  onc  Thomas  Flight,  the  owner  of  the  reversion 
der  made  at  o{  both  the  houses  which  wcre  divided  by  the  wall  in 
^  r^  ^Z'  q<ie«tion,  was  a  party, 
trator.   C,  When  the  cause  came  on  to  be  tried,  it  was  suggested 

who  was  a  ,  ^oo 

party  to  the       by  the  judgc  that  the  matter  was  one  that  ought  to  be 

Sn^^H^V  '®*^"'^>  ^^  accordingly,  with    the  consent  of   the 
to  the  action      attorneys  and  counsel  on  both  sides, — Flight  being  in 

(which  arose  '^  ^       ,  . 

out  of  it),  re-     court,  and  not  objecting, — the  action  and  the  suit  were 
a  party  to  th™*^  referred  to  the  arbitration  of  Mr.  Serjt.  Channell. 
Hdnhat~his        Subsequently,  however,  Flight  chusing  to  withhold 

refusal  was  no 

ground  for  allowing  A.  to  rescind  the  order  of  reference. 
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his  consent^  and  the  arbitrator  feeling  a  difficolty  in        1855. 
proceeding  with  the  reference  without  it,  Wilson 


Willes,  for  the  plaintiff,  upon  affidavits  detailing  the 
facts,  and  stating,  amongst  other  things,  that  Flight  still 
declined  to  be  a  party  to  the  reference,  and  also  declined 
to  make  an  affidavit,  obtained  a  rule  nisi  to  rescind  the 
order  of  reference. 

JByleSy  Serjt.,  and  Namian,  now  shewed  cause.  This 
is  an  action  brought  to  try  a  boundary.  Plight,  who 
now  obstructs  the  course  of  the  reference,  is  the  rever- 
sioner of  the  land  on  both  sides.  Having  thus  an  inter- 
est, it  was  necessary  to  make  him  a  party  to  the  suit  in 
Chancery  out  of  which  this  action  grows.  This  cause 
coming  on  for  trial,  it  was  agreed  by  the  plaintiff  and 
defendant,  their  counsel  and  attorneys, — without  any 
expression  of  dissent  on  the  part  of  Flight,  who  was  pre- 
sent in  court,  and  whose  attorney  was  the  attorney  con- 
ducting the  action  on  the  part  of  the  plaintiff, — that 
the  action  and  the  suit  should  be  referred.  The  plaintiff 
now,  under  pretence  that  Flight  refuses  to  become  a 
party  to  the  reference,  seeks  to  get  rid  of  the  arrange- 
ment entered  into  on  his  behalf  at  the  trial  by  those 
who  were  perfectly  competent  to  enter  into  it.  This  he 
cannot  be  allowed  to  do.  In  Filmer  v.  Delber,  3  Taunt. 
486,  where  a  similar  application  was  made,  upon  an 
affidavit  that  the  attorney,  in  agreeing  to  a  reference, 
had  acted  contrary  to  the  express  instructions  of  his 
client.  Sir  James  Mansfield  said, — ''  Here  is  an  express 
agreement  to  refer  properly  entered  into  by  counsel 
and  attorney  :  it  is  now  said  that  they  had  no  authority 
to  enter  into  that  agreement :  if  so,  the  defendant's 
remedy  is  by  action  against  her  attorney.  There 
would  be  no  end  to  these  applications,  if  the  court 
were  to  interfere.     Such  interference  would  lead  to 


V. 
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1855.        collusion :  when  a  party  did  not  like  the  prospect  of  the 
WiLsoif       reference,  he  would  say  that  he  had  never  given  his 
^-  attorney  authority  to  refer/'     And  the  rule  was  refused. 

Here,  Flight  can  have  no  real  interest  in  the  question. 
[Jervis,  C.  J.  Has  not  the  plaintiff  precluded  himself 
firom  saying  that  Flight  was  not  a  consenting  party  to 
the  reference?  Maule,  J.  This  seems  to  me  to  be  very 
analogous  to  the  case  of  In  re  Milnes  and  Robertson, 
ant^,  p.  451,  where  we  held  that  a  bankrupt  who  had 
chosen  to  become  party  to  a  reference  touching  a  matter 
the  interest  in  which  had  passed  to  his  assignees,  was 
bound  to  perform  an  award  made  personally  against 
him.] 

Willes  was  called  upon  to  support  his  rule.  The 
arrangement  which  was  entered  into  at  nisi  prius,  in 
consequence  of  something  over  which  the  plaintiff  has 
no  control,  cannot  now  be  carried  into  effect.  It  would 
be  idle  to  proceed  with  the  reference  without  Flights 
being  a  party  to  it ;  and  neither  the  plaintiff  nor  the 
court  can  compel  him  to  submit.  It  is  a  mistake  to  say 
that  he  has  no  interest  in  the  matter.  \Mauie^  J.  He 
would  not  have  been  made  a  party  to  the  suit  if  he  had 
no  interest.  Jervis,  C.  J.  The  plaintiff's  consent  to 
refer  was  not  given  conditionally.  He  was  perfectly 
aware  of  all  the  circumstances  at  the  time  he  agreed  to 
refer:  and  nothing  has  occurred  since  to  alter  the 
position  of  affairs.]  It  does  not  appear  to  have  sug- 
gested itself  to  the  mind  of  any  of  the  parties,  or  their 
counsel  or  attorneys,  that  Flight's  concurrence  was 
necessary.  [Maule,  J.  Or,  rather,  nobody  imagined 
that  he  would  have  withheld  it.  The  plaintiff  knew 
that  Flight  was  a  party  to  the  Chancery  suit.  He  has 
agreed  to  refer  something  which  he  could  refer,  and  also 
something  which  he  could  not  refer ;  and  the  latter  part 
of  his  agreement  has  become  inconvenient,  or,  it  may  be. 
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inoperative,  in  consequence  of  something  the  existence  1855. 
of  which  he  was  perfectly  aware  of  at  the  time  he  entered  Wilson 
into  the  agreement.]     The  court  will  hardly  allow  a  ''• 

JM.OSBBLL. 

proceeding  to  go  on  which  they  must  know  will  be        ^ 
productive  of  no  fruits.     It  is  utterly  impossible  that  the 
whole  matter  in  dispute  can  be  disposed  of  in  Flight's 
absence. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  The  plaintiff  has  chosen  to  refer  the 
matters  in  difference  between  himself  and  the  defendant, 
as  well  in  the  action  as  in  the  Chancery  suit;  and 
nothing  has  occurred  since  he  entered  into  that  agree- 
ment, which  he  did  not  know  at  the  time.  I  think  it 
would  be  establishing  a  very  dangerous  precedent  to 
permit  him  to  withdraw. 

Maule,  J.  I  also  think  there  is  no  ground  for  this 
rule.  Flight,  it  seems,  will  have  nothing  to  do  with 
the  reference.  It  is  perfectly  natural  and  wise  on  his 
part  not  to  concur  in  a  thing  which  might  entail  con- 
siderable expense  on  him,  without  perhaps  any  corres- 
ponding advantage.  The  plaintiff  and  defendant,  with 
their  eyes  wide  open,  have  agreed  that  the  differences 
between  them  shall  be  disposed  of  by  an  arbitrator.  I 
see  not  the  smallest  reason  why  they  should  be  allowed 
to  recede  from  that  agreement. 

The  rest  of  the  court  concurring. 

Rule  refused. 
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1855, 


Peterson  v.  Atre. 

Jan.  31. 

Where  a  mat-  DY  a  judge's  Order  bearing  date  the  13th  of  May^  1853, 
to  t^e'^^of  ttis  cause,— vide  ante,  Vol.  XIII,  p.  853,— was  referred 
three  arbitra-     to  the  award,  arbitrament,  final  end,  and  determination 

ton,  or  any  two 

of  them,  the  of  Richard  Wilson  and  John  Anson  Whealler,  and  of 
cute  the  award  ***^^  third  person  as  they  shotdd,  before  tJiey  proceeded 
must  do  80  at     upon  the  said  reference,  nominate  in  writing,  so  that  they, 

uiie  same  uiue 

and  place,  and  or  any  two  of  them,  should  make  and  publish  their  award 
ofeachotw"—  ^^  writing  of  and  concerning  the  matters  referred,  ready 
otherwise  it  is    ^  |jg  delivered  to  the  said  parties  in  difference,  or  such 

not  what  the  * 

parties  stipu-      of  them  as  should  require  the  same,  or  the  executors, 

Ko&S-  ^■'  o^  o'  ^fo^e  th«  8*1^  of  J^e  °o^  °eit  ensuing,  or 
mentofthe       ^^  ^^  before  such  further  or  ulterior  day  as  they  the 

said  arbitrators,  or  any  two  of  them,  should  by  writing 
under  their  hands  appoint, — the  costs  of  the  cause,  and 
of  the  reference  and  award,  to  abide  the  event ;  and  that 
the  parties  should  produce  before  the  said  arbitrators,  or 
any  two  of  them,  all  books,  deeds,  papers,  or  writings,  in 
their  or  either  of  their  custody  or  power  relating  to  the 
matters  in  difference ;  and  that,  in  the  event  of  either  of 
the  parties  disputing  the  validity  of  the  award,  or  moving 
to  set  the  same  aside,  the  court  should  have  power  to 
remit  the  matters  thereby  referred,  or  any  or  either  of 
them,  to  the  re-consideration  of  the  said  arbitrators,  or 
to  another  arbitrator,  &c. 

The  two  arbitrators  named  in  the  award,  before  pro- 
ceeding upon  the  reference,  duly  appointed  one  John 
Gkurford  ''such  third  person  under  the  said  recited 
order  :^'  and,  on  the  4th  of  November,  1853,  Wilson 
and  Whealler  made  an  award,  which  this  court  con- 
sidered to  be  not  quite  satisfactory;  and  accordingly  the 
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matter  was  referred  back  to  the,  three  arbitrators ^ — vide        1855. 
antfe,  Vol.  XIV,  p.  665.  pkxbbson 

Garford  declining  to  act,  Wilson  and  Whealler  after-  »• 

wards  appointed  a  meeting  for  the  17tli  of  August  last, 
for  the  purpose  of  re-hearing  the  matter  \  but,  no  one 
appearing  on  the  part  of  Brown  (to  whom  the  plain- 
tiff's interest  in  the  contract  had  been  assigned,  they 
separated,  and  no  fiirther  meeting  was  appointed.  On 
the  6th  of  November,  Wilson  and  Whealler  again  made 
an  award,  in  the  same  terms  as  the  former,  substantially 
in  favour  of  the  defendant. 

Watson,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  to  set  aside  that  award,  on  the  ground  that  it  had 
been  executed  by  the  two  arbitrators  at  different  times 
and  places.  The  affidavit  upon  which  the  rule  was 
obtained,  stated  that  the  deponent  had  been  informed 
and  believed  "  that  the  said  Richard  Wilson  and  John 
Anson  Whealler  did  not  meet  upon  the  subject  of  the 
said  reference  between  the  said  17th  of  August  last  and 
the  6th  of  November ;  and  that  the  award  was  prepared 
by  the  defendant's  attorneys,  and  signed  by  the  said 
Richard  Wilson  and  John  Anson  Whealler  at  distinct 
periods  and  at  different  places,  and  in  the  absence  of  each 
other"  Watson  referred  to  Little  v.  Newton, 2  M.  &  G. 
351,  360,  2  Scott,  N.  R.  509,  517,  9  Dowl.  P.  C.  437, 
Stabvorthv.Inns,  13  M.  &  W.  466,  469,  2  D.  Sc  L.  428, 
and  Wade  v.  Dowling,  4  Ellis  &  B.  44.  Coleridge,  J., 
in  this  latter  case,  says, — ''  One  fundamental  principle 
is,  that  the  courts  are  bound  to  give  to  the  parties  what 
they  stipulate  for  as  the  condition  for  their  submission. 
The  parties  say,  '  We  refer  this  matter  to  three  arbitra- 
tors ;  we  wish  to  have  the  opinion  of  all  the  three,  at 
any  rate  the  opinion  of  two,  up  to  the  last  moment.'  It 
is  well  pointed  out  in  Stalworth  v.  Inns,  that,  up  to  the 
last  moment,  something  may  occur  to  change  the  opinion 


Aysx. 
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1855.  of  the  arbitrator.  Is^  then,  this  condition  carried  out 
Peterson""  when  the  arbitrators  execute  at  difiPerent  times  and 
^_  places?  I  think  not.  When  is  the  first  signature  to 
take  effect?  One  party  signing  at  London  on  one  day^ 
the  other  at  Bristol  on  another  day,  when  have  they 
executed  ?  It  cannot  be  said  that  the  award  was  executed 
on  the  first  day ;  for,  till  the  second  day,  it  was  in  sus- 
pense ;  and  the  first  signature  can  take  effect  only  after 
the  second  is  afSxed  :  but,  in  the  meantime,  the  party 
first  signing  might  alter  his  mind:  perhaps  he  has 
signed  for  a  reason  which,  if  communicated  to  the  other 
arbitrator,  might  induce  the  latter  to  differ.  These 
possibilities  shew  that  there  is  good  reason  for  requir- 
that  the  award  should  be  signed  simul  et  semeL'^ 
Wightman,  J.,  says  :  ''  The  submission  is,  to  the  award 
of  any  two  or  more  who  make  the  award  before  a  certain 
time.  One  makes  at  one  time;  another  at  another. 
When  is  there  the  signature  of  the  two  ?  A  week  or  a 
fortnight  may  intervene  between  the  signatures;  yet 
clearly  there  is  not  the  signature  of  the  two  till  both 
have  signed :  nor,  till  then,  is  there  the  final  signature 
of  one,  since  matters  may  occur  in  the  interval  which 
may  alter  his  view.  The  parties  have  a  right  to  the 
joint  judgment  of  the  two  exercised  upon  consideration 
up  to  the  last  moment.*'  And  Erie,  J.,  says :  "  This 
is  not  the  award  for  which  the  submission  stipulates. 
That  was  to  be  an  award  made  upon  the  joint  judgment 
of  arbitrators  considering  all  that  they  had  heard  up  to 
the  giving  of  their  judgment.  If  an  execution  at  two 
different  places  were  held  good,  we  should  get  to  what 
seems  in  fact  to  have  been  made  here,  an  award  by  one 
arbitrator  conditional  upon  the  assent  of  the  other. 
That  is  not  a  joint  award.  I  think  the  possibility  of 
change  of  opinion  is  exemplified  by  cases  which  I  have 
known,  where  a  single  arbitrator,  having  made  his 
award,  has  afterwards  taken  a  different  view,  and  has 
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himself  made  an  afSdavit  to  get  his  award  set  aside. 
That  surely  may  equally  well  happen  when  there  are 
two  arbitrators^  and  might  be  produced  by  fresh  light 
thrown  upon  the  question  at  the  last  conference/^  (a) 


1855. 


Pbtebson 

9. 

Aybe. 


Byles,  Serjt.^  now  shewed  cause.  The  affidavit  upon 
which  the  rule  was  granted  does  not  in  terms  state  that 
the  award  was  in  point  of  fact  executed  by  the  two 
arbitrators  at  different  times  and  places :  the  deponent 
merely  states  that  he  was  so  informed  and  believes :  he 
does  not  even  stat€  from  whom  he  derived  his  informa- 
tion. [Maule,  J.  He  states  quite  enough  to  call  upon 
you  for  an  answer.  Does  your  affidavit  state  that  the 
two  arbitrators  signed  the  award  in  the  presence  of  each 
other  ?]  It  states  that  an  appointment  was  duly  served 
upon  John  Garford,  that  Wilson  and  Whealler  would 
attend  on  the  6th  of  November  last  at  the  counting- 
house  of  Whealler^  in  Mark  Lane^  at  12  o^dock  at  noon^ 
to  sign  the  said  awards  and  that  ^'  the  deponent  attended 
at  the  coimting-house  of  the  said  John  Anson  Whealler 
on  the  6th  of  November  last,  at  the  house  appointed  for 
the  said  meeting,  and  soon  afterwards  the  said  Richard 
Wilson  and  John  Anson  Whealler,  in  the  said  counting- 
house,*  signed  the  said  award  in  the  presence  of  this  •  The  words 
deponent,  and  this  deponent  then,  and  in  the  said  interlined  in 
counting-house,*  signed  the  said  award  as  the  attesting-  ^®  affidavit, 
witness  to  the  signatures  of  the  said  Richard  Wilson  and 
John  Anson  Whealler,  and  that  he  this  deponent  then 
and  there!*  signed  the  same  in  the  presence  of  the  said 
Richard  Wilson  and  John  Anson  Whealler :  and  this 
deponent  further  saith,  that  it  is  not  true,  as  stated  in 
the  affidavit  sworn  in  this  cause  (used  on  the  motion), 


(a)  The  mle  was  also  moved 
on  the  ground  that  the  arbitra- 
tors had  omitted  to  give  the 
plaintiff  (or  Brown)  due  notice 


of  the  intended  meeting :  but 
the  court  did  not  grant  it  upon 
that  ground. 


VOL.  XV. — C.  B. 
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Aybe. 
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1855.  that  the  said  award  was  sigDed  by  the  said  Richard 
Pbteeson  Wilson  and  John  Anson  Whealler  at  different  periods 
_^_  and  at  different  places^  and  in  the  absence  of  each  other ; 
for^  this  deponent  saith  that  the  said  award  was  signed 
by  the  said  Richard  Wilson  and  John  Anson  Whealler 
as  hereinbefore  stated,  and  not  in  any  other  manner/' 
\M(xuley  J.  It  seems  pretty  clear  from  that  affidavit, 
that  the  award  was  executed  by  the  two  arbitaitors  in 
the  8a$ne  place,  but  at  different  times,  and  in  the  absence 
of  each  other,  though  in  the  presence  of  the  attesting- 
witness.  The  rule  is  pointed  to  the  objection ;  and  the 
affidavit  does  not  exactly  answer  it,  but  skilfully  shaves 
round  it.]  It  is  submitted  that  that  is  putting  too 
strict  a  construction  upon  the  affidavit.  {Jervis,  C.  J. 
The  attention  of  the  party  who  makes  the  affidavit  is 
drawn  to  the  fact  that  the  two  arbitrators  did  not  execute 
the  award  in  each  others'  presence.  Why  did  he  not,  if 
the  fact  were  so,  state  shortly  and  distilicily  that  the  two 
executed  it  together  ?]  If  the  former  part  of  the  affidavit 
leaves  the  matter  in  any  doubt,  the  latter  part  dears 
it  up. 

Maule,  J.  I  have  not  the  smallest  doubt  about  the 
fact.  It  is  quite  obvious,  firom  the  interlineations  therein, 
that  the  affidavit  has  been  very  carefully  constructed, 
and  that  these  two  arbitrators  did  not  execute  this  award 
in  the  manner  required  by  law,  otherwise  the  feet  would 
have  been  stated  in  a  direct  and  simple  manner.  The 
matter  must  go  back  to  them  again. 

The  rest  of  the  court  concurring, 

Rule  accordingly. 
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1855. 


not  be  made 
upon  an  ex 
parte  applica- 
tion. 


GiLLOw  V.  Rider. 

Jan.  31. 

JuUSH,  on  a  former  day  in  this  term,  obtained  a  rule  An  order  for 

...         i.»j  J         i»i^         J         T  /••  *^®  taxation 

nisi  to  set  aside  an  order  ot  Crowder,  J.,  referrmg  an  and  payment 
attorney's  bill  for  taxation,  with  an  order  for  payment,  ^^  ft^*^^^* 
under  the  6  &  7  Vict.  c.  73,  s.  37,  on  the  ground  that  previous  order 
such  order  was  obtained  upon  insufficient  materials,  and  attorney)  can- 
upon  an  ex  parte  application. 

Piggott  now  shewed  cause.  The  order  is  perfectly 
regular.  {JerviSy  C.  J.  I  find,  upon  inquiry  of  the 
Master,  that  the  practice  is,  to  hear  both  parties,  and  not 
to  make  these  orders  on  an  ex  parte  application.]  This 
being  an  application  after  an  order  to  change  the  attor- 
ney, there  could  be  no  necessity  for  a  summons  to 
shew  cause,  inasmuch  as  the  retainer  could  not  be  dis- 
puted. 

Jeryis,  C.  J.  The  order  is  to  be  made  "  with  such 
directions  and  subject  to  such  conditions  as  the  court  or 
judge  making  such  reference  shall  think  proper.^^  The 
judge  has  to  exercise  a  discretion.  There  must  be  a 
previous  summons. 


The  rest  of  the  court  concurring, 


Rule  absolute. 
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Chilton,  Assignee  of  William  Philip  Mastebs  Croft, 
an  Insolvent  Debtor,  v.  Carrinoton  and  Whitbhurst. 

Jon.  2dM.  _-— 

The  discretion  X  HE  78th  section  of  the  Common  Law  Procedure 

ChJfflto  ^^^'  1854,-17  &  18  Vict.  c.  125,— enacts  that  "the 

make  an  order  court  or  a  judge  shall  have  power,  if  they  or  he  see  fit 

in  an  action  of  i-       •          /•     i          i   •      •»•  • 

detinue,  under  SO  to  do.  Upon  the  appucation  of  the  plaintiff  in  any 

tion  rf  th^^"  action  for  the  detention  of  aiiy  chattel,  to  order  that 

Common  Law  execution  shall  issue  for  the  return  of  the  chattel  de- 

Prooednre  Act, 

1854, 17  &  18  tained,   without  giving  the    defendant  the    option  of 

for  the^delivery  retaining  such  chattel  upon  paying  the  value  assessed, 

up  of  the  diat.  ^nd  that,  if  the  said  chattel  cannot  be  found,  and  unless 

td  detamed,  la  ^ 

subject  to  re-  the  court  or  a  judge  should  otherwise  order,  the  sheriff 

court.  ^    ^  shall  distrain  the  defendant  by  all  his  lands  and  chattds 

Suii  an  order  jn  the  said  shcrirs  bailiwick,  till  the  defendant  renders 

cannot  properly  ^  ' 

be  made  in  a  such  chattel,  or,  at  the  option  of  the  plaintiff,  that  he 

^eement  of^  cause  to  be  made  of  the  defendant's  goods  the  assessed 

the  parti^  the  y^luc  of  such  chattel :  provided  that  the  plaintiff  shall, 

jury  are  dis-  '   '^                                     *^                          ' 


charged  from     either  by  the  same  or  a  separate  writ  of  execution,  be 

finding  '* 
▼alue  of 
chattel. 


▼aiulTof  the       entitled  to  have  made  of  the  defendant's  goods  the  dam- 


ages, costs,  and  interest  in  such  action/' 

An  action  of  detinue  had  been  brought  by  the  plain- 
tiff as  assignee  of  the  insolvent.  Croft,  to  recover  a  lease 
of  certain  premises  in  Great  Windmill  Street,  Hay- 
market,  and  also  certain  wine,  spirit,  and  beer  lioencesy 
which  had  been  deposited  by  Croft  with  the  defendants 
as  security  for  an  advance  of  150/.  made  by  them  to 
him :  see  a  report  of  a  former  stage  of  the  cause,  ant^, 
p.  95. 

At  the  trial,  before  Cresswell,  J.,  at  the  sittings  in 
London  after  last  Trinity  Term,  it  was  proved  that  the 
plaintiff  had  tendered  to  the  defendants  the  1502.,  and 
the  interest  due  thereon,  and  demanded  the  lease,  which 
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the  defendants  refused  to  deliver  up.    The  jury  returned        1855. 
a  verdict  for  the  plaintiff,  with  60/.  damages  for  the       chilton 
fletention  of  the  lease ;  and  they  were,  by  consent,  dis-  »• 

charged  from  finding  the  value  of  the  lease. 

The  agreement  entered  into  at  the  trial  appeared  upon 
the  postea  thus, — '^  And  the  said  parties  within  named 
consent  that  the  jurors  shall  be  discharged  from  finding 
the  value  of  any  of  the  said  goods  and  chattels,  and  that 
neither  party  shall  be  prejudiced  by  such  consent,  or  by 
the  want  of  such  finding;  and  the  jurors  accordingly 
are  discharged  by  such  consent  from  finding,  and  do  not 
find,  the  value  as  aforesaid/' 

Upon  the  plaintiff's  application,  Cresswell,  J.,  after- 
wards made  an  order  upon  the  defendants,  upon  the 
supposed  authority  of  the  section  of  the  Common  Law 
Procedure  Act,  1854,  above  set  out,  to  deliver  up  the 
lease  to  him. 

MofUcLgue  Smith,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  to  rescind  that  order,  on  the  ground 
that  this  was  not  a  case  to  which  the  78th  section  of 
the  statute  was  intended  to  apply. 

Aspland  now  shewed  cause.  No  appeal  lies  from  the 
decision  of  a  judge  under  this  section.  The  general 
rule  laid  down  in  Rea  v.  Almon,  Wilmofs  Notes,  264, 
and  recognized  and  acted  upon  by  this  court  in  Barring^ 
ton  V.  Price,  ante.  Vol.  VI,  p.  309,  does  not  apply  where 
the  power  to  dispose  of  the  matter  is  substantively  given 
to  a  judge  at  Chambers.  \Mavle,  J.  The  power  to 
make  an  order  to  charge  stock,  under  the  1  &  2  Vict.  c. 
110,  ss.  14,  15,  is  expressly  given  to  a  judge  at  Cham- 
bers; and  it  has  been  held  to  be  reviewable  by  the 
court,  (a)]     It  was  not  necessary  that  the  jury  should 

• 

(a)  See  Mobinson  v.  Burhidge,  ant^,  Vol.  .IX,  p.  289. 
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1855.  8fl6e8B  the  value  of  the  lease :  WiUiamt  v.  Archer,  ante, 
Chilton  Vol.  Y,  p.  318 :  and  therefore  the  absence  of  an  assesa- 
CAB&niaTOK.  m^nt  of  the  value  was  immaterial.  By  refusing  the  sonf 
tendered,  the  defendants  ai  law  lose  the  benefit  of  their 
security :  and  the  court  has  no  equitable  powers^  except 
where  they  are  expressly  given.  \Jervi9,  C.  J.  The  order 
to  deliver  up  the  chattel  is  given  in  lieu  of  the  option 
which  the  defendant  had  under  the  old  law,  of  retaining 
the  chattel  on  paying  the  value  assessed  by  the  jury. 
Suppose  the  value  had  been  assessed  at  500/.,  woold  the 
defendants  have  paid  the  500/.  without  reference  to  the 
mortgage  ?]  The  chaige  was  absolutely  gone :  the  tender 
was  equivalent  to  payment.  Littleton,  §  238^  says, — 
^'  Note,  that,  in  all  cases  of  condition  for  payment  of  a 
certain  sum  in  gross  touching  lands  or  tenements,  if 
lawful  tender  be  once  refused,  he  which  ought  to  tmder 
the  money  is  of  this  quit  and  Ailly  discharged  for  ever 
afterwards.^^  Upon  this  Lord  Coke  observes, — ''This 
is  to  be  understood  that  he  that  ought  to  tender  the 
money  is  (^  this  discharged  for  ever  to  make  any  othar 
tender ;  but,  if  it  were  a  duty  before,  though  the  feoffor 
enter  by  force  of  the  condition,  yet  the  debt  or  duty 
remaineth.  As,  if  A.  borroweth  100/.  of  B.,  and  after 
mortgageth  land  to  B.  upon  condition  for  payment 
thereof,  if  A.  tender  the  money  to  B.,  and  he  refuseth  it, 
A.  may  enter  into  the  land,  and  the  land  is  freed  for 
ever  of  the  condition,  but  yet  the  debt  remaineth,  and 
may  be  recovered  by  action  of  debt.  But,  if  A.,  with* 
out  any  loan,  debt,  or  duty  preceding,  enfeoff  B.  (tf  land 
upon  condition  for  the  payment  of  100/.  to  B.,  in  nature 
of  a  gratuity  or  gift,  in  that  case,  if  he  tender  the  100/. 
to  him  according  to  the  condition,  and  he  refuseth  it,  B. 
hath  no  remedy  therefor ;  and  so  is  our  author  in  this 
and  his  other  cases  of  like  nature  to  be  imderstood.^' 
In  Coygs  v.  Bernard,  1  Lord  Raym.  909,  Com.  133,  1 
Salk.  26,  3  Salk.  11,  Holt,  13,  speaking  of  lost  {dedges, 


HJLABY   TBRMj    18  VICTORIA.  733 

Lord  Holt  says, — ''If  the  money  for  which  the  goods        1855. 
were  pawned  be  tendered  to  the  pawnee  before  they      chiltoh 
are  lost,  then  the  pawnee  shall  be  answerable  for  them :  ^' 

because  the  pawnee,  by  detainmg  them  after  the 
tender  of  the  money,  is  a  wrong-doer,  and  it  is  a 
wrongful  detainer  of  the  goods,  and  the  special  pro- 
perty of  the  pawnee  is  determined.^^  In  the  notes  to 
that  case,  in  1  Smithes  Leading  Cases,  100,  it  is  said, — 
"  After  the  debt  has  been  discharged  or  tendered,  it  of 
course  becomes  the  pawnee's  duty  to  return  the  pawn ; 
Isdack  V.  Clark,  2  Bulstr.  306 ;  Anonymtms,  2  Salk.  522 ; 
Bull.  N.  P.  72.  And,  if  the  pawnor  have,  as  he  may  do, 
assigned  his  property  in  the  pledge,  subject  to  the  pawnee's 
rights  and  special  property,  the  assignee  will  have,  it  is 
said,  the  same  right  as  the  pawnor,  both  in  law  and 
equity :  Kemp  v.  Wesibrook,  1  Ves.  sen.  278,  Franklin 
V.  Neate,  13  M.  &  W.  481 :  whereas,  it  is  dear  that  the 
assignee  of  the  equity  of  redemption  in  a  thing  mortgaged 
could  have  no  rights  at  law.  There  may,  however,  be  a 
mortgage,  properly  speaking,  of  chattels,  which  will  be 
subject  to  the  same  incidents  as  any  other  mortgage. 
If  the  pawnee,  after  payment  or  tender,  insist  upon 
retaining  the  goods  pledged,  he  is  a  wrong-doer,  and 
becomes  liable  to  an  action,  and  chargeable  with  any 
damage  which  may  afterwards  happen  to  the  pledge, 
whether  with  or  without  his  default :  Anonymotis,  2  Salk. 
522;  Comyns's  Digest,  Mortgage  (B.)."  In  Clark  v. 
QUbert,  2  N.  C.  343,  2  Scott,  520,  the  defendant  held  a 
lease  on  which  he  had  a  Uen  for  300/.  as  attorney  of  S. : 
a  commission  of  bankrupt  was  issued  against  S.  in 
December,  1829;  the  defendant  acted  as  attorney  under 
that  commission ;  and,  in  1831,  after  notice  of  a  petition 
to  supersede  it,  he  joined  with  the  assignee  under  the 
commission  in  a  sale  of  the  lease,  and  out  of  the  proceeds 
was  paid  the  300/.  due  to  him  from  S.  The  commission 
of  bankrupt  having  been  superseded  in  1832,  for  want  of 


Chilton 


734  IN   THE   COMMON   PLEAS^ 

1855.  &  sufficient  petitioning-creditor's  debt^  aud  a  new  com- 
mission having  issued^ — ^it  was  held^  that  the  defendant 
was  liable  to  refund  the  300/.  in  an  action  for  money  had 
Cabbikgton.  ^^^  received  to  the  use  of  the  assignee  under  the  second 
commission^  and  also  money  received  in  1831j  for  rent 
&c.  accruing  to  S.  In  giving  judgment^  Tindal^  C.  J.^ 
said :  "  As  to  two  of  the  sums  in  dispute^  viz.  the  sum 
of  300/.^  and  the  sum  of  3/.  l^.,  it  appears  they  were 
part  of  the  proceeds  arising  from  the  sale  of  a  lease  be- 
longing to  the  bankrupt.  Now^  that  lease^  at  the  time 
of  such  sale^  was  in  the  possession  of  the  defendant  as  a 
pledge  or  security  for  the  payment  of  his  demand  against 
the  bankrupt ;  being  either  in  his  possession  as  solicitor, 
under  a  claim  upon  it  for  his  lien  which  the  law  gives 
him ;  or  having  been  expressly  deposited  with  him  as  a 
security  for  his  demand,  according  to  the  evidence  of 
Stevens.  In  either  case,  the  right  and  power  of  the 
defendant  over  the  lease  was  precisely  the  same :  he  had 
the  right  to  retain  the  lease  in  his  possession  until  his 
demand  was  paid,  and  so  far,  by  means  of  the  possession 
of  the  lease,  to  enforce  payment  of  his  demand :  but  he 
had  that  right  only  :  he  had  no  right  to  sell  the  lease, 
and  to  pay  himself  his  demand  out  of  the  proceeds.  So 
long  as  the  lease  remained  in  his  possession,  neither  the 
bankrupt  nor  his  assignee  could  retake  it,  without  either 
payment  of  the  demand,  or  a  tender  and  refusal,  which 
is  equivalent  to  payment.^'  This  question  is,  in  effect, 
disposed  by  the  observation  of  Maule,  J.,  ante,  p.  105, 
where  he  says, — "  As  to  the  supposed  equitable  claim, 
nothing  has  been  cited  on  the  part  of  the  defendants  to 
shew  that  the  rights  of  the  defendants  would  have  been 
at  all  different  if  the  question  had  arisen  directly  between 
them  and  Croft,  the  pledgor.  No  court  of  equity  would 
have  interfered  with  the  right  of  the  pledgor  to  have  the 
note  and  the  lease  delivered  up  to  him  on  payment  or 
tender  of  the  amoimt  of  the  note  and  interest.*'     Here, 
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the  plaintiff  has  been  guilty  of  no  default^  no  laches ;  1855. 
and  the  court  will  not  substitute  a  new  contract  for  Chilton 
the  general  one  which  the  law  will  in  such  a  case  imply,  cjjuu^'qtom. 
Upon  the  money  being  tendered^  the  defendants  ought 
to  have  returned  the  lease,  their  special  property  therein 
being  determined.  The  rule  is  thus  stated  in  Story  on 
Equity  Jurisprudence,  §  1082, — "  In  cases  of  pledges, 
if  a  time  for  the  redemption  be  fixed  by  the  contract, 
still  the  pledgor  may  redeem  afterwards,  if  he  applies 
within  a  reasonable  time.  But,  if  no  time  is  fixed  for 
the  payment,  the  pledgor  has  his  whole  life  to  redeem, 
unless  he  is  called  upon  to  redeem  by  the  pledgee ;  and, 
in  case  of  the  death  of  the  pledgor  without  such  a  de- 
mand, his  personal  representatives  may  redeem,  (a) 
Grenerally  speaking,  a  bill  in  equity  to  redeem  will  not 
lie  on  the  behalf  of  the  pledgor  or  his  representatives, 

as  his  remedy  upon  a  tender  is  at  law.     But,  if  any 

• 

special  ground  is  shewn,  as,  if  an  account  or  a  disco- 
very is  wanted,  or  there  has  been  an  assignment  of  the 
pledge,  a  bill  wiD  lie.'^  [b)  It  is  clear,  therefore,  that 
the  plaintiff  has  no  remedy  in  equity,  but  only  at  law. 
[Maule,  J.  By  agreeing  that  the  jury  should  be  dis- 
charged from  assessing  the  value  of  the  lease,  have  not 
the  parties  in  effect  agreed  that  such  an  order  as  this 
should  not  be  made  ?]  It  is  submitted  that  they  have 
not.    The  order  is  a  perfectly  valid  order. 

Montague  Smith  and  Raymond,  in  support  of  the  rule. 

(a)  Citdng  4  Kent.   Comm.  Vanderzee  v.  Willis,  3  Bro.  Ch. 

Lect.  68,  p.  138  (4th  edit.) ;  E.  21 ;  Kemp  v.  Westhrook,  1 

Story  on  Bailments,  §  §  308,  Yes.  sen.  278. 

346,  346,  348 ;  Glanville,  Lib.  (h)  Citing    Kemp  v.    WesU 

10,  cap.  6, 8 ;  Cortelyou  v.  Lan-  brook,  1  Ves.  sen.  278 ;    De- 

nng,   1  Cain.  Cas.    Err.  200,  mandray  v.  Metcaif,  Pre.  Ch. 

203  (American) ;  Demandray  v.  419,  420  ;   Jones  v.   Smith,  2 

Metcaif,  Pre.  Ch.  419,  2  Vern.  Ves.  jun.  372. 
691,  698.  Gilb.  Eq.  E.  104 ; 


786  IN    THE    COMMON    ThEAM, 

m 

1855.        This  is  not  an  order  which  the  courts  in  the  exie^rdae  of 
CHttTOTT'   *  sonnd  discretion^   would  think   it  right    to    make. 
«'•  [Wiiliams.  J.    It  is  obvious  that  a  yery  large  discretion 

must  be  given  to  the  judge  under  s.  78.]  All  the  cir- 
cumstances are  to  be  taken  into  conmderation;  and  the 
judge^  or  the  courts  is  to  exercise  the  same  sort  of  dis- 
cretion which  a  court  of  equity  would  exercise.  This  is 
not  the  case  of  a  mere  pledge :  it  is  a  mortgage  by  a 
written  agreement^  by  whidi  Croft  deposits  the  lease  for 
a  present  advance  of  150/.,  with  a  power  of  sale  in  the 
event  of  any  of  the  conditions  upon  which  the  deposit 
was  made  being  broken.  [Jervis,  C.  J.  Under  the  did 
system,  might  there  not  have  been  a  special  finding,  that 
the  defendants  were  guilty  of  the  detention,  with  an  award 
of  damages  for  the  detention,  the  jury  bdng  by  consent 
discharged  firom  finding  the  value  of  the  chattel?  And 
would  not  the  defendant  in  that  case  have  waived  the 
option?  In  that  case,  the  judgment  simply  would  have 
been  to  deliver  up  the  chattel,  and  pay  the  damages.] 
If  the  value  had  been  assessed,  the  defendants  would 
have  been  entitled  to  credit  for  the  150/.  \_Maule,  J. 
You  insist,  that,  notwithstanding  the  tender  and  refusal, 
the  defendants  are  still  entitled  to  hold  the  lease  as  a 
security  ?]  In  equity,  clearly.  [  Williams,  J.  If  you 
are  right,  the  plaintiff  ought  not  to  have  succeeded  in  the 
action .  ]  The  existence  of  the  debt  would  be  an  equitable 
answer  to  the  value,  though  the  action  might  well  lie  for 
damages  for  the  detention  after  the  tender.  The  78th 
section  of  the  17  &  18  Vict.  c.  125,  gives  the  court  the 
power  of  compelling  right  to  be  done.  The  defendants 
are  in  a  position  to  go  into  equity  to  convert  their  equit- 
able into  a  legal  mortgage.  In  Whiiworth  v.  Gaugam, 
1  Phill.  Ch.  Cas.  728,  it  was  held,  that,  notwithstanding 
the  statute  1  &  2  Vict.  c.  110,  which  gives  to  a  judgment 
the  effect  of  an  equitable  charge  upon  the  land  of  the 
debtor,    an    equitable   mortgagee   retains  his  right   in 
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equity  to  enforce  his  security^  against  the  title  of  a  credi-         1855. 
tor  under  a  subsequent  judgment^  although  the  latter      chilton 

may  have  acquired  the  lesal  seisin  and  possession  of  the  *• 

.        .  .  Caebinotok. 

land  under  an  elegit^  without  notice  of  the  mortgage. 

'^  By  the  equitable  mortgage/^  said  the  Lord  Chancellor 

(Lord  Cottenham)^  ^^  the  plaintiffs  acquired  a  special  lien 

upon  the  property :  they  might,  through  the  medium  of 

this  court,  have  compelled  a  sale  of  it  for  the  payment  of 

their  debt,  or  they  might,  by  virtue  of  the  engagement 

for  that  purpose,  have  obliged  their  mortgagor  to  convert 

the  equitable  into  a  l^al  mortgage.     The  plaintiffs  had 

thus  an  interest  in  the  premises  to  the  amount  of  their 

debt,  and  just  as  strong  an  interest,  to  use  the  words  of 

Lord  Chief  Baron  Richards,  in  Casberd  v.  TTie  Attorney- 

Creneral,  6  Price,  411,  as  if  a  mortgage  had  been  exe* 

cuted.^'     What  is  the  effect  of  a  tender,   in  equity? 

[Williams,  J.     Had  the  power  of  sale  come  into  existence 

at  the  time  of  the  tender  ?]     The  fourteen  days^  notice 

provided  by  the  agreement  (a)  had  been  given,  but  the 

tender  was   made  before  the  fourteen   days    expired. 

[Manle,  J.     Did  not  the  defendants^  by  consenting  that 

the  jury  should  be  discharged  from  assessing  the  value, 

implicitly  consent  that  such  an  execution  as  could  issue 

should  issue  upon  the  verdict  ?]     The  defendants  never 

intended  to  give  up  their  lien  for  the  150/.     It  is  a  charge 

upon  the  estate.       In  Grugeon  v.  Oerrard,  4  Y.  &  C. 

(Exch.)   119,  Maide,  J.,  says:    '^A  mortgagee  is  not 

bound  to  accept  the  mortgage  money  when  tendered, 

unless  reasonable  notice  has  been  given  of  the  intention 

to  pay  him  off;  and,  even  after  notice,  he  may  refuse  to 

receive  the  sum  tendered,  and  dispute  the  account ;  and 

the  only  remedy  of  the  mortgagor  will  at  last  be,  to  file 

a  biU  for  redemption.     If,  indeed,  on  such  a  bill,  it 

should  appear  that  the  mortgagor,  after  giving  to  the 

(a)  Ant^,  p.  97. 
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1855.        mortgagee  six  months'  notice  of  his  intention  to  pay  off 

Chiltok       *^®  mortgage,  had  actaally  tendered  to  him  the  full 

^'  amount  of  principal,  interest,  and  costs,  and  that  the 

CaBBIKOTOK.  t:  tr      ' 

mortgagee  had  obstinately  refused  to  receive  it,  and  so 
had  rendered  a  suit  necessary,  the  court  would  probably 
fix  the  costs  of  the  suit  on  the  mortgagee.  Still,  however, 
he  must,  until  actually  paid  off,  retain  the  character  of 
mortgagee,  with  all  the  rights  incident  to  it/'  [Cres9weU, 
J.  As  fjBur  as  concerns  the  jurisdiction  under  section  78, 
the  judge  would  have  nothing  to  do  with  the  equity,  if 
the  jury  had  found  the  value.  Jervis,  C.  J.  Ought  the 
judge  to  have  told  the  jury,  that,  in  assessing  the  value 
of  the  lease,  they  might  take  into  their  consideration  the 
equitable  charge  ?  If  that  is  so,  the  order  is  wrong.] 
The  effect  of  a  tender  in  equity  is  much  more  reasonable 
than  the  rule  of  law.  The  court  will  in  this  case,  it  is 
submitted,  act  upon  the  principle  laid  down  by  Lord 
Abinger,  in  PhUlips  v.  Claffett,  11  M.  &  W.  84,  91,— 
*'  It  has  been  the  practice  of  courts  of  law  (especially  in 
modem  times),  where  they  see  that  justice  requires  the 
interference  of  a  CQurt  of  equity,  and  that  a  court  of 
equity  would  interfere, — in  every  such  case  to  save  the 
parties  the  expense  of  proceeding  to  a  court  of  equity,  by 
giving  them  the  aid  of  the  equitable  jurisdiction  of  a 
court  of  common  law,  to  enable  them  to  effect  the  same 
purpose.''  It  would  be  manifestly  inequitable  and  imjust 
to  compel  the  defendants  to  give  up  the  lease  in  this 
case  without  getting  back  their  advance,  or  being  driven 
for  redress  to  a  court  of  equity. 

Jervis,  C.  J.  It  seems  to  me  that  this  rule  ought  to 
be  made  absolute.  The  view  I  take  of  the  case  renders 
it  unnecessary  for  me  to  give  any  opinion  either  upon 
the  construction  of  the  78th  section  of  the  statute  or 
'  upon  the  extent  of  the  equitable  jurisdiction  of  the 
court.     The  postea  shews  that  some  agreement  was 
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come  to  at  the  trial.     I   regret  very  much  that  the        1855. 
counsel  caimot  agree  as  to  what  that  agreement  was  :      chiltok 

and  the  parties  have  not  thought  fit  to  instruct  the  court    ^      ^' 

,  Cabbington. 

on  the  matter  by  affidavit.  Being,  therefore^  wholly 
unable  to  see  whether  the  order  is  right  or  wrong,  I 
think  it  ought  to  be  set  aside. 

Maule,  J.  I  also  think  this  rule  should  be  made 
absolute.  I  do  not  quite  enter  into  the  difficulties  felt 
by  my  Lord  Chief  Justice.  I  think  we  can  sufficiently 
see  upon  the  instrument  before  us  what  was  the  agree- 
ment between  the  parties.  They  agreed  that  the  jury 
should  conduct  themselves  in  the  manner  stated  in  the 
postea,  viz.  that  they  should  find  the  amount  of  damages 
sustained  by  reason  of  the  detention  of  the  lease,  and 
should  be  dischai^d  from  finding  the  value  of  the  lease 
itself, — subject  to  the  condition  that  neither  party 
should  take  advantage  of  the  want  of  an  assessment  of 
the  value  of  the  chattel  for  which  the  action  is  brought, 
BO  as  to  prevent  the  plaintiff's  obtaining  the  damages 
according  to  the  finding  of  the  jury.  It  is  not  a  verdict 
properly  foimd  under  the  direction  of  the  judge.  That 
being  so,  if  I  were  called  upon  to  decide  positively 
whether  such  an  order  as  that  now  imder  consideration 
could  be  made  under  the  78th  section  of  the  17  &  18 
Vict.  c.  125,  I  should  be  disposed  to  say  that  the  case 
did  not  fall  within  that  provision ;  because  it  seems  to 
me  that  the  78th  section  was  intended  to  apply  to  a 
regular  and  l^al  finding.  Now,  the  regular  and  legal 
finding  here  would  be,  a  finding  of  so  much  for  the  value 
of  the  lease,  and  so  much  by  way  of  damages  for  its 
detention.  Before  the  passing  of  the  Common  Law 
Procedure  Act,  in  detinue  the  defendant  had  the  option 
to  retain  possession  of  the  chattel,  paying  the  sum  at 
which  the  jury  thought  proper  to  assess  its  value.  That 
was  felt  to  operate  hardship  •  on  the  plaintiff  in  many 


V, 

Cabbihotok. 
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1855.  cases.  The  plaintiff  might  not  be  willing  to  lose  the 
CsiLToif  article :  it  might  have  a  value  considerably  larger  in 
his  estimation  than  that  fixed  by  the  jury.  To  prevent 
that  inconvenience  and  hardship^  the  statute  provides, 
not  that  the  option  shall  in  all  cases  be  taken  away,  but 
'^  that  the  court  or  a  judge  shall  have  power,  if  they  or 
he  see  fit  so  to  do,  upon  the  application  of  the  plaintiff 
in  any  action  for  the  detention  of  any  chattel,  to  order 
that  execution  shall  issue  for  the  return  of  the  chattd 
detained,  without  giving  the  defendant  the  option  of 
retaining  such  chattel  on  paying  the  value  assessed,^' — 
only  in  certain  cases, — intrusting  it  to  the  discretion  of 
the  court  or  a  judge  to  determine  according  to  the  cir- 
cumstances of  each  case  whether  or  not  it  is  fit  to  order 
that  the  chattel  itself  shall  be  restored.  The  effect, 
therefore,  of  the  78th  section,  is,  to  enable  the  court  or 
the  judge  to  make  such  an  order  where  it  would  be 
unjust  to  allow  the  defendant  to  have  the  option,  and 
where  he  can,  and  in  the  opinion  of  the  court  or  judge 
ought  to,  restore  the  chattel  in  specie.  That  is  a  pro- 
vision entirely  dealing  with  a  case  of  option  before  the 
statute.  If  the  value  of  the  chattel  is  not  assessed  by 
the  jury,  the  course  provided  by  the  78th  section  is  not 
applicable.  The  agreement  entered  on  the  postea  means 
no  more  than  this^  that  the  absence  of  an  assessment  of 
value  shall  not  have  the  effect  of  preventing  the  verdict 
from  taking  effect  so  feir  as  it  legally  can  take  effect. 
The  jurisdiction  of  the  judge  under  s.  78  being  solely 
applicable  to  a  case  where  the  value  is  found,  I  think 
such  an  order  as  that  section  contemplates  cannot  be 
made  where  such  value  has  not  been  found.  But,  sup- 
posing the  order  cotdd  have  any  operation  at  all,  it 
seems  to  me  that  this  is  not  a  case  in  which  the  discre- 
tion should  have  been  exercised  by  the  judge.  Where 
parties  have  come  to  an  agreement  such  as  this,  the 
court  may  very  properly  say, — as  has  been  said  in  cases 


HILARY  TXBH.    18  YICTOBIA. 


741 


V. 

CABBINaTOK. 


where  a  certificate  for  costs  has  been  asked  for  when  a  1855. 
verdict  has  been  taken  by  consent^ — *'  You  have  agreed  chiltok 
that  a  verdict  shall  be  entered  in  a  particular  way  :  we 
cannot  make  a  new  agreement  for  jou"  The  parties 
have  agreed  to  stand  upon  the  record  as  they  have 
framed  it.  That  being  so^  I  do  not  think  it  at  all  a 
proper  thing  that  the  court  or  a  judge  should  be  called 
upon  to  make  an  order  embodying  terms  not  found  in 
the  agreement^  or  that  they  ought  to  do  so  even  if  it 
were  competent*  to  them  to  do  it.  For  these  reasons^  I 
concur  with  the  Lord  Chief  Justice  in  thinking  that  this 
rule  should  be  made  absolute. 

Cresswell^  J.  My  Lord  and  my  two  learned  Bro- 
thers beings  as  I  understand^  agreed  that  the  order  made 
by  me  in  this  case  should  be  rescinded^  the  rule  will  of 
course  be  made  absolute.  I  am  glad  that  they  have 
arrived  at  this  conclusion^  as  it  relieves  me  from  enter- 
ing upon  a  discussion  of  the  agreement  entered  into  by 
the  counsel  at  the  trials  and  of  the  conclusions  which  I 
drew  from  it. 

Williams,  J.  I  also  am  of  opinion  that  the  rule  to 
set  aside  my  Brother  Cresswell's  order  should  be  made 
absolute.  I  regret  very  much  that  we  cannot  put  an 
end  to  the  litigation  between  these  parties,  and  make 
the  plaintiff  pay  the  150/.,  which  he  ought  in  justice  to 
pay.  The  order  clearly  must  be  set  aside,  as  there 
were  no  materials  before  the  learned  judge  to  warrant 
it.  It  is  unnecessary  to  say  whether  or  not  the  jury 
might,  in  estimating  the  value  of  the  lease  to  the  plain- 
tiff, have  taken  into  their  consideration  the  equitable 
charge  upon  it,  though  I  incline  to  think  that  in  good 
sense  and  justice  they  ought  to  be  able  to  do  so.  The 
only  question  for  us  to  consider,  is,  whether  my  Brother 
Cresswell  had  power  under  the  statute  to  make  the 
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1855.       order  he  did.     I  think  he  clearly  had  none,  because  the 
^^^^^      consent  of  the  parties  to  dischai^e  the  jury  firom  finding 
V*  the  value, —  the  parties  overlooking  the  consequences  to 

which  such  consent  would  lead, — makes  the  record 
utterly  unmanageable.  It  is  impossible,  that,  upon  the 
finding  as  it  now  stands,  such  a  judgment  can  be  pro- 
noimced,  or  such  an  execution  issue,  as  could  issue  at 
common  law.  The  only  consideration  that  could  at  all 
justify  such  an  order  as  this,  would  be,  that  the  absolute 
consent  given  at  nisi  prius  precludes  the 'defendants  firom 
objecting  to  it.  But  I  cannot  find  that  there  was  any 
such  intention.  The  78th  section  was  intended  to 
enable  the  court  or  a  judge  to  deprive  the  defendant  of 
the  option  he  had  before,  of  retaining  the  chattel, — an 
option  which  in  this  case  did  not  exist.  We  can  under 
the  circumstances  only  set  aside  the  order. 

Bule  absolute,  (a) 


(a)  A  second  action  was  brought  to  recover  the  deed,  and  is 
now  pending. 
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In  re  Birch. 

Jan.  31. 

iS  EAR  to  the  town  of  Scarborough,  in  Yorkshire,  is  a  To  entitle  a 
piece  of  land,  called  the  South  Sands,  which  is,  and  hibitiontore- 
which  immemorially  has  been,  part  of  the  sea  shore,  and  5!*^^™?^* 

•^  '  *^  '  nonera  under  a 

which  is,  and  immemoriaUy  has  been,  covered  by  the  l<x»l  improve. 

-J       I?   t      -VT  _xi.  o  ment  act  from 

tide  01  the  Mortn  Sea.  proceeding  to 

On  the  14th  of  October  last,  after  the  tide  had  re-  ^X  for  an 

ceded  therefirom,  Thomas  Birch,  who  was  a  dealer  in  offence  agwnst 

shells,  placed  on  a  part  of  the  said  South  Sands,  that  is  must  distinctly 

to  say,  on  a  part  thereof  which  is,  and  immemorially  areT^nL    ^^ 

has  been,  betwixt  the  ordinary  flux  and  reflux  of  the  without  juris- 
diction :  it  is 
tide,  a  small  truck  or  stand,  with  a  few  shells  and  peb-  not  enough  to 

bles  thereon  for  sale.   For  having  so  done,  he  was  shortly  doubtftii,Vpon 
afterwards  served  with  the  following  summons  : —  JJ*®  *ct  of  par- 

"  Iiament,  whe- 

''  Improvement  Commissioners'  OflSce,  Scarborough,     diction  extends* 

"  October  21  st,  1854.        \^^^  f^, 

'  where  the  ai- 

'^Act  45  G.  3,  C.  xciv.  SeSS.  1805.  leged  offence 

was  committGd 

"I  hereby  give  you  notice  that  a  meeting  of  the  im-  „j. ,,.    j^  * 
provement  commissioners  will  be  held  in  the  Savings  meaning  of. 
Bank,  on  Tuesday,  the  24th  instant,  at  10  o'clock  in 
the  morning,  when  a  charge  will  be  brought  against 
you  for  violating  the  conditions  set  forth  in  the  Scar- 
borough improvement  act  and  bye-laws. 

"By  order.     J.  S.  Whitlock, 

"  Clerk  and  surveyor. 
''  Mr.  Thomas  Birch.'' 

In  obedience  to  this  summons,  Birch  attended  at  the 
time  and  place  appointed,  for  the  purpose  of  making 
his  defence  against  the  above  charge,  and  served  upon  the 
clerk  of  the  said  commissioners  the  following  notice  : — 

"  To  the  commissioners  for  the  better  paving,  cleans- 

VOL.  XV. —  C.  B.  C  C  C 


» 


744  IN    THE    COMMON    PLEAS^ 

1855.        ing,  lighting,  watching,  and  regulating  the  township  of 

In  ro  Scarborough,  in  the  county  of  York. 

BiBCH.  "  Grentlemen,— I  hereby  give  you  notice  that  the 

supposed  offence  for  which  you  have  summoned  me^  was 

not  committed  within  your  jurisdiction ;  and  that  you 

will,  and  each  of  you  will,  be  held  responsible  for  the 

consequences  of  your  illegal  proceedings.     Dated  this 

24th  of  October,  1854. 

"  Thomas  Birch." 

At  the  time  and  place  mentioned  in  the  summons, 
Birch  was  charged  before  the  commissioners  with  hav- 
ing on  the  14th  of  October  placed  a  truck  or  stand, 
with  shells  and  pebbles  upon  it  for  sale  upon  the  part  of 
the  South  Sands  above  described.  Birch  claimed  to  be 
heard  against  the  charge,  but  the  commissioners  refused 
to  hear  him,  one  of  them  saying  that  they  had  some- 
thing else  to  do  than  listen  to  him;  and,  without 
allowing  him,  either  then  or  at  any  other  time,  an 
opportunity  of  being  heard  against  the  charge,  he  was 
convicted  of  the  supposed  offence,  and  fined  2^.  6d,, 
upon  an  assumption  that  he  had,  by  placing  his  truck 
or  stand  on  the  part  of  the  sands  above  described,  been 
guilty  of  a  violation  of  the  Scarborough  improvement 
act,  and  bye-laws  made  in  pursuance  thereof. 

On  the  5th  of  December  last,  Birch  was  served  with 
a  summons,  as  follows  : — 

^^  Borough  of  Scarborough,  in  the  coimty  of  York. 

"  To  Thomas  Birch,  of  William  Street,  in  the  town- 
ship of  Scarborough,  in  the  county  of  York,  dealer  in 
shells. 

'^  Whereas,  information  hath  this  day  been  laid  before 
me,  the  undersigned  Greorge  Willis,  Esq.,  the  mayor, 
one  of  Her  Majcsty^s  justices  of  the  peace  in  and  for 
the  borough  of  Scarborough,  and  the  liberties  thereof, 
in  the  county  of  York, — For  that  you,  Thomas  Birch, 
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unlawfully  have  refused  to  pay  on  demand  the  sum  of  1855. 
2s.  6d.y  being  the  amount  of  a  certain  fine  or  penalty  in  re 
incurred  by  you  for  an  offence  against  a  certain  act  of  Biboh. 
parliament  made  in  the  session  of  parliament  held  in 
the  forty-fifth  year  of  the  reign  of  King  George  the* 
Third,  intituled  ^  An  act  for  paving  and  otherwise  im- 
proving the  streets  and  other  places  in  the  township  of 
Scarborough,  in  the  North  Biding  of  the  county  of 
York,  and  for  licensing  hackney-coaches,  and  establish- 
ing other  regulations  in  the  said  township ;'  and  which 
fine  or  penalty  was  imposed  on  you  by  the  commis- 
sioners acting  under  that  statute,  at  a  meeting  duly 
convened  and  held  by  them  for  the  purposes  of  the  said 
act,  within  six  calendar  months  last  past,  to. wit,  on  the 
24th  of  October,  1854,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided:  These  are, 
therefore,  to  command  you,  in  Her  Majesty^s  name,  to 
be  and  appear  personally  at  the  Town-Hall  in  Scar- 
borough aforesaid,  on  Wednesday,  the  6th  day  of  De- 
cember instant,  at  11  o^clock  in  the  forenoon,  before 
such  justices  of  the  peace  for  the  said  borough  as  may 
then  be  there,  to  answer  to  the  said  information,  and  to 
shew  cause  why  a  warrant  should  not  be  issued  for 
recovering  the  said  fine  or  sum  of  2s.  6d.  by  distress  of 
your  goods  and  chattels,  together  with  the  costs  attend- 
ant thereon.  Given  under  my  hand  and  seal  at  the 
borough  of  Scarborough  aforesaid,  this  5th  day  of  De- 
cember,  1854.  „  ^^^^^^  ^^^^^  Mhjot." 

In  obedience  to  this  summons.  Birch  duly  appeared 
before  the  mayor  to  defend  himself  against  the  matter 
contained  therein;  but  the  hearing  was  from  time  to 
time  adjourned. 

On  the  12th  of  December  last,  a  summons  was  taken 
out  on  behalf  of  Birch,  calling  upon  the  Scarborough 
improvement  commissioners  and  George  Willis  to  shew 

c  c  c  2 
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1855.  cause  why  a  writ  of  prohibition  should  not  issue,  to  pro- 
Inro  hibit  the  said  commissioners  and  the  said  Geoi^  Willis 
BiBCH.  from  further  proceeding  in  the  hearing  of  the  aboye 
complaint^  and  otherwise  acting  in  the  premises.  On 
the  2l8t,  an  order  was  made  by  Jervis,  C.  J.,  by  con- 
sent, staying  the  proceedings  until  the  sixth  day  of 
Hilary  Term, — "  the  said  Thomas  Birch  to  be  at  liberty 
to  make  such  application  to  the  court  as  he  might  be 
advised :  all  parties  undertaking  that  no  question  should 
be  raised  as  to  the  form  or  r^ularity  of  the  proceedings 
taken  by  either  party ;  and  that  the  only  question  to  be 
discussed  should  be,  whether  the  commissioners  had 
jurisdiction  under  the  statute  in  the  locus  in  quo;  the 
costs  of  that  order,  and  incident  thereto^  to  abide  the 
eyent  of  the  argument  of  any  rule  which  might  be 
obtained  on  the  above  applicatioif.^^ 

Upon  affidavits  disclosing  the  above  fsu^ts^  and  also 
stating  that  the  said  South  Sands  were  and  from  time 
immemorial  had  been  part  of  the  manor  of  Scarborough, 
and  the  property  of  the  lords  of  the  said  manor;  that 
the  part  of  the  said  South  Sands  whereon  Birch's  truck 
or  stand  was  so  placed  as  aforesaid,  and  for  which  he 
was  convicted  and  fined  as  aforesaid^  was  not  at  the 
time  when  his  supposed  offence  was  committed,  nor  is, 
''  a  street,  lane,  alley,  or  public  place  or  public  passage, 
in  the  township  of  Scarborough^  within  the  meaning  of 
the  said  act^  and  was  not  at  the  time  of  the  said  sup- 
posed offence,  nor  is  it,  as  the  defendant  had  been 
advised  and  believed,  within  the  jurisdiction  of  the  said 
commissioners ;  '^  that  Birch  had,  in  common  with 
many  other  inhabitants  of  Scarborough^  always  pursued 
his  said  calling  on  the  said  part  of  the  said  sands,  until 
October  in  last  year^  without  complaint  or  molestation, 
and  had  always  done  so  openly  and  without  leave  of 
any  one^  and  as  of  right,  as  he  believed ;  and  that  he 
had  never  caused  any  obstruction,  nor  done  anything 
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thereon  except  the  act  for  which  the  proceedings  in 
question  were  threatened^  and  other  acts  of  a  like  kind^ 
which,  as  he  had  been  advised  and  believed^  he  had  a 
right  to  do  without  any  one^s  leave. 


1855. 


In  re 

BiBCH. 


Atkinson,  Serjt.^  on  a  former  day  in  this  term^ 
obtained  a  rule  nisi  in  the  terms  of  the  summons  of 
the  12th  of  December^  on  the  ground  that  the  Scar- 
borough improvement  commissioners  had  no  jurisdiction 
over  the  locus  in  quo.  He  referred  to  Blundell  v.  CaU 
teratt,  5  B.  &  Aid.  268.  (a) 

8.  Temple  now  shewed  cause.  (A)     The  act  of  parlia- 


(a)  When  the  motion  was 
first  made,  the  affidavit  insuffi- 
ciently stated  the  original  com- 
plaint against  the  applicant, 
and  the  ground  upon  which  the 
commissioners  had  imposed  the 
fine  uppn  him ;  but  the  court 
permitted  it  to  be  amended  in 
this  respect. 

(b)  The  affidavits  filed  m 
opposition  to  the  motion  were 
those  of  William  TindaU,  the 
collector  of  the  Scarborough 
improvement  rates,  and  of 
Thomas  Pumell  and  William 
Bowntree,  two  of  the  commis- 
sioners. 

Tindall's  affidavit  stated,  that 
the  deponent  had  known  and 
been  well  acquainted  with  the 
town  of  Scarborough  for  many 
years,  and  that  Scarborough 
is  much  frequented  during  the 
Summer  months  by  people 
firom  all  parts  of  the  kingdom, 
who  resort  thither  for  the  pur- 
pose of  sea-bathing  and  drink- 
ing the  mineral  waters : 


That  the  management  of  the 
paving,  lighting,  and  cleansing 
of  the  town  of  Scarborough  is 
vested  in  the  commissioners 
for  the  improvement  of  the 
town  of  Scarborough,  and  that 
they  have  expended  large  sums 
of  money  in  effectually  drain- 
ing, cleansing,  paving,  and 
lighting  the  same,  and  have 
during  the  past  year,  at  a  cost 
of  upwards  of  1700/.,  collected 
in  an  iron  tube  or  tunnel  in- 
serted in  the  South  Sands,  at 
some  depth  from  the  surface, 
carried  through  them,  and  co- 
vered in,  and  by  that  means 
conveyed  away  to  a  part  con- 
siderably distant,  the  drainage 
of  the  town,  which  had  before 
been  discharged  upon  the  sur- 
face of  the  sea  sands,  and  near 
to  the  place  appropriated  for 
bathing,  and  which  drainage 
was  from  the  increasing  size 
of  the  town  becoming  very 
disagreeable  and  offensive,  and 
likely  to  prove  injurious  to  the 
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In  re 
BmcH. 


ment  in  question^ — the  45  G.  3,  c.  xciv,  recites^  that, 
^'whereas  the  several  streets,  lanes,  alleys^  and  pablic 


interests  of  ScarbdFough  as  a 
sea-bathing  place : 

That  the  part  of  the  said 
sands  usually  known  by  the 
name  of  the  South  Sands,  forms 
a  bay  from  which  the  town  of 
Scarborough  rises  in  a  succes- 
sion of  public  streets ;  that  the 
houses  forming  the  said  streets 
extend  down  from  the  adjoin- 
ing rising  ground  on  to  the 
beach,  of  which  the  said  shore 
is  a  part,  and  that  a  yeiy  large 
proportion  of  the  said  hooses 
open  and  have  their  public  ac- 
cess to  the  said  beach,  and  that 
to  the  said  proportion  of  houses 
the  principal  communication  is 
by  passing  and  re-passing  upon 
and  over  the  said  beach ;  and 
that,  at  some  states  of  the  tide, 
the  sea  reaches  up  to  the  said 
houses ;  and,  not  only  the  said 
houses,  but  also  a  large  pro- 
portion of  the  houses  forming 
the  streets  of  the  town  as  it 
ascends  the  rising  ground  from 
the  said  bay  and  beach  have 
been,  imtil  the  before-men- 
tioned improvement  made  by 
the  said  commissioners,  drained 
by  emptying  their  drains  and 
sewers  upon  the  surface  of  the 
said  sands : 

That  Scarborough  is  a  sea- 
port, and  that,  at  one  point  or 
end  of  the  said  bay  is  the  pub- 
lic harbour  of  the  said  port, 
which  harbour  is  composed  of 
certain  quays,  piers,  and  jet- 
ties, some  of  them  extending 
considerably  beyond  the  ordi- 
nary low-water  mark  of  the 


tides  of  the  ^orth  Sea;  and 
that  a  large  proportion  of  the 
carts  and  carriages  communi- 
cating wiik  and  carrying  goods 
and  merchandize  and  other 
materials  from  or  to  the  said 
quaySy  piers,  and  jetties,  or 
from  or  to  the  ships  or  yessels 
resorting  to  the  said  port,  and 
lying  within  the  said  harbour, 
ordinarily  pass  and  re-pass 
over  portions  of  the  said  beach 
and  shore  of  the  said  bay  and 
South  Sands : 

That  there  are  several  pub- 
lic highways  leading  to  and 
from  the  town  of  Scarborough 
and  various  towns  and  places 
in  the  adjacent  country,  one 
of  the  termini  of  each  of  which 
is  upon  the  said  South  Sands ; 
and  that  one  public  hi^way 
leading  to  and  fr^m  the  town 
of  Scarborough  to  and  from 
the  towns  of  Filey,  Bridling- 
ton, and  many  other  towns 
and  villages,  and  known  by  the 
name  of  the  Filey  Boad,  has 
one  of  its  public  termini  on  the 
said  South  Sands  near  to  the 
place  where  the  said  Thomas 
Birch  kept  his  said  truck  as  in 
his  affidavit  mentioned,  and 
from  which  said  towns  and 
villages  the  principal  and  most 
convenient  communication  with 
many  of  the  said  houses,  and 
with  the  said  harbour,  is  over 
and  across  the  said  South 
Sands,  and  that  part  on  which 
the  said  Thomas  Birch  kept 
his  said  truck  as  aforesaid : 

That  the  whole  of  the  bay 
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passages  in  the  township  of  Scarborough,  within  the 
borough  and  parish  of  Scarborough,  in  the  north  riding 


1855. 


commonly  called  and  known 
by  the  name  of  the  South 
Sands,  on  one  portion  of  which 
said  sands  the  said  track  of  the 
said  Thomas  Birch  was  placed 
as  aforesaid,  has  from  time 
whereof  the  memoiy  of  man  is 
not  to  the  contrary  been  used 
and  enjoyed  by  great  nnmbers 
of  persons  resorting  from  all 
parts  of  the  kingdom  to  the 
said  town  of  Scarborough  in 
the  bathing  season,  as  a  public 
promenade  for  persons  on  foot 
and  on  horseback  and  in  car- 
riages, at  certain  hours  of  the 
day,  both  durmg  and  after  the 
usual  hours  of  bathing : 

That  the  said  commissioners 
have  formed  a  flagged  foot- 
path, and  made  a  good  road 
adjoining  part  of  the  said  sands, 
and  that  they  light  and  repair 
the  same  and  also  aU  the  streets 
and  houses  which  adjoin  to  and 
abut  upon  the  said  sands,  and 
lay  and  receive  rates  from  the 
occupiers  of  houses  and  pro- 
perty adjoining  thereto,  and 
also  light  the  said  sands  and 
the  harbour,  and  a  part  of  the 
said  piers,  and  receive  rates  in 
respect  of  the  dwelling-house 
of  the  harbour-master  of  the 
said  port,  situate  on  one  of  the 
said  piers,  and  also  from  or  in 
respect  of  other  buildings  si- 
tuate on  the  said  sands,  har- 
bour, and  piers : 

That  the  said  commissioners 
employ  and  pay  a  person  to 
collect  and  remove  the  offal, 
filth,  and  refuse  which  from 
time  to  time  is  deposited  and 


cast  on  the  said  sands  and  fore- 
shore, so  as  to  prevent  any  an- 
noyance to  parties  frequenting 
the  same;  and  that  the  place 
where  the  said  Thomas  Birch 
caused  the  said  obstruction, 
and  which  he  was  ordered  to 
remove,  and  fined  for  not  re- 
moving, was  near  to  the  place 
which  is  set  apart  for  the  ladies 
to  bathe,  and  on  that  part  of 
the  sands  which  after  the  usual 
bathing  hours  is  most  frequent- 
ed for  walking,  riding,  and 
driving ;  and  that,  unless  pro- 
per control  can  be  exercised 
by  some  public  body,  a  most 
serious  obstruction  and  impe- 
diment will  take  place  to  the 
user  of  the  said  public  place  as 
hitherto  enjoyed : 

That  the  place  on  which  the 
said  Thomas  Birch  placed  and 
kept  his  said  truck,  as  in  his 
affidavit  mentioned,  was  in  the 
township  and  borough  of 
Scarborough  aforesaid ;  and 
that,  before  the  said  Thomas 
Birch  was  summoned  before 
the  said  commissioners,  as  in 
his  affidavit  mentioned,  he  had 
been  dulv  warned  and  ordered, 
by  authority  of  the  said  com- 
missioners, to  remove  his  said 
truck,  which  he  persisted  in 
refusing  or  neglecting  to  do; 
and  that  his  continuing  to  re- 
tain his  said  truck  in  the  said 
place,  was,  in  the  judgment  of 
the  commissioners,  contrary  to 
the  statute  in  that  case  made 
and  provided,  and  the  public 
poHcy  and  well  being  of  the 
town  and    borough    of  Scar- 
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of  the  county  of  York^  are  in  many  places  incom- 
modious and  unsafe  for  passengers^  being  ill  payed,  and 
not  sufSciently  cleansed,  lighted,  and  watched,  and  are 
subject  to  various  nuisances,  annoyances,  encroachments, 
and  obstructions,  and  it  would  greatly  tend  to  the  con- 
venience, benefit,  and  safety  of  the  public,  as  well  as  the 
owners  and  inhabitants  of  houses  within  the  said  town- 
ship of  Scarborough,  and  to  all  persons  resorting  thereto, 
if  the  streets,  lanes,  alleys,  and  public  passages  therein 
were  properly  paved,  cleansed,  lighted,  watched,  and 
regulated,  and  all  nuisances,  annoyances,  encroachments, 
and  obstructions  therein  removed  and  prevented ;  and  it 
would  also  greatly  tend  to  the  convenience  and  benefit 
of  the  public  if  the  hackney-coaches,  chairs,  porters, 
coal-carriers,  water-carriers,  trucks,  carts,  and  other 
carriages  within  the  township  of  Scarborough  aforesaid, 
were  licensed  and  put  under  proper  regulations ; ''  and 
the  first  section  appoints  commissioners  for  carrying  the 
act  into  efiect, — amongst  others,  the  bailiflb  of  the 
borough  for  the  time  being,  for  whom  the  mayor  is  now 
substituted.  Whether  Birch  was  guilty  of  the  offence 
for  which  he  was  fined  by  the  commissioners  or  not,  is 


borough,  and  that  the  said 
place  in  which  the  said  truck 
waB  so  placed  as  aforesaid,  was, 
in  the  judgment  of  the  said 
commissioners,  a  public  place 
within  the  meaning  of  the  said 
act  of  parliament : 

And  that,  although  there  is 
no  manor  of  Scarborough,  yet 
that  the  corporation  of  Scar- 
borough are  or  claim  to  be 
owners,  not  only  of  the  said 
shore  between  high  and  low- 
water  mark,  but  also  of  the 
soil  and  freehold  of  all  the 
antient  public  highways  and 
streets  of  the  said  town ;  and 
the  said  commissioners  have 


exercised  all  the  powers  of  the 
said  act  as  herein  set  forth, 
with  the  full  knowledge,  and 
without  any  complaint  or  pro- 
testation on  the  part  of  the 
said  corporation. 

The  other  affidavits  stated, 
that  Birch  was  duly  summoned 
and  had  every  opportunity  af- 
forded him  of  being  heard  in 
answer  to  the  charge  before  he 
was  fined;  and  that  similar 
fines  had  previously  been  im- 
posed upon  other  parties  for 
obstructions  of  the  like  cha- 
racter with  that  for  which 
Birch  was  summoned. 


HILARY   TE&M^    18  VICTOKIA.  751 

not  for  the  court  to  determine :  the  only  question  here  is^  1855. 
whether  the  commissioners  had  jurisdiction  over  the  'j~^ 
spot  where'  the  supposed  oflFence  was  committed.  Now,  Birch. 
the  act  of  parliament  necessarily  confers  upon  them  very 
large  powers.  Thus^  the  12th  section  authorises  them  to 
cause  lamp-irons  or  lamp-posts  to  be  put  up,  affixed  into, 
upon,  or  against  the  ground  adjoining  to,  or  the  walls 
or  pallisades  of  any  of  the  houses,  tenements,  or  build- 
ings already  built,  or  hereafter  to  be  built,  within  the 
said  township  of  Scarborough,  as  they  should  think 
proper  or  convenient.  The  affidavits  shew  that  there 
are  houses  on  the  locus  in  quo  where  lamps  are  affixed 
under  the  authority  of  that  section.  The  13th  and  16th 
sections  provide  for  the  removal  of  ashes,  filth,  &c.,  from 
the  streets,  lanes,  or  other  public  passages  or  places. 
The  17th  section,  ''in  order  that  the  streets,  lanes,  and 
other  public  passages  and  places  already  or  hereafter  to  be 
made  or  built  within  the  said  township  of  Scarborough, 
may  be  properly  flagged,  paved,  and  cleansed,  and  that 
all  annoyances,  obstructions,  nuisances,  and  incroach- 
ments  therein  may  be  removed,  and  the  present  and 
future  drains,  sinks,  gutters,  and  watercourses  for  con- 
veying the  water  and  filth  out  of  the  said  streets,  lanes, 
public  passages,  and  places,  into  the  common  sewers  or 
drains,  may  be  amended,  repaired,  cleansed,  altered,  and 
scoured,  and  new  ones  (if  necessary)  be  made,'^  enacts 
''  that  it  shall  and  may  be  lawful  for  the  said  commis- 
sioners, when  and  so  often  as  they  shall  think  proper,  to 
order  or  direct  and  cause  all  or  any  of  the  present  and 
future  pavements  in  the  several  streets,  lanes,  and  other 
public  passages  and  places  within  the  said  township  of 
Scarborough  (except  the  market-place  and  the  streets 
where  the  markets  and  fairs  are  usually  held),  as  well  in 
those  parts  used  by  carriages  as  those  used  by  foot-pas- 
sengers, to  be  taken  up,  aud  the  said  streets,  lanes,  and 
other  public  passages  and  places  to  be  flagged,  paved,  &c.. 
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1855.  as  the  said  commissioners  shall  think  proper/'  The 
Y^  18th  section  impowers  the  commissioners  to  take  in  new 
BiBCH.  streets,  and  make  them  public  highways.  The  19th 
section  enables  them  to  make  sewers,  &;c.,  in,  aloi^  or 
across  any  of  the  streets,  lanes,  public  passages,  and 
places,  and  along  or  across  any  yards  within  the  said 
township  of  Scarborough,  and  to  chaise  the  expense 
upon  "  the  owners  of  such  houses  or  buildings  as  now 
are  or  hereafter  shall  be  built  adjoining  to  and  making 
use  of  such  common  sewer  or  sewers/'  The  20th  sec- 
tion provides  that  the  market-place  and  the  streets  where 
the  markets  and  fairs  are  usually  held,  shall  be  paved 
and  repaired  by  the  bailiffs  and  bui^esses,  and  their 
successors.  Then  follow  provisions  for  the  appointment 
of  watchmen^  and  defining  the  districts  within  which 
they  are  to  act,  and  for  the  regulation  of  hackney- 
coaches,  chairmen.  Sec.,  and  the  prohibition  of  nuisances, 
&c.  \^Maule,  J.  Is  there  any  provision  for  the  r^ula- 
tion  of  the  bathing-machines?]  None:  the  act  is 
silent  as  to  them.  The  jurisdiction  of  the  commis- 
sioners does  not  necessarily  fail  because  there  are  certain 
powers  to  be  exercised  which  are  applicable  only  to 
some  of  the  public  places.  Blundell  v.  CatteraU  does 
not  in  the  smallest  degree  bear  upon  this  case :  there, 
the  proprietor  of  an  hotel  on  the  shore  at  Great  Crosby 
claimed,  as  against  the  lord  of  the  manor,  the  right  of 
traversing  the  sands  between  high  and  low- water  mark ; 
and  three  judges  (against  one)  held  that  there  was  no 
such  common  law  right.  [Cresswell,  J.  Could  the 
commissioners  appoint  watchmen  to  watch  the  shore 
between  high  and  low- water  mark?]  No  doubt  they 
might.  [Jeirvis,  C.  J.  Where  there  is  a  fact  disputed, 
the  usu^l  course  is  to  direct  the  applicant  to  declare  in 
prohibition.  I  see  nothing,  however,  in  the  afl&davits 
here  to  shew  that  the  locus  in  quo  is  not  a  "public 
place  "  within  the  act.] 
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Atkinson,  Serjtk,  in  support  of  his  rule.  The  locus  in  1855. 
quo,  if- a  "  public  place''  at  all,  is  not  of  the  kind  meant  ^^^^ 
by  the  act  of  parliament.  The  provisions  as  to  paving,  Biech. 
watching,  lighting,  and  watering,  for  instance,  are  not 
applicable  to  that  portion  of  the  sea  shore  which  is 
covered  by  the  flow  of  the  tide.  [Maule,  J.  Suppose  a 
portion  of  it  were  inclosed  and  had  streets  formed  upon 
it,  it  would  then  become  mthin  the  act  ?]  No  doubt, 
it  would.  [Jervis,  C.  J.  Do  you  contend  that  a  place 
cannot  be  a  "public  place,"  that  is  not  paved  or  wa- 
tered?] No.  The  proper  definition  of  a  public  place 
probably  would  be,  a  place  where  the  public  have  a 
riffht  to  go.  [Jervis,  C.  J.  A  '^public  place"  within 
the  act,  seems  be  a  place  where  the  public  in  fact  go, 
where  the  protection  provided  by  the  act  is  required  for 
the  convenience  of  the  public]  The  affidavits,  even  if 
that  were  the  meaning,  do  not  shew  that  the  South 
Sands  is,  in  fact,  a  public  place ;  only  that  several  public 
streets  terminate  or  abut  thereon.  [Jervis,  C.  J.  It  is 
sworn  on  the  one  side,  and  not  denied  on  the  other, 
that  the  South  Sands  between  high  and  low-water  mark 
are  within  the  township  of  Scarborough.  The  act  speaks 
of  "public  places:"  and  certainly  public  convenience 
requires  us  rather  to  lean  in  favour  of  holding  it  to  be 
within  the  jurisdiction  of  the  commissioners.]  But,  it 
must  not  only  be  a  "  public  place,"  but  one  ''  made  or 
built,"  or  "laid  out  and  made,"— of  a  particular  kind. 
[Jervis,  C.  J.  The  statute,  I  think,  could  not  intend  that 
a  place  should  not  be  a  "  public  place"  unless  artificially 
constructed.  Maule,  J.  Suppose  the  sands  existed  in 
their  original  state  in  the  possession  of  a  private  indi- 
vidual, might  they  not  be  said  to  be  made  a  "  public 
place  "  by  being  dedicated  to  the  public  ?]  The  word 
"  made,"  construed  by  the  maxim,  "  Noscitur  a  sociis," 
will  not  bear  that  construction.  Again,  it  appears  that 
the  sands  in  question  are  the  property  of  the  lord  of  the 
manor,  whose  rights  are  expressly  saved  by  the  91st 
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section  of  the  act.  [Maule,  J.  It  seems  that  the  com- 
missioners have  actually  taken  possession  of  the  sands, 
by  laying  pipes  therein :  are  we  upon  such  a  motion  as 
this  to  disturb  that  possession  ?]  It  may  be  that  the 
pipes  were  laid  down  with  the  consent  of  the  lord.  In 
Loveridffe  v.  Hodgson,  2  B.  &  Ad.  602, — a  case  not 
unlike  this, — it  was  held,  that  the  57  G.  3,  c.  xxix,  did 
not  give  the  commissioners  authority  to  take  under  their 
jurisdiction,  or  to  make  a  rate  for  lighting  and  watch- 
ing, the  foot-paths  on  the  side  of  the  turnpike-roads 
within  the  jurisdiction  of  the  act.  [Maule,  J.  It  is 
somewhat  remarkable  that  the  act  makes  no  mention  of 
the  sands.  Cresswell,  J.  The  18th  section  (a)  tends  to 
shew  that  "  place ''  was  not  meant  to  be  confined  to 
places  haying  houses  on  either  side.]  The  case  of  Bbm- 
dell  v.  Catterall  shews  that  the  circumstance  of  the 
public  in  point  of  fact  resorting  to  the  sands  does  not 
make  it  a  ''  public  plaoe^^  within  the  meaning  of  the  act. 
Lastly,  the  learned  Serjeant  prayed  to  be  allowed  to 
declare  in  prohibition,  to  try  the  /oc/  of  the  locus  in 
quo  being  a  public  place. 


(a)  Which  enacts,  "  that, 
when  any  new  street  shall  be 
laid  out  and  made  in  the  said 
township  of  Scarborough  (such 
streets  being  thoroughfares), 
and  shall  be  well  and  suffi- 
ciently flagged  and  paved  with 
good  and  substantial  sea  cob- 
bles, and  put  in  good  order  and 
repair,  to  the  satisfaction  of  the 
said  commissioners,  then,  on 
application  of  the  owner  or 
owners  of  the  soil,  or  of  the 
owner  or  owners  of  the  ad- 
joining houses  of  such  streets, 
or  a  majority  of  them,  it  shall 
be  lawful  for  the  said  commis- 
sioners, and  they  are  impow- 


ered,  from  time  to  time,  by 
writing  under  their  hands,  to 
declare  the  same  to  be  public 
highways ;  and,  from  and  after 
such  declaration  made,  such 
new  streets  and  ways  as 
aforesaid,  and  every  of  them, 
shall  be  deemed  and  taken  to 
be  public  highways  to  all  in- 
tents and  purposes,  and  be  re- 
paired and  kept  in  repair  by 
the  said  commissioners  as  the 
other  parts  of  the  streets,  lanes, 
alleys,  and  public  passages, 
except  as  hereinbefore  except- 
ed, within  the  said  township, 
are  by  this  act  directed  to  be 
managed  and  governed." 
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Jeryis^  C.  J.  I  think^  upon  the  materials  which  are  1855. 
before  us,  we  are  bound  to  dischai^e  this  rule.  There  j^^ 
is  no  affidavit  that  the  place  where  Birch  committed  the  Bibch. 
alleged  obstruction,  was  not  in  fact  a  public  place. 
Birch's  affidavit  only  states,  that  the  South  Sands  were 
part  of  the  manor  of  Scarborough,  and  were  not  ^'a  street, 
lane,  alley,  or  public  place  or  public  passage  in  the 
township  of  Scarborough,  within  the  meaning  of  the  act 
of  parliament,  and  was  net,  as  he  was  advised  and  be- 
ifefed,  within  the  jurisdictio;  of  the  said  commissioners." 
On  the  other  hand,  it  is  sworn  that  the  commissioners 
have  always  exercised  control  over  it,  and  assumed  it  to 
be  within  their  jurisdiction ;  and  their  whole  conduct 
with  respect  to  it  shews  that  they  were  acting  under  the 
bona  fide  belief  that  it  was  within  their  jurisdiction. 
To  say  the  least,  it  is  matter  of  very  considerable  doubt 
upon  the  construction  of  the  act  of  parliament,  whether 
they  have  jurisdiction  or  not.  Now,  a  prohibition  is 
not  a  matter  of  absolute  right :  the  party  asking  for  it 
is  bound  to  make  out  a  clear  case.  If  he  can  shew  that 
the  commissioners  have  acted  beyond  their  jurisdiction, 
the  applicant  has  his  remedy  by  action.  Not  being 
satisfied  that  he  is  entitled  to  have  this  rule  made  abso- 
lute, we  can  only  discharge  it. 

Maxjle,  J.  I  also  think  this  rule  should  be  dis- 
charged. The  case  is  by  no  means  free  from  difficulty 
upon  the  construction  of  the  act.  The  commissioners, 
however,  have,  it  seems,  acted  upon  the  assumption  that 
they  had  jurisdiction  over  the  South  Sands  as  over  any 
other  street  or  public  passage  or  place  within  the  town- 
ship; and  nobody  suggests  that  what  they  have  done 
has  ever  been  the  subject  of  complaint.  They  have  ex- 
pended a  large  sum  of  money  in  the  exercise  of  the 
powers  of  draining  given  to  them  by  the  act,  in  carrying 
tubes  for  that  purpose  under  and  through  the  sands  in 
question,  and  which  sum  has  been  raised  by  means  of 
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]855.  rates  which  nobody  seems  to  have  objected  to.  Under 
Tnro  these  circumstances^  I  do  not  think  we  are  properly 
^^^'  called  upon  to  stop  these  proceedings  by  issuing  a  pro- 
hibition. The  applicant  may  try  the  question  of  juris- 
diction more  rapidly^  and  probably  more  cheaply,  by  an 
action.  For  these  reasons^  I  concur  with  my  Lord  in 
thinking  that  this  rule  should  be  discharged. 

Cresswell^  J.  I  am  of  the  same  opinion.  We  are 
not  bound  to  grant  a  prohibition  ex  debito  justitise, 
nor  unless  we  are  clearly  satisfied  that  the  inferior 
jurisdiction  is  about  to  exceed  its  powers.  I  admit 
that  the  construction  of  this  act  is  by  no  means  free 
from  doubt.  My  Brother  Atkinson  says^  amongst  other 
things^  that,  though  the  public  used  the  sands,  they  did 
not  use  them  of  right,  and  therefore  they  are  not  a 
"  public  place  "  \nthm  the  meaning  of  the  act  of  par- 
liament. I  think  his  construction  on  this  point  is  not 
correct.  The  metropolitan  police-act,  8  &  4  Vict.  c.  84, 
authorises  a  police-constable  to  take  into  custody  per- 
sons furiously  riding  or  driving  in  any  highway  or  pub- 
lic thoroughfare  or  place.  Suppose  the  offence  to  be 
committed  in  Hyde  Park,  could  it  be  said  not  to  have 
been  committed  in  a  public  place,  because  Hyde  Park 
is  not  for  all  purposes  a  public  place?  The  affidavit 
upon  which  this  motion  was  founded,  does  not  state  that 
the  place  in  question  was  not  in  fact  a  public  place,  but 
that  it  was  not  '^  a  street,  lane,  alley,  or  public  place/  or 
public  passage  in  the  township  of  Scarborough,  uritMn 
the  meaning  of  the  said  act/'  and  was  not,  as  the  depo« 
nent  was  informed  and  believed,  within  the  jurisdiction 
of  the  commissioners.  And  then  it  goes  on  to  state 
something  which  is  inconsistent  with  that,  viz.  that  the 
deponent  had,  in  common  with  many  other  inhabitants 
of  Scarborough,  always  pursued  his  calling  of  a  dealer 
in  shells  and  pebbles  on  the  said  part  of  the  said  sands, 
until  October  in  last  year,  without  complaint  or  molest- 
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atioD^  and  had  always  done  so  openly  and  without  leave        1855. 

of  any  one,  and  cl8  of  right,  as  he  believed.   If  they  were         i^^ 

there  as  of  right,  the  applicant  cannot  consistently  con-        Brace. 

tend  that  it  is  not  a  public  place.     For  these  and  the 

reasons  given  by  my  Lord  and  my  Brother  Maule,  I 

concur  with  them  in  thinking  that  the  remedy  by  action 

is  the  better  course. 

Rule  discharged. 


Simpson  v.  Sadd. 

Jan.  31. 

X  HE  writ  of  summons  in  this  action  was  issued  on  the  Practice  as  to 
6th  of  April,  1854.     The  declaration  was  delivered  on  vite^'^L^fiied 
the  8th  of  April,  the  plaintiff  thereby  seeking  to  recover  jf  ^'"^^^'i.Il ». 
160/.  11*.,  the  price  of  certain  fixtures  sold  and  delivered  under  the  45th 
by  him  to  the  defendant,  and  54/.  19«.  llrf.  for  the  use  Common  Law 
and  occupation  of  certain  premises  of  the  plaintiff.     On  J^s^^Jt^^i^^ 
the  19th  of  the  same  month,  the  defendant  pleaded  Vict.  c.  125. 
never  indebted,  -and  issue  was  joined  on  the  25th,  and 
notice  of  trial  given  for  the  first  sitting  for  London  in 
Trinity  Term  last. 

On  the  same  25th  of  April,  the  plaintiff  filed  a  special 
claim  in  Chancery,  praying  a  specific  performance  of  an 
agreement  whereby  the  defendant  had  agreed  to  take 
from  the  plaintiff  a  lease  or  leases  of  the  messuages 
mentioned  in  the  declaration  in  this  action. 

On  the  22nd  of  May,  the  defendant  obtained  an  order 
to  add  a  plea  of  fraud. 

On  the  26th,  the  defendant,  upon  an  ex  parte  appli- 
cation, obtained  from  Vice-Chancellor  Stuart  an  order 
that  the  plaintiff  should  within  eight  days  elect  to  pro- 
ceed at  law  or  in  equity;  whereupon  the  plaintiff,  by 
the  advice  of  counsel,  elected  to  proceed  in  equity,  and 
the  record  in  the  action  at  law  was  withdrawn  by 
consent. 
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Sncpsov 
Sadd. 


Order  of 
Crowder,  J. 


On  the  27th  of  June,  an  order  was  made  by  Vioe- 
Chancellor  Stnart  in  the  aoit  in  favour  of  the  plaintiff^ 
and  it  was  thereby,  amongst  other  things,  ordered  that 
the  defendant  should  pay  to  the  plaintiff  the  costs  of  the 
action.  The  defendant  appealed  against  this  order,  and, 
on  the  hearing  of  the  appeal,  the  Lord  Chancellor 
Taried  the  order,  by,  amongst  other  tilings,  directing 
that  such  part  thereof  as  ordered  the  defendant  to  pay 
the  plaintiff  the  costs  of  the  action,  should  be  omitted. 

On  the  2nd  of  January,  1855,  the  defendant  appUed 
to  Maule,  J.,  for  an  order  to  the  master  to  tax  his  costs 
of  the  action,  but  fidled  to  obtain  it. 

On  the  19th  of  January,  the  defendant  applied  to  the 
Lord  Chancellor  to  vary  the  order  so  made  by  him  on 
appeal,  and  by  the  order  as  finaUy  settled  it  was  ordered 
that  the  defendant  had  waived  his  right  to  require  the 
plaintiff's  title  to  the  said  messuages;  and  it  was  ordered 
that  the  defendant  should  within  three  weeks  pay  into 
the  court  of  Chancery,  amongst  other  sums  of  "money, 
the  sum  of  27/.  Os.  6d.,  the  amount  of  the  plaintiff's 
taxed  costs  of  the  said  cause ;  and  it  was  also  ordered 
that  the  defendant  be  at  liberty  to  proceed  at  law,  not- 
withstanding that  order  and  the  order  of  the  26th  of 
May,  1854.  The  total  amount  of  the  sums  ordered  to 
be  paid  into  the  court  of  Chancery  under  the  order  of 
the  19th  of  January,  was,  347/.  IZs.  5d. 

On  the  23rd  of  January,  1855,  the  defendant  ob- 
tained from  Crowder,  J.,  an  order  ''that  the  costs 
incurred  by  the  defendant  herein  be  referi'ed  to  the 
master  for  taxation,  and  the  amount  found  to  be  due  be 
paid  by  the  plaintiff  to  the  defendant  or  his  attorney,  he 
the  plaintiff  haying  elected  to  proceed  in  equity  for  the 
same  cause  of  action.'^ 


John  Gray,  on  a  former  day  in  this  term,  obtained  a 
rule  calling  upon  the  defendant  to  shew  cause  why  the 


Sadd. 
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order  made  by  Crowder,  J,,  should  not  be  set  aside,  1855. 
or  that  the  costs  taxed  thereunder  should  be  set  off  Simpson 
against  the  plaintiff  ^s  costs  of  the  Chancery  suit.  He  ^  ^j 
submitt^,  that,  although  the  plaintiff  might  properly 
be  put  to  his  election  whether  he  would  proceed  at  law 
or  in  equity,  the  learned  judge  had  no  authority  to 
order  the  plaintiff  to  pay  the  costs. 

Petersdofff  being  now  prepared  to  shew  cause, 

Gray, — upon  a  suggestion  that  the  affidavit  about  to 
be  used  in  opposition  to  his  rule  contained  '^  new  mat- 
ter,*' — moved,  under  the  45th  section  of  the  Common 
Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125  (a),  for 
leave  to  file  affidavits  in  answer  to  such  new  matter. 
[Cresswell,  J.  What  is  the  new  matter?]  The  affi- 
davit proposed  to  be  used  on  shewing  cause,  in  the 
statement  of  what  took  place  on  the  hearing  before  the 
Lord  Chancellor,  alleges  '^  that  the  defendant's  counsel 
stated  to  the  Lord  Chancellor,  that,  unless  the  plaintiff 
was  also  restrained  by  his  order  &om  proceeding  with 
his  action,  the  moment  the  defendant  attempted  to  re- 
cover his  costs,  he  would  meet  with  opposition  from  the 
plaintiff  which  would  perhaps  be  the  means  of  prevent- 
ing the  defendant  from  recovering  his  costs  in  this 
action,  which  the  Lord  Chancellor  was  clearly  of  opinion 
he  the  defendant  was  entitled  to  recover ;  and  that, 
upon  the  defendant's  counsel  making  such  last-men- 
tioned statement  to  the  Lord  Chancellor,  Mr.  Malins, 
who  appeared  as  counsel  on  behalf  of  the  defendant,  at 

(a)    Which    enacts,     that,  vits  of  the  opposite  party,  upon 

"  upon  motions  founded  upon  any  new  matter  arising  out  of 

affidavits,  it  shall  be  lawful  for  such  affidavits,  subject  to  all 

either  party,  with  leave  of  the  such  rules  as  shall  hereafter  be 

court  or  a  judge,  to  make  affi-  made  respecting  such  affidn- 

davits  in  answer  to  the  affida-  •  vits." 

VOL.  XV. — C.  B.  D  D  D 
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1855. 


SiKPSOV 
V, 

Sadd. 


onoe  assured  Us  Lordship  that  there  would  be  no  occa- 
sion for  his  client  being  restrained^  as  he,  the  plaintiff, 
would  not  attempt  in  any  way  to  prevent  the  defendant 
from  obtaining  his  costs  of  the  action  at  law;  where- 
upon the  Lord  Chancellor  stated  to  the  defendant's 
counsel,  that,  if,  on  proceeding  to  recover  his  costs,  the 
defendant  met  with  any  opposition  from  the  plaintiff  or 
his  solicitor,  he  was  forthvrith  to  make  a  further  appli- 
cation to  him,  and  he  intimated  that  he  would  see  that 
their  opposition  was  stopped.^ 


>9 


Petersdorff  stating  that  he  intended  to  rely  upon  that 
part  of  his  affidavit, 

Jervis,  C.  J.,  said,  that,  as  it  was  clearly  new  matter, 
the  plaintiff  must  have  an  opportunity  of  answering 
it  (a),  and  the  rule  was  accordingly 

Enlarged,  {b) 


(a)  In  a  subsequent  case  o£ 
Wood  V.  Cox,  in  Trinity  Term, 
1855,  a  discussion  took  place  as 
to  the  proper  mode  of  carrying 
into  effect  the  45th  section,  and 
the  court  intimated  an  opinion 
that  it  must  be  by  an  exercise 
of  their  discretion  upon  the 


rule  coming  on  for  argument^ 
and  not  (as  was  stated  to  be 
the  practice  adopted  in  the 
Queen's  Bench)  by  a  substan- 
tive motion. 

{b)  Cause  was  shewn  in 
Easter  Term,  and  the  rule  dis- 
charged. Videpost,  Vol.  XVI. 
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1855. 


In  the  Matter  of  the  Acknowledgment  of  Ann,  the  Wife 

of  James  Tierney. 


Jan.  29. 


An  acknowledgment  of  the  execution  of  a  deed  by  The  jurat  of  an 

-xr        TTi*  X  1  "L  •  "I  •     •  A    affidavit  of  the 

Mrs.  Tiemey  was  taken  by  special  commissioners  at  due  taking  of 

Sydney,  under  the  8  &  4  W.  4,  c.  74,  s.  83.     The  regis-  fV^^^"^^^ 

trar  had  declined  to  register  it,  "on  the  ground  of  an  Sydney,  had  an 

erasure  in  the  jurat,  and  the  interlineation  of  the  word  i^  ^jj^  body  of 

*'  pecuniarily  '^  in  that  part  of  the  affidavit  of  verification  '^^>  ^9"  ^  ^™' 

*  •'  *  ^  sure  in  the 

which  negatived  the  interest  of  the  commissioners.  jurat :— The 

court  refused 
to  allow  it  to  be 

Milward  now  moved  that  the  officer  might  be  directed  ^^- 

to  receive  and  file  it.     He  submitted  that  the  erasure  fused  to  enlarge 

did  not  invalidate  the  affidavit, — citing  Jacob  v.  Hungate,  returning  the 

3  Dowl.  456  (a) ;  and  that  the  interlineation  was  imma-  commi«don,  in 

^  '  '  order  to  get 

terial,  inasmuch  as  it  did  not  in  any  degree  alter  the  the  defecta  re- 

i»xi_       /cj      *j.  mcdied, — the 

sense  oi  tne  atnaavit.  time  for  the 

return  having 
expired. 

Jervis,  C.  J.  The  140th  rule  of  Hilary  Term,  1853, 
is  express,  (fi)  The  forms  prescribed  by  the  court  ought 
to  be  adhered  to:  parties  have  no  right  to  put  their 
own  construction  upon  them.     It  must  go  back. 

Milward  then  prayed  that  the  time  for  returning  the 
commission  might  be  enlarged. 


{a)  Where  it  was  held,  that  (6)  "  No  affidavit  shall  be 
the  alteration  of  a  figure  in  the  read  or  made  use  of  in  any 
date  of  an  affidavit  in  the  jurat,  matter  depending  in  court,  in 
by  writing  one  figure  over  the  jurat  of  which  there  shall 
another,  does  not  constitute  an  be  any  interlineation  or  era- 
erasure  or  interlineation  within  sure." 
the  meaning  of  the  old  rule. 

D  D  D  2 
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In  re 
TiBBKET. 


Jervis,  C.  J.  We  cannot  enlarge  the  time  after  it 
has  expired  and  after  the  commission  has  been  returned. 
You  must  obtain  a  fresh  one. 


The  rest  of  the  court  concurring. 


Rule  refused,  (a) 


(a)  See  In  re  Fagan,  antd. 
Vol.  V,  p.  436,  and  In  re  Mary 
Ann  Worthington,  ant^,  Vol. 
V,  p.  511,  where  interlinea- 


tions  in  the  jurat  and  in  the 
hodj  of  the  affidavit,  respec- 
tivelj,  were  held  fatal. 


/ni.29. 


In  the  Matter  of  the  Acknowledgment  of  Marianne, 
the  Wife  of  Frederic  Clericetti. 


Where  an  ac- 
knowledg:ment 
of  a  married 


JjARSTOW,  on  a  former  day  in  this  term,  moved  for 
an  order  that  the  registrar  under  the  8  &  4  W.  4,  c  74, 
tiie°3& 4WV4  might  receive  and  file  the  certificate  of  the  acknowledge 
c.  74^  was  token  jnent  of  a  deed  by  Marianne,  the  wife  of  Frederic  Cleri- 

at  Milan,  the  ,  .  .  ,  .  ,     . 

oonrt  allowed  a  cetti,  taken  at  Milan.     In  lieu  of  the  ordinary  affidavit 
ofanact^oP     ®^  verification,  there  was  annexed  to  the  certificate  an 

The  Imperial 
Royal  Civil 
Tribunal  of 
that  dty  to  he 
received  and 
filed  in  lien  of 
the  affidavit 
verifying  the 
certificate  of 
the  commis- 
rionen, — upon 
the  production 
of  an  affidavit 
from  a  com- 
petent party, 
shewing,  that, 
by  the  law  of 
that  country, 
depofiitionB  on 

oath  are  always  deposited  amongst  the  records  of  the  court,  and  office  or  certified  copies 
only  delivered  out  to  the  parties. 


act  of  court  in  the  Italian  language,  accompanied  by  a 
translation  duly  certified  by  a  notary,  of  which  the  fol- 
lowing is  a  copy : — 

''  In  the  Imperial  Royal  Civil  Tribunal  of  the  dty  of 
Milan,  15  September,  1854.  With  the  intervention  of 
Giacomo  Maggioni,  assistant  judge,  Luigi  Riva,  clerk. 

"  Appeared  spontaneously  the  notary  Dr.  Giulio  Caimi, 
residing  here,  who  presented  for  the  hereinafter  men- 
tioned  declarations  Henry  Malone,  gentleman,  domi- 
ciled here,  at  No.  2553,  Santa  Maria  Folcorina,  and 
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Marianne   Baker^  wife  of  Frederic  Clericetti,  of  the        1855. 
Contrada  San  Manrilio^  No.  3418^  in  Milan.  In  re 

"  Mr.  Malone  requested  that  his  following  deposition     ^^^'cetti. 
should  be  received : — 

"'Being  duly  appointed  by  the  court  of  Common 
Pleas  in  London^  jointly  with  Mr.  Philip  Box^  to  in- 
terrogate the  above-mentioned  Mrs.  Marianne^  by  mar- 
riage Clericetti,  whether  it  were  really  her  intention  to 
sell  her  estates  in  England^  I  have  executed  that  com- 
mission^ and  delivered  the  analogous  certificate  thereof 
under  date  the  14th  instant^  which  certificate  I  here 
present  in  the  English  language^  signed  by  the  above- 
mentioned  Box  and  by  myself.' 

''  In  efiect^  he  exhibited  a  parchment  written  in  the 
English  language,  having  the  aforesaid  date^  and  bear- 
ing the  signatures  Philip  Box  and  Henry  Malone^  which 
having  been  seen  was  returned  to  him.  He  afterwards 
added^ — 

"With  reference  to  the  said  certificate,  and  under 
the  obligation  of  my  own  oath,  I  attest  and  certify  that 
I  personally  know  Mrs.  Marianne  Clericetti,  here  pre- 
sent, wife  of  Frederic  Clericetti,  and  that  the  declara- 
tion relating  to  her  set  forth  in  the  certificate  by  me 
delivered,  was  by  her  really  made  to  me :  that  the  said 
certificate  was  signed  by  me,  and  by  the  other  commis- 
sioner Philip  Box,  who  has  possessions  in  Milan,  on  the 
day  and  year  set  forth  by  the  same,  in  the  statement  of 
both:  that  the  said  Mrs.  Marianne  Clericetti,  at  the 
time  she  made  such  declaration,  was  of  full  age  and 
sound  mind,  and  that  she  knew  such  declaration  was 
made  for  the  purpose  of  passing  her  interest  in  the 
estate  to  which  the  said  declaration  refers :  that  I  am 
not  in  any  manner  interested  in  this  business ;  nor  have 
I  taken  part  therein  as  advocate,  attorney,  or  agent, 
clerk,  or  otherwise :  that,  previous  to  receiving  the  de- 
claration, I  inquired  of  the  said  Mrs,  Marianne  Cleri- 
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1855.  cetti  whether  it  was  her  intention  to  give  up  her  interest 
In  re  in  the  said  estate^  without  taking  any  provision  in  oon- 
Climcbtti.  gideration  thereof,  to  which  she  replied  that  she  wished 
to  give  up  Yoluntarilv  the  said  interest,  without  having 
any  provision  in  lieu  thereof;  and  I  further  add  that  I 
have  no  reason  to  doubt  the  truth,  and  that  I  really  be- 
lieve every  thing  true  of  what  is  stated  in  the  said  cer- 
tificate, and  that  the  estate  of  the  said  Mrs.  Marianne 
Clericetti  which  is  mentioned  in  the  certificate,  is  situate 
in  the  parish  of  Cannington,  in  the  county  of  Somerset. 

'^  He  added  that  he  makes  this  deposition  in  order  to 
comply  with  the  prescription  of  the  English  law  for 
making  valid  the  sale  above  mentioned. 

''Mrs.  Marianne  Clericetti,  appearer  as  above,  re- 
peated here,  being  present,  that  she  voluntarily  gave  up 
her  interest  which  is  described  in  the  aforesaid  certifi- 
cate, without  wishing  for  any  provision  in  lieu  thereof 

''The  notary,  Dr.  Caimi,  demanded  an  authentic 
copy  of  the  present  minute,  in  order  to  make  use  thereof 
in  concert  with  the  other  appearers  in  the  successive  acts 
of  the  said  date. 

"  Bead,  confirmed,  and  subscribed. 

''"Henry  Malone. 
"  Maria  Anna  Clericetti. 
Dr.  Giulio  Caimi,  Notary. 
Giacomo  Maggioni. 
"  Luigi  Riva. 

"  The  foregoing  copy  agrees  with  the  original  exist- 
ing in  these  archives  under  No.  40658. 

"  Drawn  up  on  a  stamp  for  76  centimes. 

"  Milan,  from  the  Imperial  Civil  Tribunal 
of  this  city,  16  September,  1854. 

"  The  Imperial  Royal  Counsellor  and  Director, 

"  Rognoni 
"  Crespi,  Registrar.^' 


Subscribed 


<< 
(I 
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Cresswell^  J.     Caa  we  dispense  with  the  original  1855. 

affidavit^  and  receive  a  certified  copy, — which  this  pur-  ^[^ 

ports   to   be, — without  some  substantial  reason  being  Clebiobtti. 
assigned  for  the  non-production  of  the  original? 

Barstow.  The  court  has  upon  occasions  admitted 
affidavits  not  strictly  complying  with  its  rules.  Thus, 
in  a  case  of  In  re  Bvxh  and  Bell,  6  Scott,  185,  4  N.  C. 
394,  an  affidavit  sworn  at  Hamburgh  was  received, 
though  not  signed  by  the  deponent, — it  being  sworn, 
that,  by  the  practice  of  that  place,  the  affidavit  is  never 
signed  by  the  deponent. 

Jervis,  C.  J.  You  must  produce  an  affidavit,  as  was 
done  in  that  case,  shewing  that  the  document  you  pro- 
duce is  the  only  evidence  which  the  law  of  the  country 
enables  you  to  produce,  in  order  to  authenticate  the 
oath  of  the  commissioner.  "  We  must,"  as  Tindal,  C.  J., 
observes,  ^*  be  satisfied  that  the  oath  has  been  adminis- 
tered according  to  the  proper  form  of  the  place  where  it 
is  taken." 

Baratow  now  produced  the  following  affidavit, — 
"  Adolphus  Bach,  of  &c.,  foreign  juristconsult,  maketh 
oath  and  saith  that  he,  this  deponent,  is  German  counsel 
to  the  Austrian  legation  at  the  court  of  St.  James's, 
London,  and  that  he  is  well  acquainted  with  the  laws  of 
Austria,  as  administered  in  the  judicial  courts  of  the 
kingdom  of  Lombardy,  in  the  empire  of  Austria  :  And 
this  deponent  further  saith  that  depositions  on  oath  made 
and  signed  by  deponents  before  the  judges  of  such 
courts  respectively,  are  never  delivered  or  given  to  the 
deponents  or  to  any  other  person  or  persons  whomso- 
ever, but  that  the  same  by  an  inflexible  rule  are  always 
deposited  amongst  the  records  of  the  said  courts  respec- 
tively, and  office-copies  thereof  arc  delivered  to  the  de- 
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1855.        ponents  or  parties  requiring  the  same^  which  office- 
r~  copies  are  signed  by  the  judge  for  the  time  being  of 

Clsbicetti.  such  courts  respectively^  and  are  similar  in  form  to  the 
document  or  paper  in  writing  in  the  Italian  language 
produced  and  shewn  to  this  deponent  at  the  time  of 
swearing  this  his  affidavit^  and  marked  &c. :  And  this 
deponent  further  saith^  that^  by  virtue  of  a  resolution  of 
the  Supreme  Court  of  the  Austrian  empire^  bearing  date 
the  7th  of  October^  1793^  and  of  an  order  of  the  Supreme 
Council  of  the  empire^  bearing  date  the  6th  of  April, 
1797,  every  such  oflBce-copy  has  the  satne  validity  and 
effect  as  the  original  so  deposited  amongst  the  records 
of  the  said  courts  would  have  in  case  the  same  were 
produced:  And  this  deponent  further  saith  that  the 
aforesaid  judicial  courts  are  the  only  courts  in  the  king- 
dom of  Lombardy  which  are  qualified  to  administer 
oaths/' 

Per  Curiam.    The  documents  may  be  received. 

Fiat 
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C 


In  the  Matter  of  the  Acknowledgment  of  Eliza  Bar- 
bara Warne,  the  Wife  of  Peter  Warne  (now 
Eliza  Barbara  Gardner^  the  Wife  of  William 
Henry  Gardner). 

Jan,  24. 

ERTAIN  freehold  premises  in  Bristol,  the  separate  An  acknow- 
property  of  Mrs.  Wame,  were  conveyed  by  her  by  an  d^Tyl  mw- 
indenture  bearing  date  the  21st  of  July,  1842,  which  "^d  woman, 

°  ^  /  /  under  the  3  & 

indenture  was  duly  acknowledged  by  Mrs.  Wame,  be-  4  W.  4,  c  74, 

fore  two  commissioners,  pursuant  to  the  3  &  4  W.  4,  ^^e  year  i^, 

c.  74,  and  such  acknowledgment  duly  certified  by  them,  and  the  certifi- 

on  the  29th  of  the  same  month;  but  by  some  inad-  morandnm 

vertence  or  oversight  on  the  part  of  the  attorney  con-  signed  by°the 

cemed  in  the  transaction,  the  certificate  was  not  filed  at  commissioners ; 

'        ^  ^     ^  but,  by  some 

the  time,  nor  was  any  affidavit  made  verifying  the  same,  inadvertence  on 

the  part  of  the 
solicitor  em- 

Ltufh,  on  a  former  day  in  this  term,  moved  that  the  ployed  in  the 
certificate  and  affidavit  might  now  be  received  and  filed,  there  was  no 
The  motion  was  founded  upon  (amongst  others)  an  affi-  ^^^**  ^^  ^f 

^        ^  o  /  nfication,  and 

davit  of  George  Edward  Taylor,  the  solicitor  who  acted  the  documents 

were  uofj 

on  the  occasion,  who  deposed,  that,  on  the  29th  of  filed:— 
July,  1842,  the  said  EUza  Barbara  Warne  attended  at  i^^jj^. 
the  office  of  WiDiam  Tanner  the  younger,  at  Bristol,  teen  years,  the 
for  the  purpose    of  executing  the  said  deed,  and  ac-  the  certificate 
knowledging  the  same  pursuant  to  the  statute,  before  ^dfif^uMn 
John   Bush    (since    deceased)    and   the   said   William  ^  affidavit  by 

the  surviving 

Tanner  the  younger,  who  were  then  two  of  the  per-  commissioner, 
petual  commissioners  for  taking  the  acknowledgments  i^^Ls*** 
of  deeds  by  married  women :  and  the  said  Eliza  Barbara  ^^  ^  P**^- 

tice,  and,  as  he 
believed,  that 
of  his  co-commissioner,  to  make  all  requisite  inquiries  of  the  married  woman  before 
taking  her  acknowledgment,  and  that,  from  the  circumstance  of  his  having  signed  the 
certificate  and  memorandum,  he  verily  believed  that  aJl  proper  inquiries  had  b^n  made 
on  this  occasion,  though,  fiom  the  lapse  of  time,  he  was  unable  positively  to  state  what 
the  answers  were. 
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1855.  Wame  then  duly  executed  the  said  indenture,  and  her 
Ijj^p         execution  thereof  was  attested  by  the  said  John  Bush 

Wabne.  and  William  Tanner  the  younger,  and  she  was  then 
examined  by  the  said  commissioners  separate  and 
apart  &om  her  then  husband,  and  they  the  said  com- 
missioners duly  signed  the  usual  memorandum  in- 
dorsed on  the  said  indenture,  and  they  also  signed 
and  delivered  to  the  deponent  the  certificate  of 
such  examination,  and  of  the  acknowledgment  of  the 
said  deed  by  the  said  Eliza  Barbara  Wame,  and  which 
said  memorandimi  and  certificate  were  respectively 
dated  on  the  said  29th  of  July,  1842 :  that  Mrs.  Taylor, 
the  party  beneficially  entitled  under  the  conveyance,  on 
the  completion  of  the  purchase,  took  possession  of  the 
deeds  with  the  aforesaid  certificate  of  acknowledgment 
by  the  said  Eliza  Barbara  Wame,  and  locked  them  up 
and  retained  them  in  her  own  possession  to  the  time  of 
her  decease,  which  happened  on  the  25th  of  August, 
1850,  and  the  said  certificate  was  thus  omitted  to  be  if^ 
rolled,  and  the  necessity  of  such  inrolment  was  overlooked 
and  forgotten,  and  the  omission  was  not  discovered 
until  after  the  deponent, — to  whom  the  premises  were 
demised  or  appointed  by  the  will  or  testamentary  ap- 
pointment of  his  said  wife,  upon  trusts  for  sale  for  pay- 
ment of  debts, — had  entered  into  an  agreement  for  the 
sale  of  the  said  premises  :  that  Warne  is  dead,  and  his 
wife  married  again  to  one  William  Henry  Gardner,  and 
that,  after  the  discovery  by  the  deponent  that  the  said 
certificate  had  not  been  inrolled,  he  caused  application 
to  be  made  to  her  to  confirm  the  aforesaid  conveyance 
by  a  new  deed  to  be  executed  by  her  and  her  present 
husband,  and  to  be  acknowledged  by  her  pursuant  to 
the  said  act ;  that  such  deed  was  accordingly  prepared, 
and  executed  by  Mr.  and  Mrs.  Gardner,  and  the  latter 
was  examined  by  William  Tanner  and  Edward  Burges, 
two  commissioners,  when  she  declined  to  declare  that 
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she  freely  and  voluntarily  consented  to  the  said  deed,  so  1855. 
that  the  proceeding  was  rendered  abortive.  Mr.  Wil-  ^^^ 
liam  Tanner^  the  surviving  commissioner  before  whom  Wabkb. 
the  acknowledgment  was  taken^  also  made  an  affidavit 
stating  that  he  took  the  acknowledgment^  but  that^ 
owing  to  the  lapse  of  time^  he  was  unable  to  swear  that 
the  necessary  questions  were  put  to  the  lady ;  though 
his  invariable  practice  in  such  cases,  and,  as  he  believed, 
the  practice  of  his  co-commissioner,  was,  never  to  sign 
a  certificate  until  all  the  necessary  inquiries  had  been 
made  and  duly  answered.  [Jervis,  C.  J.  The  commis- 
sioner is  merely  swearing  to  his  practice.  He  is  calling 
upon  us  to  infer  from  the  facts  which  he  states,  that  he 
did  all  that  the  statute  and  the  rules  of  court  required 
him  to  do.  Why  does  he  not  swear,  that,  from  the 
memorandum  made  at  the  time,  and  from  his  ordinary 
practice  in  such  cases,  he  believes  he  did  all  that  was 
requisite  ?]  The  rules  themselves  recognise  thtft  there 
may  be  variations  in  the  affidavits,  according  to  circum- 
stances :  and,  if  the  court  see  reason  to  believe  that  the 
directions  in  the  statute  and  in  the  rules  have  been 
substantiaUy  complied  with,  they  cannot  require  more. 
[Maule,  J.  If  this  affidavit  had  been  made  at  the  time, 
it  clearly  would  not  have  been  sufficient.]  In  that 
case,  there  would  have  been  no  reason  why  the  affidavit 
should  not  state  positively  what  the  answers  of  the 
party  were.     Here,  the  lady  makes  no  objection. 

Jervis,  C.  J.  I  think  we  should  require  the  com- 
missioner at  least  to  state  the  conclusion  which  he  him- 
self draws. 

Maule,  J.  I  cannot  help  thinking  he  intended  to 
do  so  here.  Omnia  prsesumuntur  legitime  facta,  donee 
probetur  in  contrariam.  However,  there  will  be  no  dif- 
ficulty in  getting  an  amended  affidavit,  and  the  matter 
may  be  mentioned  again. 
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1855.  Lush  now  produced  the  following  affidavit : — 

l^^  "Thomas  Pymm  Attwood,  of  the  city  of  Bristol^ 

Wabne.       inspector  of  police^  and  William  Tanner^  of  the  city  (rf 
Bristol^  gentleman^  late  WiUiam  Tanner  the  younger, 
one  of  the  attorneys  of  the  court  of  Queen's  Bench^  and 
one  of  the  commissioners  named  in  the  certificate  here- 
imto  annexed^  severally  make  oath  and  say^ — and  first 
this  deponent  T.  P.  Attwood  for  himself  saith^  that  he 
knows    Eliza    Barbara    Gkurdner^  late   Eliza  Barbara 
Wame^  in  the  said  certificate  mentioned^  now  the  wife 
of  William  Henry  Gardner^  but  at  the  time  of  making 
the  acknowledgment  in  the  said  certificate  mentioned 
the  wife  of  Peter  Wame  (since  deceased)^  in  the  said 
certificate  also  mentioned;    and  that,  at  the  time  of 
making  such  acknowledgment^  the  said  Eliza  Barbara 
Gturdner  was  of  full  age :  And  the  said  William  Tanner 
for  himself  saith,  that  the  acknowledgment  in  the  said 
certifi&te    mentioned  was    made    by  the  said  Eliza 
Barbara  Gturdner^  and  the  certificate  signed  by  this 
deponent^  and  John  Bush^  then  of  the  said  city  of  Bris- 
tol^ gentleman^  but  since  deceased^  the  commissioners  in 
the  said  certificate  mentioned^  on  the  day  and  year 
therein  mentioned^  at  the  city  of  Bristol  aforesaid,  in 
the  presence  of  this  deponent;  and  that,  at  the  time  of 
making  such  acknowledgment,  the  said  Eliza  Barbara 
Gardner  was  of  competent  imderstanding,  and  that  the 
said  Eliza  Barbara  Gturdner  knew  the  said  acknowledg- 
ment was  intended  to  pass  her  estate  in  the  premises 
respecting    which    such    acknowledgment  was    made. 
And  this  deponent  the  said  William  Tanner  for  himself 
further  saith  that  he  this  deponent,  one  of  the  said 
commissioners,  was  not  at  the  time  of  taking  the  said 
acknowledgment,  and  is  not  now,  and  hath  not  at  any 
time  been,  interested  in  the  transaction  giving  occasion 
for    such    acknowledgment,   or   concerned  therein  as 
attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney. 
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solicitor,  or  agent  so  interested  or  concerned :  And  this  1855. 
deponent  the  said  William  Tanner  for  himself  further  ^^^ 
saith  that  he  has  been,  and  acted  as,  commissioner  for  Wabke. 
taking  the  acknowledgments  of  married  women  ever 
since  the  month  of  May,  1834,  and  that  his  rule  and 
practice  have  invariably  been,  and  as  he  verily  believes 
the  rule  and  practice  of  the  said  John  Bush  always  were, 
to  examine  separate  and  apart  from  her  husband  every 
married  woman  who  appeared  before  him  to  make  an 
acknowledgment  of  any  deed,  and  to  make  all  the 
inquiries  required  by  law  of  the  said  married  woman 
making  the  acknowledgment,  and  receive  the  answers, 
before  signing  the  certificate,  and  never  to  sign  such 
certificate,  and  this  deponent  believes  he  never  did  sign 
any  certificate,  until  he,  or  his  co-commissioner  in  his 
presence,  had  made  such  inquiries  and  received  such  an- 
swers as  satisfied  this  deponent  that  such  married 
woman  freely  and  voluntarily  consented  to  the  said 
deed,  and  intended  to  give  up  her  interest  in  the 
estates  in  respect  of  which  such  acknowledgment  was 
taken,  without  having  any  provision  made  for  her,  or, 
if  a  provision  was  to  be  made  for  her,  that  such  provi- 
sion had  been  made  by  deed  or  writing,  or  that  the 
terms  thereof  had  been  reduced  into  writing,  nor,  in 
such  last-mentioned  case,  until  such  deed  or  writing 
had  been  produced  to  this  deponent  and  his  co-com- 
missioner: And  this  deponent  further  saith,  that  he 
has  no  recollection  of  the  answer  given  by  the  said 
Eliza  Barbara  Gardner  on  the  occasion  of  her  making 
the  said  acknowledgment  hereto  annexed ;  but  this  de- 
ponent believes,  and  has  no  doubt,  having  regard  to  his 
invariable  practice,  and  to  the  fact  that  the  said  certifi- 
cate was  signed  by  him  and  the  said  John  Bush  on  the 
day  of  the  date  thereof,  that,  previous  to  the  said  Eliza 
Barbara  Gardner  making  the  said  acknowledgment,  he 
this  deponent,  or  the  said  John  Bush,  inquired  of  the 


772  IN    THE    COMMON    PLSAS^ 

1855.  said  Eliza  Barbara  Gturdner  whether  she  intended  to 
^^~^  give  up  her  interest  in  the  estates  in  respect  of  which 
Wiiiuni.  guch  acknowledgment  was  taken^  without  having  any 
provision  made  for  her  in  lieu  of^  or  in  return  for^  or 
in  consequence  of  her  so  giving  up  her  interest  in  sudi 
estates,  and  that  the  said  Eliza  Barbara  Gardner  de- 
clared either  that  she  did  intend  to  give  up  her  interest 
in  the  said  estates  without  having  any  provision  ikiade  for 
her  in  lieu  of,  or  in  return  for,  or  in  consequence  of  her 
so  giving  up  such  interest,  or  that  a  provision  was  to  be 
made  for  her  in  consequence  of  her  giving  up  such  her 
interest  in  the  said  estates;  and,  if  the  said  Elisa 
Barbara  Gardner  so  declared  as  last  aforesaid,  this  de- 
ponent has  no  doubt  that  he  this  deponent  and  the  said 
John  Bush  were  satisfied  that  such  provision  had  been 
made  by  deed  or  writing,  or  that  the  terms  thereof  had 
been  reduced  into  writing,  and  that  such  deed  or  writing 
had  been  produced  to  the  said  commissioners  :  And  the 
said  William  Tanner  for  himself  further  saith,  that  it 
appeared  by  the  deed  acknowledged  by  the  said  Eliza 
Barbara  Gardner,  that  the  premises  wherein  she  is 
stated  to  be  interested  are  described  to  be  in  the 
parishes  of  Temple,  otherwise  Holy  Cross,  and  St 
Michael,  both  in  the  said  city  of  Bristol :  And  this  de- 
ponent the  said  William  Tanner  for  himself  forther 
saith,  that  he  hath  been  informed  that  no  affidavit  in 
regard  to  the  acknowledgment  mentioned  in  the  said 
certificate  hereunto  annexed  has  been  made,  except  the 
affidavit  of  this  deponent  and  the  said  Thomas  Pymm 
Attwood  sworn  by  this  deponent  on  the  12th  of  Decem- 
ber last,  and  that  the  said  certificate  has  never  been 
filed,  but  this  deponent  is  not  awure  of  any  reason  why 
such  affidavit  was  not  made  at  the  time,  or  why  such 
certificate  was  not  filed,  except  that  he  has  been  in- 
formed that  the  necessity  for  the  same  was  overlooked 
and  forgotten  by  the  solicitor  acting  on  the  occasion : 
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And  this  deponent  the  said  William  Tanner  further  1855. 
saith^  that^  on  the  9th  of  March  last^  at  the  request  of  x„  ^ 
Messrs.  C.  G.  Heaven  and  J.  G.  Heaven,  of  the  city  of  Warnb. 
Bristol  aforesaid^  solicitors,  he  attended  in  conjunction 
with  Edward  Bruges,  of  the  city  of  Bristol,  gentleman, 
one  other  of  the  perpetual  commissioners  appointed  for 
the  said  city  of  Bristol  and  county  of  the  same  city,  for 
taking  the  acknowledgments  of  deeds  by  married  wo- 
men pursuant  to  the  3  &  4  W.  4,  c.  74,  intituled,  &c., 
at  the  offices  of  the  said  Messrs.  Heaven,  in  John  Street, 
in  the  city  of  Bristol,  and  then  and  there  the  said  Eliza 
Barbara  Gardner,  then  the  wife  of  the  said  William 
Henry  Gardner,  appeared  personally  before  this  depo- 
nent and  the  said  Edward  Bruges,  and  produced  a  cer- 
tain indenture  or  deed  purporting  to  be  a  deed  of  con- 
firmation by  her  the  said  Eliza  Barbara  Gardner  of  the 
said  deed  so  as  aforesaid  acknowledged  by  her ;  and  that 
the  said  Eliza  Barbara  Gardner  was  examined  by  this 
deponent  and  the  said  Edward  Bruges  apart  from  her 
husband  touching  her  knowledge  of  the  contents  of  the 
said  deed  then  produced,  and  her  consent  thereto ;  and, 
it  then  appearing  to  the  said  Edward  Bruges  and  this 
deponent  that  she  did  not  freely  and  voluntarily  consent 
to  the  same,  this  deponent  and  the  said  Edward  Bruges 
thereupon  determined  it  would  be  better  to  adjourn  the 
taking  of  such  acknowledgment,  in  order  to  give  to  the 
said  Eliza  Barbara  Gardner  time  to  think  further  over 
the  subject,  and  to  get  further  advice  if  she  thought  fit ; 
and  the  taking  of  such  acknowledgment  was  adjourned 
by  this  deponent  and  the  said  Edward  Bruges  accord- 
ingly j  and  this  deponent  hath  not  since  been  summoned 
to  take  the  acknowledgment  of  the  said  Eliza  Barbara 
Gardner  to  the  said  deed,  or  any  other  deed  :  And  this 
deponent  saith  he  hath  been  called  upon  by  the  said 
Messrs.  Heaven  to  make  the  usual  affidavit  respecting 
the  said  acknowledgment  mentioned  in  the  said  certifi- 
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1855.        cate  hereunto  annexed  (so  far  as  such  certificate  and  his 
7~~         recollection  of  the  facts  and  circumstances  of  the  case  at 

in  re 

Warnb.  this  distant  period  of  time  enable  him),  whereon  to 
ground  an  application  to  this  court  to  file  the  said  certi- 
ficate/' 

Per  Curiam.    We  think  the  affidavit  is  now  sufficient. 
The  certificate  and  affidavits  therefore  may  be  filed. 

Fiat. 


Hernamann  and  Another,  Assignees  of  Jambs  Buroess, 

a  Bankrupt,  v.  Barber. 

Jan.  31. 

In  an  action  by  ThIS  was  an  action  by  the  plaintiflFs,  as  assignees  of 
SuTA  one  James  Bnrgess.  a  bankrupt.  The  declaration  con- 
defendant  gave  taiued  two  counts  in  trovcr,  and  two  counts  for  money 

notice  to  dis- 
pute the  trad-     had  and  received, — ^in  right  of  the  bankrupt  before  his 

^Un^i^cyf    bankruptcy,  and  of  his  assignees  since. 

At  the  trial,  the       The  defendant  pleaded  to  the  counts  in  trover,  and  as 

judge  nonsuited  * 

the  plaintiff  to  the  moucy  couuts  paid  into  court  42/.,  which  the 
that  the^i-  plaintifis  took  out  in  satisfaction  of  the  claim  in  respect 
tiraing-CTedi-     Qf  those  counts. 

tors  debt  upon 

the  proceedings       The  defendant  delivered  with  his  pleas  a  notice,  pur- 

was  contracted 

at  a  period  suaut  to  the  statute  12  &  13  Vict.  c.  106,  s.  234,  of  his 
ni^Thad^c^ed  ^^^^^^^^^  ^  dispute  the  trading  and  act  of  bankruptcy,  (a) 
to  be  a  trader.  At  the  trial  before  Piatt,  B.,  at  the  Liverpool  Spring 
aside  the  non-  Assizes,  1854,  upon  proof  that  the  petitioning-creditor's 
tha^  the  oWec-  ^®^*  ^P^^  ^^^  proceedings  was  contracted  at  a  period 
tionwasnot      when  the  bankrupt  had  ceased  to  be  a  trader,  the 

open  to  the  de- 

the  notice  to  ^^^  There  is  an  inaccuracy  in  this  respect  in  the  report  of  this 

dispute  the  case,  ant^,  Vol.  XIV,  p.  583. 

trading  and 

act  of  bankruptcy,    A  judge  at  chambers  having  allowed  the  defendant  to  amend  his 

notice,  by  adding  thereto  tliat  he  intended  at  the  trial  to  dispute  the  petitioning-ereditor's 

debt, — The  court  refused  to  allow  the  plaintiffs  to  discontinue  wUhout  pojfimetU  of  costs. 
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learned  baron  nonsuited  the  plaintiff.     The  courts  how-        1855. 
ever,  afterwards  set  aside  the  nonsuit,  and  granted  a    heenamakn 
new  trial,  on  the  ground  that  the  notice  to  dispute  the  ^' 

trading  and  act  of  bankruptcy  only,  did  not  enable  the 
defendant  to  controvert  the  petitioning-creditor^a  debt. 

A  summons  was  afterwards  taken  out  on  behalf  of 
the  defendant,  calling  upon  the  plaintiff  to  shew  cause 
Why  the  defendant  should  not  be  at  liberty  to  amend 
his  notice  by  adding  thereto  that  he  intended  at  the 
trial  to  dispute  the  petitioning-creditor's  debt,  and  why 
he  should  not  be  at  liberty  to  withdraw  his  pleas,  and 
plead  de  novo.  The  summons  came  on  to  be  heard  be- 
fore Lord  Campbell,  who,  after  hearing  counsel  on  both 
sides,  made  an  order  in  the  terms  of  the  summons, 
upon  payment  of  three  guineas  costs. 

Atherton,  on  a  former  day  in  this  term,  moved  to 
rescind  Lord  Campbell's  order.  A  sufficient  debt  was 
proved  at  the  trial,  which  might,  under  the  133rd  sec- 
tion of  the  12  &  13  Vict.  c.  106,  have  been  substituted 
for  the  debt  upon  which  the  adjudication  proceeded. 
The  amendment,  however,  renders  it  impossible  for  the 
plaintiffs  to  proceed  to  a  new  trial  with  any  hope  of 
success.  The  loss  of  the  verdict  on  the  former  occasion 
having  occurred  through  the  miscarriage  of  the  judge, 
the  plaintiffs  ought  to  have  the  costs  of  the  former  trial; 
or,  at  all  events,  they  ought  not  to  be  in  a  worse  posi- 
tion than  they  would  have  been  in  had  the  defendant 
given  a  good  notice  to  dispute  in  the  first  instance, — in 
which  case  they  would  have  been  spared  their  own  costs 
of  the  trial,  which  are  now  thrown  away. 

Jervis,  C.  J.  I  do  not  see  how  you  can  visit  the 
defendant  with  the  consequences  of  the  misdirection  of 
the  learned  judge.     The  utmost  you  can  be  entitled  to, 

VOL.  XV. — C.  B.  E   E   E 
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1855.        I  thinks  is^  a  rule  to  discontinue  upcm  the  usual  terms, 
HEBNAMANir    ^-  ^P^»  pajment  of  costs. 


V, 
BlSBKS. 


After  some  discussion,  the  court  granted  a  rule  nisi  to 
discontinue  without  costs,  against  which 

Hugh  Hill  now  shewed  cause.  The  court,  in  their 
discretion,  may  allow  a  plaintiff  to  discontinue  without 
costs,  where,  by  reason  of  the  insolvency  of  the  defend- 
ant, the  action  would  be  fruitiess.  So,  where  the  plain- 
tiff has  been  misled  by  the  defendant.  But  neither  of 
these  grounds  exists  here.  In  Poensgen  r.  Chanter,  6 
Scott,  300,  where  the  plaintiff  had  joined  in  the  action 
one  who  was  no  party  to  the  contract,  the  court  refused 
to  allow  him  to  discontinue  without  paying  costs,  it  not 
appearing  that  the  plaintiff  was  induced  by  the  other 
defendant's  conduct  to  believe  that  the  contract  was 
entered  into  with  the  two,  or  that  the  mistake  arose 
from  any  other  cause  than  the  plaintiff's  own  negli- 
gence. And  the  rule  is  thus  stated  by  Tindal,  C.  J., — 
"The  plaintiff  has  a  right  to  discontinue,  but  at  the 
peril  of  costs,  which  the  court  are  in  their  discretion 
impowered  by  the  8  Eliz.  c.  2,  to  award  to  the  defend- 
ant. A  plaintiff  is  never  allowed  to  discontinue  with- 
out paying  costs,  unless  it  be  made  clearly  to  appear 
that  the  step  is  rendered  necessary  by  the  misconduct 
of  the  defendant.^'  What  has  the  defendant  in  thb 
case  done  to  deprive  him  of  his  right  to  costs?  The 
only  ground  urged  for  granting  this  rule,  is,  that  the 
plaintiffs  feel  that  they  cannot  safely  proceed  to  a  new 
trial.  That  surely  is  no  ground  for  a  departure  from 
the  established  rule,  or  for  depriving  the  defendant  of 
his  costs  up  to  the  time  he  is  by  the  practice  of  the 
court  entitled  to  them. 

Atherton,  in  support  of  his  rule.     The  defendant's 
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right  to  costs  on  a  discontinuance  is  entirely  in  the  dis-        1855. 
cretion  of  the  court;  and  there  is  no  reason  for  the    ^^^vamasv 

m 

exercise  of  that  discretion  in  his  favour  in  the  present       _  *• 

^     ,  Babbeb. 

case.  In  Poensgen  v.  Chanter  no  fault  could  be  im- 
puted to  the  defendant.  [Jervis,  C.  J.  What  fault 
can  be  imputed  to  the  defendant  here  ?  He  gave  no- 
tice to  dispute  the  trading  and  act  of  bankruptcy :  the 
learned  judge  at  the  trial  took  the  objection  that  the 
petitioning-creditor's  debt  upon  the  proceedings  was 
contracted  at  a  period  when  the  bankrupt  had  ceased  to 
be  a  trader;  and,  the  defendant's  counsel  adopting  it, 
the  plaintiff  was  nonsuited, — improperly,  as  we  thought. 
But  there  was  no  fault,  no  culpable  conduct  on  the  part 
of  the  defendant.]  The  plaintiffs  were  misled  by  the 
defendant's  insufficient  notice  to  dispute. 

Jervis,  C.  J.  If  the  defendant  had  given  a  correct 
notice  to  dispute  the  petitioning-creditor's  debt,  as  well 
»  the  trading  and  act  of  bankruptcy,  in  the  first  in- 
stance,  the  plaintiffs  must  have  discontinued  at  once. 
They  will  have  no  more  costs  to  pay  now  than  they 
would  have  had  then.  I  see  no  reason  whv  the  costs 
should  not  be  paid. 

Maule,  J.  I  have  heard  nothing  to  satisfy  me  that 
this  case  ought  to  be  made  an  exception  to  the  general 
rule. 

Hill  asked  for  the  costs  of  the  rule. 

Jervis,  C.  J.  If  my  suggestion  when  the  rule  was 
moved  had  been  adopted,  the  defendant  would  not  have 
shewn  cause ;  I  think  the  rule  should  be  made  absolute 
to  discontinue  on  payment  of  costs,  the  plaintiffs  paying 
the  costs  of  the  rule. 

The  rest  of  the  court  concurring. 

Rule  accordingly. 

£  £   £  ^ 
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Milne  and  Others  v,  Marwood  and  Another. 

Jan.  31. 

Upon  a  nego-      1  HIS  was  an  action  for  an  alleged  false  representation 

2f  rffidi^    ^7  *te  defendants  npon  the  sale  of  a  ship. 

B.,  the  seller,         rj\j^Q  declaration  stated,  in  substance^  that  the  defend- 

represented  to 

A,,  the  buyer,  ants  were  the  owners  of  a  ship  called  the  Dowthorpe, 
^for' M  hT'  which  they  had  contracted  to  sell  to  the  plaintife ;  that, 
knew,  as  sonnd  ^^  ^y^g,.  ^^ j  ^j^-jj  intent  to  induce  the  plaintiffs  to  ex- 

as  a  ship  of  her  .... 

affe  usually  was.  pend  moncys  in  and  about  repairing  the  said  ship,  the 
oft^U  repre-  defendants  falsely  and  fraudulently  represented  to  the 
I!S^to  ^.  plaintiffs  that  she  was  sound,  for  anything  they  the  de- 
^ase  the  ship,    fendauts  knew  to  the  contrary ;  and  that  the  plaintifib 

and  DTOoeeded 

to  make  altera-  were,  as  the  defendants  intended  that  they  should  be, 
fit"  W°f^  ^  induced  by  the  said  false  and  fraudulent  representation  to 
voyage  to  Aus-   expend  moneys  about  repairing  the  ship,  which  but  for 

tralia,  for 

which  A.  at  the  the  said  false  and  fraudulent  misrepresentation  they 
contact*  knew  ^0*^1^  not  have  douc;  whereas,  in  truth,  the  said  ship, 
she  was  in-         ^t  the  time  of  the  said  representation  of  the  defendants, 

tended.    The  ^  ^ 

register  proving  was  unsound  and  rotten,  to  their  knowledge,  and  not 
afterww^  re-  worth  the  said  expenditure ;  and,  by  reason  of  the  pre- 
pudiated  the       mises,  the  plaintiffs  lost  the  said  moneys,  &c.  &c. 

bargain,  and,  ^  r  j   j^ 

upon  a  sugges-  Pleas  (amongst  others), —  first,  not  guilty, — secondly, 

representation  ^^at  the  plaintiffs  were  not,  nor  did  the  defendants  or 

shi^s  soimd*^^  either  of  them  intend  that  they  should  be,  induced  by 

ness  was  false,  the  false  or  fraudulent  representations  of  the  defendants, 

brought  an  ac- 
tion against 

him,  charging  him  with  a  false  and  fraudulent  representation  with  a  view  to  induce  A., 
and  whereby  A.  was  induced,  to  expend  moneys  on  the  ship,  which  but  for  such  fiilse 
and  fraudulent  representation  he  would  not  have  done. 

At  the  trial,  the  judge  told  the  jury,  that,  to  sustain  the  action,  the  plaintiff  must  prove, 
—  that  the  defendant  made  the  representation  alleged, — that  it  was  false, — that  the 
defendant  knew  it  to  be  false, — and  that  damage  had  resulted  to  the  plaintiff.  The  jury 
returned  the  following  verdict,—"  We  find  for  the  plaintiff,  but  acquit  the  defendant  of 
any  fraudulent  intention:" — Held,  that,  upon  this  finding,  the  verdict  was  properly 
entered  for  the  plaintiff. 

QtMSTtf,  whether  the  plaintiff  could  recover  as  damages  the  amount  expended  by  him  in 
repairing  the  ship  ? 
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to  expend  the  said  money,  or  any  part  thereof^  as  in  the        1855. 

declaration  alleged.     Issue  thereon.  mm 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sit-  »• 

Haswoodi. 
tings  in  London  after  last  Trinity  Term.     The  facts 

which  appeared  in  evidence  were  in  substance  as  fol- 
lows : — ^The  Dowthorpe  was  built  in  1836,  and  classed 
A.  1.  at  Lloyd's.  In  1849,  being  in  the  dock  of  a  ship- 
builder named  Tumbull,  at  Whitby,  and  the  owners 
being  anxious  to  have  her  continued  in  the  first  class,  it 
became  necessary  to  have  her  surveyed  by  Lloyd's  sur- 
veyor. Accordingly,  she  was  surveyed  by  one  Brunton, 
who  pronounced  her  to  be  rotten.  The  owners,  believ- 
ing Brunton  to  be  influenced  by  improper  motives,  de- 
clined  to  have  the  vessel  classed  at  all,  and  had  her 
repaired  at  Tumbull's  at  an  expense  of  219/., — the  only 
decay  then  found  to  exist  being  removed  by  enlarging 
the  trenail-holes.  The  Dowthorpe  was  afterwards  em- 
ployed in  the  timber  trade,  and  between  the  years  1849 
and  1853  went  several  voyages  to  Quebec  and  other 
ports  in  the  St.  Lawrence,  and  also  to  Gottenburgh.  In 
January,  1853,  the  defendants  agreed  to  sell  the  ship  to 
the  plaintifi^s ;  upon  which  occasion  one  of  the  defend- 
ants said  that  the  ship  was  as  sound  as  a  vessel  of  her 
age  usually  is,  and  that,  ^'  as  far  as  he  knew,  her  timbers 
were  sound."  The  ship  was  at  this  time  in  dock,  and 
the  plaintifis,  who  had  (as  the  defendants  knew)  pur- 
chased her  for  the  Australian  trade,  proceeded  to  repair 
her;  but  shortly  afterwards  declined  to  complete  the 
purchase,  on  the  ground  of  some  defect  in  the  register. 
The  vessel  was  then  surveyed  again,  with  a  view  to  her 
being  re-classed,  and  accordingly  she  was  classed  a  black 
dipthong;  but  ultimately,  in  July,  1853,  seven  decayed 
timbers  having  been  renewed,  at  a  cost  of  38/.,  she  was  * 
restored  to  class  A.  1.  There  was  conflicting  testimony 
as  to  the  condition  of  the  vessel  when  surveyed  by 
Brunton  in  1849. 
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1855.  In  his  summing  up^  the  Lord  Chief  Justice  told  the 

Mii^B        i^^f  ih2kt,  in  order  to  maintain  the  action^  it  was  neoes- 
»•  sary  for  the  plaintifPs  to  prove, — first,  that  the  defend- 

ants represented  the  ship  to  be  sound,— secondly,  that 
that  representation  was  false, — thirdly,  that  the  defend- 
ants, at  the  time  of  making  it,  knew  it  to  be  false :  and 
he  particularly  called  the  attention  of  the  jury  to  the 
intention  imputed  to  the  defendants  by  the  declaration. 
The  jury  returned  the  following  rerdict,  in  writing : — 
"  We  find  a  verdict  for  the  plaintifis  (damages  400/.), 
but  acquit  the  defendants  of  any  firaudulent  intention.'' 

Upon  this  finding,  a  verdict  was  entered  for  the 
plaintiffs. 

Shee,  Serjt.,  in  Michaelmas  Term,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendants  on  the  first, 
second,  and  third  issues,  on  the  ground  that  the  jury 
had  negatived  fraudulent  intention  by  the  defendants; 
and  also  on  the  fourth  and  fifth  issues,  on  the  ground 
that  it  was  so  intended  by  the  counsel  on  .both  sides 
with  the  sanction  and  direction  of  the  Lord  Chief 
Justice;  or  for  a  new  trial  on  the  ground  of  misdirection 
on  the  part  of  the  judge  in  not  directing  the  verdict  to 
be  entered  for  the  defendants  as  aforesaid,  and  also  that 
the  verdict  was  against  evidence. 

Byles,  Serjt.,  and  Willes,  shewed  cause.  There  is  no 
misdirection :  neither  is  there  any  inconsistency  in  the 
finding :  and  the  verdict  was  fully  warranted  by  the 
evidence.  The  finding  establishes  that  the  whole  of  the 
elements  mentioned  in  the  summing  up  as  essential  to 
the  maintenance  of  the  action  concurred.  The  language 
adopted  by  the  jury  was  evidently  used  for  the  purpose 
of  shewing,  that,  thougli  they  thought  the  defendants 
blameable,  they  did  not  wish  to  cast  a  reflection  upon  their 
moral  character.    This  case  somewhat  resembles  PolldU 
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V.  Walter,  3  B.  &  Ad.  114.    There,  a  bill  was  presented        1855. 

for  acceptance  at  the  office  of  the  drawee,  when  he  was        ^^^^^ 

absent:    A.,   who  lived  in  the  same   house  with  the  ^' 

Mabwood. 
drawee,  being  assured  by  one  of  the  payees  that  the  bill 

was  perfectly  regular,  was  induced  to  write  on  it  an  ac- 
ceptance as  by  the  procuration  of  the  drawee,  believing 
that  the  acceptance  would  be  sanctioned,  and  the  bill 
paid  by  the  latter  :  the  bill  was  dishonoured  when  due, 
and  the  indorsee  brought  an  action  against  the  drawee, 
and,  on  proof  of  the  above  facts,  was  nonsuited.     The 
indorsee  then  sued  A.  for  falsely,  fraudulently,  and  de- 
ceitfully representing  that  he  was  authorised  to  accept 
by  procuration;  and,  on  the  trial,  the  jury  negatived  all 
fraud  in  fact :  it  was  held,  notwithstanding,  that  A.  was 
liable,  because  the  making  of  a  representation  which  a 
party  knows  to  be  untrue,  and  which  is  intended,  or  is 
calculated,   from   the   mode  in  which  it  is   made,  to 
induce  another  to  act  on  the  faith  of  it,  so  that  he  may 
incur  damage,  is  a  fraud  in  law,  and  A.  must  be  con- 
sidered as  having  intended  to  make  such  representation 
to  all  who  received  the  bill  in  the  course  of  its  circula- 
tion.    And  Lord  Tenterden  said, — "  If  the  defendant, 
when  he  wrote  the  acceptance,  and  thereby  in  substance 
represented  that  he  had  authority  from  the  drawee  to 
make  it,  knew  that  he  had  no  such  authority  (and,  upon 
the  evidence,  there  can  be  no  doubt  that  he  did),  the 
representation  was  untrue  to   his  knowledge,  and  we 
think  that  an  action  will  lie  against  him  by  the  plaintiff 
for  the  damage  sustained  in  consequence.''     [Maule,  J. 
If  the  defendants,  having  no  knowledge  at  all  upon  the 
subject,  represented  the  ship  to  be  sound,  when  in  fact 
she  was  rotten,  and  damage  resulted  to  the  plaintiffs,  an 
action  would  lie.    But  it  was  perfectly  immaterial  to  the 
defendants  whether  the  plaintiffs  laid  out  money  upon 
the  ship  or  not.     Having  elected  to  treat  the  sale  as  a 
void  sale,  can  they  charge  the  defendants  with  the  out- 


Mabwoob. 


782  IN   THB  COMMON    PLEAS^ 

1855.  1&7^]  ^b^  defendants  knew  at  the  time  of  the  sale 
^ijjf^  that  the  plaintififo  wanted  the  ship  for  the  Anstralian 
9^  _  trade^  and  that  she  would  necessarily  require  repairs  to 
an  extent  and  of  a  nature  which  would  not  be  useful  for 
any  other  voyage.  The  natural  consequence^  therefore, 
of  the  defendants'  misrepresentation,  was,  that  the  plain- 
tiffs unnecessarily  expended  a  large  sum.  Surely  that  can- 
not be  said  to  be  too  remote  a  consequence.  [  WUUams, 
J.  It  is  laid  here  with  intention,  for  the  express  purpose 
of  shutting  out  the  objection  of  remoteness.  Maule,  J. 
What  evidence  was  there  of  intention  on  the  part  of  the 
defendants  to  induce  the  plaintiffs  to  lay  out  money  ?] 
The  money  was  expended  upon  the  vessel  whilst  she  was 
the  property  of  the  defendants ;  and  the  defendants,  at 
the  time  they  made  the  representation  which  the  jury 
have  found  to  have  been  false,  and  false  to  their  know- 
ledge, knew  that  the  plaintiffs  upon  the  faith  of  that 
representation  were  going  to  expend  money  in  the  re- 
pairs. J£  a  man  take  upon  himself  to  give  another  a 
piece  of  information  which  he  was  not  bound  to  give,  he 
is  not  responsible  merely  because  it  turns  out  to  be  un- 
true :  but,  if  he  knows  it  to  be  false,  and  knows  that  the 
other  is  about  to  act  upon  the  faith  of  its  being  true, 
and  damage  results,  he  clearly  is  liable  for  the  direct 
consequences  of  his  wrong.  The  question  is,  whether 
the  jury  have  by  their  finding  negatived  any  of  the  fects 
necessary  to  constitute  what  in  law  is  an  actionable 
fraud.  The  representation  was,  that  the  ship  was  sound, 
for  anything  the  defendants  knew  to  the  contrary.  The 
jury  find  that  the  defendants  made  that  representation, 
knowing  it  to  be  untrue.  The  other  elements  of  fraud 
are  not  negatived  by  that  finding.  The  superimposition 
of  the  term  "  fraudulent''  shews  that  the  jury  intended 
something  more  than  the  summing  up  had  suggested. 
It  is  enough,  however,  to  say  that  all  the  elements 
stated  in  the  direction  of  the  Lord  Chief  Justice  to  the 


HILARY   TERM,    18  VICTORIA.  783 

jury  as  essential  to  constitute  ft'aud^  have  been  found  1855. 
by  the  jury  to  exist,  notwithstanding  what  they  have  uiusra 
thought  fit  to  tack  on  to  the  end  of  it.  «• 

liABWOOB. 

Shee,  Serjt.,  and  Hugh  Hill,  in  support  of  the  rule. 
The  finding  is  ambiguous :  but,  looking  at  it  with  re- 
ference to  the  facts  proved  at  the  trial,  and  relied  on 
for  the  plaintiffs,  it  entirely  removes  them  firom  their 
ground  of  action.  Either  the  finding  amounts  to  a 
verdict  for  the  defendants,  or  it  is  a  verdict  against 
evidence. 

Maule,  J.  I  think  it  is  quite  clear  that  the  jury 
meant  to  find  a  verdict  for  the  plaintiffs;  but  they 
thought  fit  to  add  something  to  make  it  go  down  easily 
with  the  defendants.  Being  persons  moving  in  a  re- 
spectable position,  the  jury  probably  felt  that  a  verdict 
against  them  without  more,  would  cast  upon  them  an 
unmerited  reproach,  and  therefore  they  add  that  they 
acquit  the  defendants  of  any  fraudulent  intention.  I 
think  it  is  impossible  to  make  anything  of  that  part  of 
the  rule.  As  to  the  rest,  it  would  be  more  satisfactory 
that  the  matter  should  be  submitted  to  another  jury, 
the  costs  to  abide  the  event. 

The  rest  of  the  court  concurring, 

Rule  absolute  accordingly. 
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/on.  31. 


Benoe   V.  Mart   Swaine^  Administratrix  of  Thomas 

m 

Page,  Deceased. 


Where  an  A.N  actioQ  had  been  brought  by  Benge  against  Page, 

bns  been  made  ^^^  declaration  in  which  stated  that  the  plaintiff  was 
defendant  m      ^jj^  g^  jg  poggesscd  of  two  cottages  OT  messoages,  wiA 

an  action  com-  *  ^  ^  -o     ^ 

menoed  against  the  appurtenances,  situate  in  the  county  of  Sussex,  and 

4'|%A     I  T\  f'ffflltfttitf^ 

by  a  soggestion  by  reason  thereof  was  and  still  is  entitled  to  have  a  cer> 

138^  Mction  *^  ^*y  ^°^  *^®  ^^  cottages  unto  and  into  a  certain 
of  tbe  Common  street  Called  Winding  Street,  there,  and  so  thence  back 
Act,  1852,  and  again  from  the  said  street  unto  and  into  the  said  cot- 
tb^  s^^iX  ^^^'  ^^^  himself  and  his  servants  on  foot  to  go,  return, 
--The  court  pass,  and  re-pass  at  all  times  at  his  and  their  own  free 
the  plaintiff  to    will  and  pleasure,  for  the  convenient  and  proper  occu- 

^o°n1"^y-  P**=^^^  of  ^^^  »^^  cottages:  that  the  defendant,  by 
ment  of  all  the  building  and  erectinff  in  and  upon  the  said  way  a  wall 

costs  of  the  ^  ^      .        ,       „.        ,  ,  ,         ^ 

cause.  of  a  ccrtam  dwelling-house  there,  greatly  obstructed, 

ba\'int^btain.  Straitened,  and  narrowed  the  said  way,  and  the  access 

ed  a  judge's  and  approach  to  the  said  cottages  were  thereby  greatly 

continue  "  on  interfered  with  and  disturbed :  that  the  defendant  also 

^!^""and  '^y  building  and  erecting  a  certain  water-doset  over  and 

having  acted  across  the  said  way,  ffreatly  obstructed,  narrowed,  and 

upou  the  order,  •^'   °  ^         ^  '  ,  ' 

by  attending      darkened  the  same,  and,  by  making  and  opening  a  door- 
under  it,— The  ^^7  ^  ^^^  from  the  said  housc  upon  and  over  tbe  said 
to^iUiow^^t    ^^y^  ^^^  greatly  obstructed,  narrowed,  and  darkened 
abandon  it.        the  said  Way :  that  the  defendant,  by  making  and  open- 
ing a  certain  window  in  the  said  wall  of  the  said  last- 
mentioned  dwelling-house,  greatly  interfered  with  the 
plaintiff's  privacy  and  peaceable  use  and  occupation  of 
the  said  cottages :  that  the  defendant  ako,  by  building 
and  constructing  a  certain  coal-cellar  for  the  use  of  the 
said  last -mentioned  dwelling-house,  in  and  under  the 
ground  of  the  said  way,  stopped  and  choked  up  the 
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sewers  or  drains  of  and  belonging  to  the  said  cottages,  1855. 
and  which  the  plaintiff  was  and  is  entitled  to  have  there,  bbnIm 
and  which  were  and  are  necessary  for  the  use  and  occu-  «?• 

pation  of  the  same,  and  thereby  prevented  the  same 
being  drained :  and  that  the  defendant,  by  building  and 
constructing  the  said  last-mentioned  coal-celler,  thereby 
also  prevented  the  plaintiff  from  making  the  last-men- 
tioned drains  or  sewers  to  communicate  with  and  run 
into  the  main  sewer  in  the  said  street,  for  the  purpose 
of  draining  the  said  cottages. 

To  that  declaration,  the  defendant  pleaded  several 
pleas,  upon  which  issue  was  joined  on  the  3rd  of  March, 
1853. 

Notice  of  trial  was  given  for  the  Sussex  Spring  As-  Death  of  Page. 
sizes  in  that  year.     On  the  13th  of  March,  which  was 
the  day  before  the  commission  day,  the  defendant  Page 
died.     On  the  30th  of  September,  Mary  Swaine  took 
out  administration,  and,  on  the  10th  of  February,  1854, 
the  plaintiff  made  a  suggestion  in  the  copy  of  the  issue, 
in  the  following  terms: — ^'And  hereupon,  that  is  to  Suggestion. 
say,  on  the  10th  day  of  February,  1854,  the  plaintiff 
suggests  and  gives  the  court  here  to  understand  and  be 
informed  that  the  said  Thomas  Page  departed  this  life 
on  the  30th  day  of  March,  1853,  and  that  Mary  Swaine 
is  administratrix  of  all  and  singular  the  goods  and  chat- 
tels which  were  of  the  said  Thomas  Page  at  the  time  of 
his  death,  who  died  intestate.^' 

Copies  of  the  above  suggestion,  and  of  the  writ  in  this 
action  were  served  upon  Mary  Swaine  by  the  plaintiff 
on  the  15th  of  April,  1854,  together  with  a  notice 
signed  by  the  plaintiff's  attorney  in  the  cause,  requiring 
her  to  appear  within  eight  days  after  service  thereof, 
inclusive  of  the  day  of  such  service.  On  the  21st  of 
April,  1854,  Mary  Swaine,  as  such  administratrix,  in 
pursuance  of  such  notice,  duly  entered  an  appearance, 
and  on  the  27th  obtained  an  order  to  plead  several 
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1855.        matters  to  the  suggestion,  and  on  the  same  day  deli- 
gjjj^j        vered  the  following  pleas : — 
^   ^'  "1.  And  the  said  defendant  Mary  Swaine,  by  S.  P. 

SWAIKB.  . 

L.,  her  attorney,  saith  that  the  supposed  wrongs  in  the 
sDggestion.        said  declaration  mentioned  were  not,  nor  were  any,  nor 

was  either  of  them,  or  any  part  thereof,  committed  by 
the  said  Thomas  Page  at  any  time  within  six  calendar 
months  next  before  the  death  of  the  said  Thomas  Page : 
''  2.  And  for  a  second  plea,  the  said  Mary  Swaine 
sfdth  that  she  was  not  at  any  time  within  six  cdendar 
months  next  after  she  took  upon  herself  the  adminis- 
tration of  the  estate  and  effects  of  the  said  Thomas  Page, 
deceased,  served  with  a  copy  of  the  said  writ  or  sug- 
gestion, or  with  a  notice  signed  by  the  plaintiff  or  his 
attorney  requiring  her  the  said  Mary  Swaine  to  appear 
within  eight  days  after  service  of  the  said  notice,  inclu- 
sive of  the  day  of  such  service/' 

On  the  8th  of  May,  1854,  a  summons  was  taken  out, 
calling  upon  Mary  Swaine,  as  such  administratrix,  to 
shew  cause  why  the  plaintiff  should  not  be  at  liberty  to 
discontinue  on  payment  of  the  costs  of  the  pleas  to  the 
suggestion ;  and  thereupon  Maule,  J.,  before  whom  the 
matter  was  heard,  on  the  9th  made  an  order  that  the 
plaintiff  ''be  at  liberty  to  discontinue  on  payment 
of  costs,  the  plaintiff  hereby  undertaking  to  pay  such 
costs  when  taxed,  and  consenting,  that,  in  default  of 
payment  of  such  costs  within  ten  days  from  the  31st 
instant,  the  defendant  be  at  liberty  to  sign  judgment 
of  non  pros. 

Upon  the  taxation,  the  plaintiff's  attorney  protested 
against  the  master's  taxing  or  allowing  to  the  defendant 
any  of  the  items  in  the  defendant's  bill  of  costs  incurred 
previously  to  the  service  of  the  issue  and  su^estion  and 
notice  to  plead  upon  the  present  defendant:  but  the 
master  gave  his  allocatur  for  the  whole  costs  of  the 
action,  amounting  to  57/.  Is, 
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Norman  obtained  a  rule  calling  upon  the  defendant  to 
shew  cause  why  the  master  should  not  be  at  liberty  to 
review  his  taxation ;  or  why,  on  payment  by  the  plaintiff 
to  the  defendant,  or  her  attorney,  of  the  costs  occasioned 
by  the  order  of  Maule,  J.,  the  plaintiff  should  not  be  at 
liberty  to  abandon  the  said  order.  He  referred  to  the 
statutes  3  &  4  W.  4,  c.  42,  s.  2  (a),  and  15  &  16  Vict, 
c.  7Q,  s.  138  (i),  and  to  the  case  of  Wollen  v.  Smith,  9 
Ad.  &  E.  505,  1  P.  &  D.  375. 


1855. 


Bengb 

V. 
SWAIITK. 


(a)  Which,  reciting  that 
**  there  is  no  remedy  provided 
by  law  for  injuries  to  the  real 
estate  of  any  person  deceased, 
committed  in  his  Ufe-time,  nor 
for  certain  wrongs  done  by  a 
person  deceased  in  his  life-time 
to  another  in  respect  of  his 
property,  real  or  personal,'*  for 
remedy  thereof  enacts  "  that 
an  action  of  trespass,  or  tres- 
pass on  the  case,  as  the  case 
may  be,  may  be  maintained  by 
the  executors  or  administrators 
of  any  person  deceased,  for  any 
injury  to  the  real  estate  of  such 
person,  committed  in  his  life- 
time, for  which  an  action 
might  have  been  maintained  by 
such  person,  so  as  such  injury 
shall  have  been  committed 
within  six  calendar  months 
hrfore  the  death  of  such  de- 
ceased  person,  and  provided 
such  action  shall  he  brought 
within  one  year  after  the 
death  of  such  person  ;  and  the 
damages,  when  recovered, 
shall  be  part  of  the  personal 
estate  of  such  person ;  and, 
further,  that  an  action  of  tres- 
pass, or  trespass  on  the  case,  as 
the    case    may    be,    may    be 


maintained  against  the  execu- 
tors or  administrators  of  any 
person  deceased,  for  any  wrong 
committed  by  him  in  his  life- 
time to  another  in  respect  of 
his  property,  real  or  personal. 
so  as  such  injury  shall  have 
been  committed  within  six 
calendar  months  before  such 
persons  death,  and  so  as  such 
action  shall  be  brought  within 
six  calendar  months  cfter  such 
executors  or  administrators 
shall  have  taken  upon  them- 
selves  the  administration  of  the 
estate  and  effects  of  such  per- 
son ;  and  the  damages  to  be 
recovered  in  such  action  shall 
be  payable  in  like  order  of  ad- 
ministration as  the  simple  con- 
tract debts  of  such  person." 

(b)  Which  enacts,  that,  "  in 
case  of  the  death  of  a  sole  de- 
fendant, or  sole  surviving  de- 
fendant, where  the  action  sur- 
vives, the  plaintiff  may  make 
a  suggestion,  either  in  any  of 
the  pleadings,  if  the  cause  has 
not  arrived  at  issue,  or  in  a 
copy  of  the  issue,  if  it  has  so 
arrived,  of  the  death,  and  that 
a  person  named  therein  is  the 
executor  or   administrator  of 
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1855. 


Bksq3 

V. 

SWAINB. 


Howe  shewed  cause.  Prior  to  the  Common  Law 
Procedure  Act,  1852,  15  &  16  Vict  c.  76,  the  action 
would  have  abated  by  the  death  of  Page ;  but  a  fresh 
action  might  have  been  commenced  within  six  months 
against  the  administratrix.  The  138th  section  of  that 
act,  however,  allows  a  suggestion  of  the  death  to  be 


the  deceased ;  and  may  there- 
upon serve  snch  executor  or 
administrator  with  a  copy  of 
the  writ  and  suggestion,  and 
with  a  notice,  signed  by  the 
plaintiff  or  his  attorney,  re- 
quiring such  executor  or  ad- 
ministrator to  appear  within 
eight  days  after  service  of  the 
notice,  inclusive  of  the  day  of 
such  service,  and  that  in  de- 
fault of  his  so  doing  the 
plaintiff  may  sign  judgment 
against  him  as  such  executor  or 
administrator;  and  the  same 
proceedings  may  be  had  and 
taken  in  case  of  non-appearance 
after  such  notice,  as  upon  a 
writ  against  such  executor  or 
administrator  in  respect  of  the 
cause  for  which  the  action  was 
brought ;  and,  in  case  no 
pleadings  have  taken  place 
before  the  death,  the  suggestion 
shall  form  part  of  the  declara- 
tion, and  the  declaration  and 
suggestion  may  be  served 
together,  and  the  new  defend- 
ant shall  plead  thereto  at  the 
same  time ;  and,  in  case  the 
plaintiff  shall  have  declared, 
but  the  defendant  shall  not 
have  pleaded  before  the  death, 
the  new  defendant  shall  plead 
at  the  same  time  to  the  decla- 
ration and  suggestion ;  and,  in 
case  the  defendant  shall  have 


pleaded  before  the  death,  the 
new  defendant  shall  be  at 
liberty  to  plead  to  the  sugges- 
tion, only  by  way  of  denial,  or 
such  plea  as  may  be  appro- 
priate to  and  rendered  neces- 
sary by  his  character  of  exe- 
cutor or  administrator,  unless, 
by  leave  of  the  court  or  a  judge, 
he  should  be  permitted  to  plead 
fresh  matter  in  answer  to  the 
declaration;  and,  in  case  the 
defendant  shall  have  pleaded 
before  the  death,  but  the 
pleadings  shall  not  have  arrived 
at  issue,  the  new  defendant, 
besides  pleading  to  the  sugges- 
tion, shall  continue  the  plead- 
ings to  issue  in  the  same 
manner  as  the  deceased  might 
have  done,  and  the  pleadings 
upon  the  declaration  and  the 
pleadings  upon  the  suggestion 
shall  be  tried  together ;  and,  in 
case  the  plaintiff' shaXL  recover, 
he  shall  be  entitled  to  the  like 
judgment  in  respect  of  the 
debt  or  sum  sought  to  be  reco- 
vered and  in  respect  of  the 
costs  prior  to  the  suggestion, 
and  in  respect  of  the  costs  of 
the  suggestion  and  subsequent 
thereto,  he  shall  be  entitled  to 
the  like  judgment  as  in  an 
action  originally  commenced 
against  the  executor  or  admi- 
nistrator." 
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entered^  the  effect  of  which  is  to  continue  the  action.  1855. 
That  coarse  has  been  adopted  here,  and  the  admi-  bengii 
nistratrix  has    pleaded   to  the    suggestion, — ^that    the  »• 

.  ,    ,  t.  .   ,  .  SWAINE. 

supposed  wrongs  were  not  committed  by  Page  within 
six  calendar  months  next  before  his  death, — and  that  she 
was  not  served  with  a  copy  of  the  writ  or  suggestion, 
or  with  notice,  as  required  by  the  15  &  16  Vict.  c.  76,  s. 
138,  within  six  months  next  after  she  took  upon  herself 
the  administration  of  Page's  estate.  The  plaintiff  there- 
upon finding  that  he  could  not  effectually  proceed  with 
the  action,  took  out  a  summons  for  leave  to  discontinue 
on  payment  of  the  costs  of  the  pleas  to  the  suggestion. 
The  learned  judge  before  whom  that  summons  came  on 
to  be  heard  made  an  order  giving  the  plaintiff  leave  to 
discontinue  on  payment  of  costs  generally.  And  the 
master  has  siccordingly  taxed  the  defendant  the  whole 
costs  of  the  cause.  There  is  no  ground  to  find  fault 
either  with  the  order  or  the  taxation.  The  administra- 
trix is  clearly  entitled  to  the  whole  costs  of  the  cause : 
the  estate  of  the  intestate  is  damnified  to  the  extent  of 
the  whole  costs.  [Jervis,  C.  J.  The  estate  would  have 
lost  the  costs  on  the  death  of  the  defendant,  if  the 
action  had  not  been  continued  under  the  3  &  4  W.  4,  c. 
42,  s.  2.  Maule,  J.  The  defence  is,  that  the  action 
does  not  survive.]  The  issues  originally  joined  on 
Page's  pleas  are  still  to  be  tried,  as  well  as  the  issues  to 
be  joined  on  the  pleas  to  the  suggestion.  It  is  like  the 
case  of  a  plea  of  the  statute  of  limitations ;  in  which 
case  the  plaintiff  is  liable  to  costs  if  the  plea  is  proved. 
[Jervis,  C.  J.  Would  the  administratrix  have  been 
liable  for  the  costs  of  the  issues  on  the  original  pleas,  if 
she  had  failed  upon  them,  and  succeeded  upon  the  other 
issues?]  Yes,  the  estate  would  be  liable.  The  con- 
cluding words  of  the  138th  section  draw  a  distinction 
between  the  two  sets  of  costs.  The  administratrix 
shoidd  have  all  the  costs,  just  as  the  plaintiff  would  if  he 
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1855.  bad  succeeded.  [Jervis,  C.  J.  The  statute  does  not  say 
B^^^^  what  shall  happen  with  respect  to  costs,  if  the  defend- 
«•  ant    succeeds.     Maule,    J.     If   a    new    action    were 

brought,  the  pleadings  would  be  the  same.] 

Then^  as  to  the  other  branch  of  the  rule^ — Having 
acted  upon  the  order,  and  taken  his  chance  on  it,  the 
court  will  not  allow  the  plaintiff  now  to  abandon  it. 

Norman,  in  support  of  his  rule.  The  continuance  of 
the  suit  against  the  personal  representative  within  six 
calendar  months  after  she  had  taken  upon  herself  the 
administration  of  the  estate  and  effects  of  the  deceased, 
was  a  condition  precedent.  But  for  the  special  remedy 
given  by  the  3  &  4  W.  4,  c.  42,  s.  2,  the  action  would 
have  abated :  the  judge  would  have  had  no  jurisdiction 
to  try  the  matter  at  all.  [Crawder,  J.  The  plaintiff's 
remedy  as  against  the  administratrix  is  revived  by  the 
suggestion.]  Yes.  And,  if  the  plaintiff  pays  her  all  the 
costs  which  she  has  incurred  in  consequence  of  his 
abortive  attempt  to  make  her  a  party,  he  pays  her  aU 
she  can  in  justice  be  entitled  to.  In  Rex  v.  Cohen,  1 
Stark.  N.  P.  C.  51 1,  one  of  two  plaintiffs  having  died  after 
issue  joined,  and  the  record  having  gone  down  to  trial 
without  a  suggestion  of  that  fact,  according  to  the  sta- 
tute 8  &  9  W.  3,  c.  11,  s.  6,  it  was  held  that  the  trial 
was  extra-judicial,  and  that  consequently  perjury  could 
not  be  assigned  upon  any  false  evidence  given  thereon. 
If  the  plaintiff  here  were  to  carry  the  cause  down  for 
trial,  the  issues  to  be  first  tried  would  be  those  joined 
upon  the  pleas  to  the  suggestion.  If  those  issues  were 
found  for  the  defendant,  there  would  be  an  end  of  the 
matter.  In  Garland  v.  Extend,  1  Salk.  194^,  2  Ld. 
Raym.  992,  the  defendant  having  pleaded  in  abatement, 
the  plaintiff  demurred,  and  judgment  was  given  for  the 
defendant ;  and  it  was  held  that  he  was  not  entitled  to 
costs  upon  the  statute  8  &  9  W.  3, — "  for,  the  judgment 
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in  tliis  case  is  not  given  upon  the  merits,  but  quod  billa        1855. 
cassetur;   and  the  statute  meant  only  to  give  costs        bbnge 

where  the  merits  of  the  cause  were  determined  upon  the       ^   «'• 

^  Swains. 

demurrer.  If  judgment  had  been  for  the  plaintiff  upon 
this  demurrer,  it  had  not  been  final,  but  only  a  re- 
spondeas  ouster,  and  the  plaintiff  could  have  had  no 
costs  by  the  statute,  which,  therefore,  ought  to  have  the 
same  exposition  as  to  the  defendant,"  In  Pocklington 
V.  Peck,  1  Stra.  638,  costs  were  not  allowed  where  a 
scire  facias  was  abated  by  a  plea.  Price  v.  Morgan,  1 
P.  &  D.  376,  9  Ad.  &  E.  505,  very  closely  approaches 
the  present  case.  A  fiat  in  bankruptcy  issued  against 
the  defendant  on  the  21st  of  April,  1837.  A  declaration 
in  the  cause  was  delivered  on  the  26th  of  October  fol- 
lowing, and  on  the  1st  of  November  the  defendant 
obtained  his  certificate,  which  he  pleaded  on  the  25th  of 
November  puis  darrein  continuance,  and  there  was  no 
other  plea.  On  the  10th  of  April,  1838,  the  plaintiff 
was  ruled  to  reply,  and  on  the  23rd  gave  notice  that  he 
abandoned  the  action,  and  intended  to  prove  under  the 
defendant's  commission.  H^  then  obtained  an  order  to 
stay  the  proceedings,  which  was  ultimately  rescinded  on 
the  authority  oi  Augarde  v.  Thompson,  2  M.  &  W.  617. 
On  the  30th  of  June,  the  plaintiff  entered  a  nolle 
prosequi,  on  which  the  master  taxed  the  defendant  his 
fuU  costs.  On  the  25th  of  October,  the  plaintiff  was 
served  with  notice,  that,  unless  costs  were  paid  within 
four  days,  judgment  of  non  pros,  would  be  signed.  The 
court  allowed  the  plaintiff  to  stay  proceedings  without 
costs.  The  principle  of  all  these  cases  seems  to  be, 
that,  where  the  action  was  originally  brought  properly, 
but,  in  consequence  of  something  occurring  subse- 
quently, it  becomes  inexpedient  to  proceed  with  it,  the 
plaintiff  is  not  to  be  visited  with  costs.  In  the  present 
case,  the  administratrix  could  not  have  compelled  the 
plaintiff  to  go  on.     [Maule,  J.     You  have  elected  to  go 
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1855.        on :  you  have  walked  deliberately  into  a  scrape.]     And 
gg^^j        we  are  willing  to  pay  the  administratrix  all  the  costs  to 
^'  which  she  has  been  put  by  our  election,  yiz.  the  costs  of 

pleading  to  the  suggestion. .  [Jervis,  C.  J.  You  can 
only  discontinue  on  payment  of  all  the  costs  which  your 
opponent  would  have  got  if  you  had  gone  on  and  had 
failed.  Mauley  J.  If  the  issues  on  the  suggestion  had 
been  found  for  the  defendant^  it  would  have  entitled  her 
to  all  the  costs  of  the  cause.]  It  is  submitted  that 
neither  of  the  statutes  entitles  the  defi^idant  to  those 
costs :  the  3  &  4  W.  4,  c.  42,  s.  2,  does  not  touch  the 
case  at  all ;  and  the  15  &  16  Vict.  c.  76,  s.  188,  only 
extends  to  cases  where  the  action  survives. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  must  be 
dischai^ed.  There  is  no  doubt  as  to  the  practice  in  the 
cases  put,  of  pleas  in  abatement  and  pleas  puis  darrein 
continuance ;  but  it  has  no  application  to  a  case  of  this 
sort,  where  the  plaintiff,  for  reasons  best  known  to  him- 
self, wishes  to  discontinue  the  action.  I  see  nothing  to 
take  the  case  out  of  the  ordinary  rule.  The -3  &  4  W. 
4,  c.  42,  s.  2,  for  .the  first  time  enabled  actions  to  be 
brought  against  executors  or  administrators  in  respect 
of  wrongs  committed  by  the  testator  or  intestate  within 
six  months  before  his  decease,  so  as  such  actions  be 
brought  within  six  calendar  months  after  such  executors 
or  administrators  shall  have  taken  upon  themselves  the 
administration  of  the  estate  of  the  party.  Then  conies 
the  Common  Law  Procedure  Act,  which  provides,  that^ 
in  case  of  the  death  of  a  sole  defendant,  where  the 
action  survives,  the  plaintiff  may,  on  suggesting  the 
death,  and  giving  a  certain  notice,  proceed  against  the 
personal  representative.  The  object  of  the  act  was,  to 
place  the  personal  representative  in  the  cases  provided 
for,  in  the  same  position  as  if  he  had  been  the  original 
defendant  upon  the  record, — to  substitute  the  one  fofr  the 
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other,  and  so  avoid  the  necessity  of  commencing  a  fresh  1855. 
action  :  and  the  act  (s.  188)  provides,  that,  ^^  in  case  the  bk^ob 
plaintiff  ^dil  recover,  he  shall  be  entitled  to  the  like       „   ^* 

SWAIlfX. 

judgment  in  respect  of  the  debt  or  sum  sought  to  be  re- 
covered and  in  respect  of  the  costs  prior  to  the  suggestion, 
and  in  respect  of  the  costs  of  the  suggestion  and  subse- 
quent thereto,  he  shall  be  entitled  to  the  like  judgment 
as  in  an  action  originally  commenced  against  the  execu- 
tor or  administrator/'  The  only  difficulty  arises  from 
the  absence  of  all  mention  in  the  act  about  costs  in  the 
event  of  the  gubstitutid  defendant  succeeding  on  the 
trial.  But  common  justice  requires  that  the  like  result 
should  follow,  and  that  the  defendant  should  have  all 
the  costs  to  which  the  estate  of  the  testator  or  intestate 
has  been  put  by  reason  of  his  having  had  an  action 
wrongfully  brought  against  him.  That  being  so,  there 
is  nothing  to  take  this  case  out  of  the  ordinary  rule, 
which  requires  a  plaintifif  to  pay  costs  where  he  elecfcs  to 
discontinue  his  proceedings.  I  also  think  there  is  no 
pretence  for  that  part  of  the  rule  which  seeks  to  rescind 
the  order  of  my  Brother  Maule.  That  order  was  pro- 
perly made.  The  plaintiff  has  deliberately  acted  upon 
it,  taking  the  chance  of  the  master's  deciding  as  he 
wished.  He  cannot  now  be  permitted  to  retrace  his 
steps.     The  rule  must  be  discharged  with  costs. 

Maule,  J.  I  also  think  the  rule  shoidd  be  discharged 
with  costs.  I  thought  it  was  the  ordinary  case  of  an 
application  by  a  plaintiff  for  leave  to  discontinue.  That 
is  a  sort  of  rule  that  a  plaintiff  usually  obtains  when  he 
does  not  choose  to  go  on  with  the  action,  and  is  only  to 
be  obtained  upon  the  terms  of  payment  of  costs.  I 
think  the  defendant  in  this  case  is  entitled  to  have  all 
the  costs  which  she  would  have  been  entitled  to  if  the 
suit  had  gone  on  to  its  natural  termination.  Upon  such 
an  application,  the  court  does  not  consider  whether  or  not 
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1855.  the  action  was  well  brought  in  the  first  instance.  Having 
g^j^^jj  put  the  administratrix  by  means  of  the  suggestion  in  the 
«• situation  of  a  defendant,  there  is  no  reason  why  the  plain- 
tiff should  be  permitted  to  retire  from  the  contest  upon 
terms  different  from  those  which  the  law  would  have  im- 
posed upon  him  if  the  action  had  been  brought  against 
her  originally.  We  cannot  speculate  as  to  how  the  issues 
would  have  been  disposed  of,  if  the  plaintiff  had  pro- 
ceeded to  try  them.  For  some  reason, — no  doubt,  a  veiy 
good  one, — the  plaintiff  now  wishes  to  discontinue.  He 
must  pay  the  costs.  By  the  188th  section  of  the  Common 
Law  Procedure  Act,  if  the  plaintiff  had  gone  on  to  trial, 
and  had  succeeded,  he  would  have  recovered  all  his 
costs,  just  in  the  same  way  as  he  would  if  the  action 
had  originally  been  commenced  against  the  administra- 
trix. Nothing  that  has  been  urged  by  the  counsel  for 
the  plaintiff  has  induced  me  to  come  to  the  conclusion 
that  the  defendant  would  not  be  entitled  to  her  costs  to 
an  equal  extent,  if  she  were  successful :  and  those  are 
the  costs  which  are  given  by  the  words  of  the  order  in 
question, — "  on  payment  of  costs.*'  In  so  deciding,  we 
are  not  barring  the  plaintiff  from  proceeding,  if  he  has 
any  good  cause  of  action.  Having  obtained  an  order  to 
discontinue  upon  the -usual  terms,  and  having  acted 
upon  it,  the  plaintiff  now  asks  to  be  allowed  to  abandon 
that  order,  that  he  may,  by  demurring  to  the  pleas  to 
the  suggestion,  try  a  speculative  issue  of  law  in  a  pro- 
ceeding in  which  he  admits  that  he  cannot  recover  a 
farthing.  I  think  he  clearly  ought  not  to  be  permitted 
to  do  so. 

C&EsswELL,  J.  I  am  entirely  of  the  same  opinion. 
The  substance  of  the  138th  section  of  the  Common 
Law  Procedure  Act  seems  to  be,  that,  where  the  cause 
of  action  survives,  whether  by  force  of  the  common  law 
or  by  statute,  the  plaintiff  is  to  be  at  liberty,  by  a  sug- 
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gestion  of  the  death  of  the  defendant,  to  incorporate  in  1855. 
the  proceedings  against  the  personal  representative  aU  bengi 
the  previous  steps  in  the  action  as  against  the  testator  9- 

or  intestate.  All  these  become  steps  in  the  action 
against  the  executor  or  administrator;  and  it  is  only  on 
payment  of  all  the  costs  incurred  thereby,  that  the 
plaintiff  ought  to  be  allowed  to  discontinue. 

Crowder,  J.  I  am  of  the  same  opinion.  By  the 
188th  section  of  the  Common  Law  Procedure  Act,  the 
personal  representative  of  the  deceased  defendant  is  put 
in  the  same  position  as  if  the  action  had  been  brought 
against  her  originally.  The  plaintiff  would  have  had  all 
the  costs  of  the  action  if  he  had  gone  to  trial  and  suc- 
ceeded. So,  the  statute  4  Jac.  1,  c.  3,  would  have  given 
the  defendant  all  the  costs  if  she  had  been  successful. 
Under  these  circumstances,  the  plaintiff  applies  for  leave 
to  discontinue.  He  clearly  must  pay  all  the  costs  he 
would  have  had  to  pay  if  he  had  gone  to  trial  and  had 
failed. 

Rule  dischaiged,  with  costs. 
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1855. 


Motion  to  take 
off  the  files  of 
the  court  a 
certificate  of 
acknowledg- 
ment, on  uie 
ground  of  one 
of  the  commis- 
sioners heing 
interested  in 
the  transaction 
giving  occasion 
for  the  acknow- 
ledgment. 


3  &  4  W.  4, 
c.  74,  s.  77. 


Section  79. 


In  re  Ollerton. 

The  77tli  section  of  the  8  &  4  W.  4,  c  74,  enables 
every  married  woman^  in  every  case  except  that  of  being 
tenant-in-taily  for  which  provision  was  ahready  made  by 
the  act  (s.40)9  by  deed  to  dispose  of  lands  of  any  tennrS; 
and  money  subject  to  be  invested  in  the  purchase  of 
lands,  and  also  to  dispose  of,  release,  surrender,  or  ex- 
tinguish any  estate  which  she  alone,  or  she  and  her 
husband  in  her  right,  might  have  in  any  lands  of  any 
tenure,  or  in  any  such  money  as  aforesfddy  and  also  to 
release  or  extinguish  any  power  which  might  be  vested 
in  or  limited  or  reserved  to  her  ip  regard  to  any  lands 
of  any  tenure,  or  any  such  money  as  aforesaid,  or  in 
regard  to  any  estate  in  any  lands  of  any  tenure,  or  in 
any  such  money  as  aforesaid,  as  fully  and  effectually  as 
she  could  do  if  she  were  a  feme  sole ;  save  and  except 
that  no  such  disposition,  release,  surrender,  or  extin- 
guishment shall  be  valid  and  effectual  unless  the  hus- 
band concur  in  the  deed  by  which  the  same  shall  be 
effected,  nor  imless  the  deed  be  acknowledged  by  her  as 
thereinafter  directed. 

The  79th  section  enacts,  '*  that  every  deed  to  be  exe- 
cuted by  a  married  woman  for  any  of  the  purposes  of 
this  act,  except  such  as  may  be  executed  by  her  in  the 
character  of  protector,  for  the  sole  purpose  of  giving  her 
consent  to  the  disposition  of  a  tenant-in-tail,  shall,  upon 
her  executing  the  same,  or  afterwards,  be  produced  and 
acknowledged  by  her  as  her  act  and  deed  before  a  judge 
of  one  of  the  superior  courts  at  Westminster,  or  a  mas- 
ter in  Chancery,  or  before  two  of  the  perpetual  commis- 
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sioners^  or  two  special  commissionersj  to  be  respectively        1855. 
appointed  as  thereinafter  provided."  ^^ 

The  80th  section  enacts,  "  that  such  judge,  master  in  Ollebton. 
Chancery,  or  commissioners  as  aforesaid,  before  he  or  Section  80. 
they  shall  receive  the  acknowledgment  by  any  married 
woman  of  any  deed  by  which  any  disposition,  release, 
surrender,  or  extinguishment  shall  be  made  by  her 
under  this  act,  shall  examine  her,  apart  firom  her  hus- 
band, touching  her  knowledge  of  such  deed,  and  shall 
ascertain  whether  she  freely  and  voluntarily  consents  to 
such  deed,  and,  imless  she  freely  and  voluntarily  consent 
to  such  deed,  shall  not  permit  her  to  acknowledge  the 
same*;  and,  in  such  case,  such  deed  shall,  so  far  as  re- 
lates  to  the  execution  thereof  by  such  married  woman,  be 
void:' 

The  84th  section  enacts,  "that,  when  a  married  Section 8 J. 
woman  shall  acknowledge  any  such  deed  as  aforesaid, 
the  judge,  master  in  Chancery,  or  commissioners  taking 
such  acknowledgment,  shall  sign  a  memorandum,  to  be 
indorsed  on  or  written  at  the  foot  or  in  the  margin  of 
such  deed,  which  memorandum,  subject  to  any  alteration 
which  may  from  time  to  time  be  directed  by  the  court  of 
Common  Pleas,  shall  be  to  the  following  effect;  viz* 
^  This  deed,  marked  &c.,  was  this  day  produced  before  Memorandum. 

me  [or  *us'^,  and  acknowledged  by therein  named 

to  be  her  act  and  deed  ;  previous  to  which  acknowledg- 
ment, the  said was  examined  by  me   [or  ^us'^, 

separately  and  apart  from  her  husband,  touching  her 
knowledge  of  the  contents  of  the  said  deed  and  her  con- 
sent thereto,  and  dedared  the  same  to  be  freely  and 
voluntarily  executed  by  her  ^  And  the  said  judge,  mas- 
ter in  Chancery,  or  commissioners  shall  also  sign  a  cer- 
tificate of  the  taking  of  such  acknowledgment,  to  be 
written  or  ingrossed  on  a  separate  piece  of  parchment ; 
which  certificate,  subject  to  any  alteration  which  may 
from  time  to  time  be  directed  by  the  court  of  Common 
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1865. 


In  re 
Ollbbton. 

Certificate. 


Section  85. 


Section  86. 


Section  89. 


Fleas^  shall  be  to  the  following  effect ;  viz.  '  These  are 
to  certify,  that^  on  &c.,  before  me  the  undersigned 
(judge  or  master  in  Chancery),  [or  *  before  us,  A.  B. 
and  C.  D.,  two  of  the  perpetual  commissioners,  &c.^ 
appeared  personally  ,  the  wife  of ,  and  pro- 
duced a  certain  indenture,  marked  &c.,  bearing  date 
&c.,  and  made  between  &c.,  and  acknowledged  the  same 
to  be  her  act  and  deed ;  And  I  [or  '  we ']  do  hereby 
certify  that  the  said was,  at  the  time  of  her  ac- 
knowledging the  said  deed,  of  full  age  and  competent 
understanding,  and  that  she  was  examined  by  me  [or 
'ttf  ^],  apart  from  her  husband,  touching  her  knowledge 
of  the  contents  of  the  said  deed,  and  that  she  freely  and 
voluntarily  consented  to  the  same/  *' 

The  85th  section  enacts  that  the  certificate,  together 
with  an  affidavit  by  some  person  verifying  the  same  and 
the  signature  thereof  by  the  party  by  whom  the  same 
shall  piuport  to  be  signed,  shall  be  lodged  with  the  pro- 
per officer,  and  filed  of  record  in  the  court  of  Common 
Pleas. 

The  86th  section  enacts,  that,  on  the  filing  of  the 
certificate,  ^^  the  deed  so  acknowledged  shall,  so  far  as 
regards  the  disposition,  release,  surrender,  or  extinguish- 
ment thereby  made  by  any  married  woman  whose  ac- 
knowledgment shall  be  so  certified  concerning  any  lands 
or  money  comprised  in  such  deed,  take  effect  fi^m  the 
time  of  its  being  acknowledged,  and  the  subsequent 
filing  of  such  certificate  as  aforesaid  shall  have  relation 
to  such  acknowledgment/' 

And  the  89th  section  enacts,  that  the  court  of  Com- 
mon Pleas  shall  ^^  fit)m  time  to  time  make  such  orders 
and  regulations  as  the  court  shall  think  fit  touching  the 
mode  of  examination  to  be  pursued  by  the  commis- 
sioners to  be  appointed  under  this  act,  and  touching  the 
particular  matters  to  be  mentioned  in  such  memoran- 
dums and  certificates  as  aforesaid,   and  the  affidavits 
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yerifying  the  certificates,  and  the  time  within  which  any  1855. 

of  the  aforesaid  proceedings  shall  take  place/^  &c.  j^^ 

In  pursuance  of  this  last-mentioned  provision,  the  Ollbbtow. 

court  of  Common  Pleas,  in  Michaelmas  Term,  4  W.  4,  ^^  ^^  ^i- 

chacdxnasy  4 

1833,  made  certain  rules;  by  one  of  which  the  form  of  the  w.  4, 
certificate  given  by  the  84th  section  of  the  statute  was 
slightly  varied,  and  by  another  of  which  it  was  provided, 
that,  **  where  the  acknowledgments  shall  be  made  before 
commissioners  appointed  under  the  said  act,  one  at  least 
of  the  said  commissioners  shall  be  a  person  who  is  not 
concerned  as  the  attorney,  solicitor,  or  agent,  or  clerk  to 
the  attorney,  solicitor,  or  agent,  of  any  of  the  parties  in 
the  transaction  giving  occasion  to  the  taking  of  stxh 
acknowledgment ;  and  that,  in  the  affidavit  verifying  the 
certificate,  it  shall  be  deposed,  in  addition  to  the  verifi- 
cation thereof  (amongst  other  things),  that  one  at  least 
of  the  commissioners  taking  such  acknowledgment  is 
not  the  attorney,  solicitor,  or  agent,  or  clerk  to  the 
attorney,  solicitor,  or  agent,  of  any  of  the  said  parties.^^ 
And  the  form  of  affidavit,  to  be  made  by  one  of  the 
commissioners,  contains  the  following  passage, — ^^  And 
this  deponent  further  saith,  that  he,  this  deponent  [or, 
'  the  said  I.  K.,^  as  the  case  may  be ;  adding,  if  not  the 
commissioner  making  the  affidavit,  '  whose  place  of  resi- 
dence is  at  '],  is  not  concerned  as  the  attorney, 

solicitor,  or  agent,  or  clerk  to  the  attorney,  solicitor,  or 
agent,  of  any  or  either  of  the  parties  to  the  transaction 
giving  occasion  to  the  taking  such  acknowledgment : 
And  this  deponent  further  saith,  that,  in  pursuance  of 
the  order  made  by  the  court  of  Common  Pleas  in  Mi- 
chaelmas Term,  1833,  the  said  commissioners  did  inquire 

of  the  said whether  she  intended  to  give  up  her 

interest  in  the  estates  in  respect  of  which  such  acknow- 
ledgment was  taken,  without  having  any  provision," 
&c.  &c. 
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1855. 


In  re 

OlIiBBTOK. 

Subttituted 
ruleB,  of  Hi- 
lary, 4  W.  4, 
1834. 


Form  of  affida- 
vit. 


The  rules  so  made  in  Michaelmas  Term,  1833,  were 
revoked  in  the  following  term,  and  new  provisions  made 
in  lieu  thereof.  By  one  of  these  substituted  rules  it  is 
provided,  that,  ^^  where  any  acknowledgment  shall  be 
made  by  any  married  woman  of  any  deed  imder  and  by 
Wrtue  of  the  said  act,  before  commissiooers  appoint^ 
under  the  said  act,  one  at  least  of  the  said  commisHonen 
shall  be  a  person  who  is  not  in  any  manner  interested  m 
the  transaction  giving  occasion  for  such  acknowledgment, 
or  concerned  therein  as  attorney,  solicitor,  or  agent,  or 
as  clerk  to  any  attorney,  solicitor,  or  ageait  so  inter- 
ested or  concerned.^' 

And  by  another  of  those  rules  it  is  provided  that  the 
affidavit  verifying  the  certificate, — which  certificate  shall, 
except  where  the  acknowledgment  is  taken  elsewhere 
than  in  England,  Wales,  or  Berwick-upon-Tweed, — 
shall  be  made  by  some  practising  attorney  or  solicitor, 
and  shall  state,  amongst  other  things,  '^  that  one  at  least 
of  the  commissioners  taking  such  acknowledgm^it,  to 
the  best  of  his,  deponent^s,  knowledge  or  belief,  is  not  in 
any  manner  interested  in  the  transaction  giving  occasion 
for  the  taking  of  such  acknowledgment,  or  concerned 
therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to 
any  attorney,  solicitor,  or  agent  so  interested  or  con- 
cerned/* 

And  it  is  further  provided  that  the  affidavit  shall  be  in 
the  form  annexed,  '^subject  to  such  variations  as  the 
circumstances  of  the  case  shall  render  necessary,  or  such 
affidavit  may  be  made,  where  it  is  found  convenient,  by 
one  of  the  said  commissioners,  with  such  variation  as 
shall  be  necessary  in  that  behalf.*'  And  the  form  of 
affidavit  contains  these  wmrds: — ^^And  this  deponent 
further  saith,  that,  to  the  best  of  this  deponent's  know- 
ledge and  belief,  neither  of  the  said  commissioners  is 
[or,  'the  said  A,  B,,'  or  'the  said  C.  JD.,  one  of  the 
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9aid  commissioners,  is  not']   in  any  manner  interesied        1855. 
in  the  transaction  giving  occasion  for  such  ackmwledg-         jn  re 
mefU,   or  concerned  therein  as  attorney,  solicitor^   or     Olusbtok. 
agent^  or  as  clerk  to  any  attorney^  solicitor^  or  agent  so 
interested  or  concerned/' 

An  action  of  ejectment  having  been  brought  to  re- 
cover possession  of  a  dweUing-house  and  premises  at 
Hindley^  in  Lancashire^  and  a  special  case  stated  for 
the  opinion  of  the  court  of  Exchequer,  the  plaintiff's 
claim  was  defeated  by  a  deed  which  was  prepared  by 
John  Lord  and  W.  Ackerley,  who  were  the  only  soli- 
citors employed  in  the  transaction,  and  was  executed  by 
John  OUerton  (the  defendant)  and  Ellen  his  wife,  and 
was  acknowledged  by  the  latter  before  the  said  John  Lord 
{who  took  thereunder  an  interest  as  mortgagee  to  the  ex- 
tent of  SOI.)  and  one  Edward  Woodcock,  perpetual  com- 
missioners for  taking  the  acknowledgments  of  married 
women, — Woodcock  not  being  in  any  manner  interested 
in  the  transaction  giving  occasion  for  the  acknowledg- 
ment, or  concerned  therein  as  attorney,  sdidtor,  or 
agent,  or  as  clerk  to  any  attorney,  solicitor,  or  agent  so 
interested  or  concerned.  The  commissioners.  Lord  and 
Woodcock,  signed  a  certificate  of  their  having  taken 
such  acknowledgment,  in  the  form  pointed  out  by  the 
statute ;  and  such  certificate,  accompanied  by  the  affi- 
davit required  for  verifying  the  same,  was  duly  filed  of 
record, — the  affidavit  being  made  by  Woodcock,  and 
being  in  the  form  prescribed  by  the  rules  of  Hilary 
Term,  1834,  as  to  the  want  of  such  interest  or  concern 
as  aforesaid  in  the  transaction  by  Woodcock. 

Upon  the  argument  of  the  special  case,^  see  Bancks  v. 
Ollerton,  10  Exch.  168, — it  was  objected,  on  the  part  of 
the  plaintiff,  that,  the  acknowledgment  of  the  deed  by 
Mary  OUerton  not  having  been  taken  in  the  manner 
prescribed  by  the  statute,  the  deed  was  vend :  but  the 
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1855.  court  were  of  opinion,  that,  so  long  as  the  certificate  and 
In  re  affidavit  remained  filed  of  record,  they  i^ere  condnaiye 
Ollebton.  evidence  that  the  acknowledgment  was  duly  taken,  and 
that,  ''  if  the  certificate  was  not  warranted  by  the  act, 
and  ought  not  to  have  been  given,  the  remedy  was  by 
application  by  the  party  a^rieved  to  the  court  of  Com- 
mon Pleas  to  quash  the  certificate  and  take  it  off  the 
file,  as  having  been  improperly  or  irregolarly  made." 

KnowleSf  in  Trinity  Term  last,  upon  an  affidavit  dis- 
closing the  above  facts,  moved  for  a  rule  calling  upon 
John  OUerton,  and  upon  John  Lord  and  W.  Ackerley, 
the  two  commissioners,  to  shew  cause  why  the  certificate 
and  affidavit  verifying  the  same  should  not  be  taken  off 
the  files  of  the  court,  and  the  certificate  quashed,  for 
irregularity.  He  submitted  that  the  practice  founded 
upon  the  rules  of  court,  was  not  warranted  by  the  pro- 
visions of  the  statute;  and  that  it  was  contrary  to  the 
first  principles  of  justice  that  a  man  should  be  permitted 
to  act  judicially  in  a  matter  in  which  he  is  directly  and 
pecuniarily  interested. 

Jervis,  C.  J.  The  construction  generally  put  upon 
these  rules  in  the  country,^-especially  since  the  case  of 
In  re  Ann  Scholefield,  3  Scott,  657,  3  N.  C.  293,— has 
been,  that,  if  one  of  the  commissioners  taking  the  ac- 
knowledgment is  a  disinterested  person,  that  wiU  suffice. 
The  rule  may  go,  and  notice  should  be  served  upon  the 
registrar,  and  upon  Woodcock,  the  co-commissioner  of 
John  Lord. 

At  her  ton  and  Hutton,  on  a  subsequent  day,  shewed 
cause.  This  is  an  application  to  the  discretion  of  the 
court;  and,  considering  the  lapse  of  time  which  has 
taken  place  (the  party  having  died  in  the  meantime), 
and  the  absence  of  any  suggestion  of  fraud,  the  court 
will  not  interfere.    [Jervis ,  C.  J.    You  must  not  assume 
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that  it  is  matter  of  discretion.  Maule,  J.  The  cir- 
cumstance of' the  commissioner's  being  interested  as 
attorney  in  the  transaction^  is  a  violation  of  the  rule  of 
court ;  but  that  which  is  now  complained  of  is  a  violation 
of  the  statute^  or  something  more.  I  presume  nobody 
will  suggest  that  the  court  of  Common  Pleas  could  make 
a  judge  competent  who  by  the  common  law  is  not  so. 
The  fact  of  a  judge  being  interested  was  held  in  a  recent 
case  to  be  ground  of  error,  (a)  Jervis,  C.  J.  The  rules 
are  clearly  not  in  accordance  with  the  act  of  parlia- 
ment.] Assuming  that  the  court  exceeded  its  authority 
in  framing  these  rules^  it  would  be  most  inconvenient 
and  unjust  that  the  titles  of  parties  who  have  acted  in 
obedience  to  them  should  be  thereby  placed  in  peril. 
Besides^  the  effect  of  the  statute^  is^  to  make  the  certifi- 
cate when  filed  conclusive  evidence.  It  has  all  the  force 
of  a  record^  and  cannot  be  avoided  by  any  irregularity 
in  the  conduct  of  the  judge.  See  18  Edw.  1,  stat.  4 ; 
2  Inst.  515,  516;  Coke's  Seventh  Reading  on  "Pines  (i); 


1855. 


In  re 
Ollestoit. 


(a)  Dimes  Y.  The  Or  and  Junc- 
tion Canal  Company,  3  House 
of  Lords  Cases,  759.  A  public 
company,  which  was  incorpo- 
rated, filed  a  bill  in  equity 
against  a  landowner,  in  a  mat- 
ter largely  involving  the  inter- 
ests of  the  company :  the  Lord 
Chancellor  had  an  interest  as  a 
shareholder  in  the  company  to 
the  amount  of  several  thousand 
pounds, — a  fact  which  was  un- 
known to  Dimes  (the  defendant 
in  the  suit).  The  cause  was 
heard  before  the  Vice-Chan- 
cellor, who  granted  the  relief 
sought  by  the  company.  The 
Lord  Chancellor,  on  appeal, 
affirmed  the  order  of  the  Vice- 
Chancellor.    It  was  held,  by 


the  House  of  Lords,  that  the 
Lord  Chancellor  was  disquali- 
fied, on  the  ground  of  interest, 
from  sitting  as  judge  in  the 
cause,  and  that  his  decree  was 
therefore  voidable,  and  must 
consequently  be  reversed ;  but 
that  he  was  not  disqualified 
firom  performing  the  ministerial 
act  of  inrolmont,  which  is  re- 
quired before  a  decree  of  the 
Vice-Chancellor  can  be  appeal- 
ed against.  It  was  further  held, 
that  the  disqualification  did  not 
affect  the  decree  of  the  Vice- 
Chancellor,  who,  though  by  the 
53  G.  3,  c.  24,  subordinate  to, 
is  not  dependent  on,  the  Lord 
Chancellor. 
(b)  Coke's  Law  TractB,p.  245. 
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Sheppard^s  Touchstone,  6 ;  1  Cruise  on  Fines,  88  (a) ; 
Arffenion  v.  JVestover,  Cro.  Eliz.  275,  cited  Cruise  Dig. 
tit.  xxxY,  ch.  iv.  §  26 ;  Hungate's  Case,  12  Co.  Bep. 
122  (*) ;  Mansfield's  Case,  12  Co.  Rep.  124  {c) ;  War> 
combe  and  CarreVs  Case,  12  Co.  Bep.  124.  h.{(t) ;  Bddk- 
stone  V.  CoUins,  3  De  Gex,  M'N.  &  G.  1. 

Knowles  and  MeUish^  in  support  of  the  rule.  The 
applicant  having  his  title  barred  by  a  record  q£  this 
court,  which,  though  regular  upon  the  face  of  it,  is 
shewn  to  be  in  its  creation  a  violation  not  only  of  the 
statute  upon  which  it  professes  to  be  founded,  but  also 
of  one  of  the  first  principles  of  justice,  and  being  with- 
out other  remedy,  is  dearly  entitled  to  caU  upon  Uie 
court  for  relief  in  this  way.  That  which  is  ocmiplained 
of  would,  in  the  case  oi  a  fine,  for  which  the  proceeding 


(a)  "  It  is  a  principle  of  the 
common  law,  that  the  evidence 
of  a  record  ii  of  so  high  and 
certain  a  nature,  that  its  au- 
thenticity is  never  permitted 
to  be  called  in  question;  so 
that  no  averment  can  be  made 
against  any  fact  which  is  once 
upon  record;  and  therefore, 
when  the  foot  or  chirographum 
of  a  fine  is  recorded,  no  aver- 
ment can  be  made  as  to  the 
caption  or  time  of  its  acknow- 
ledgment, but  it  must  be  con- 
sidered as  a  fine  of  that  term 
in  which  it  is  recorded;  nor 
CAU  it  be  falsified,  until  it  is 
vacated  or  reversed  by  the 
court  of  Common  Pleas," — 
that  is,  by  writ  of  error. 

(b)  "  If  an  infant  is  permitted 
to  levy  a  fine,  and  such  fine  is 
not  reversed  during  his  mino- 
rity, it  will  for  ever  afterwards 
stand  good."   1  EoH.  Eep.  113. 


And  it  was  resolved,  "  that,  for- 
asmuch as  no  corruption  and 
circumvention  was  proved  in 
the  commissioners,  or  in  any  of 
the  parties,  of  which  they  may 
be  indicted  at  the  suit  of  the 
King,  or  punished  in  this  court, 
the  fine  shall  stand." 

(c)  "A  fine  levied  by  an 
idiot  is  unavoidable,  although 
his  idiotcy  is  apparent;  and 
although,  after  the  fine  levied, 
he  has  been  found  by  inquisi- 
tion an  idiot  h  nativitate.  Tlie 
indentures  executed  by  such 
infant  are  sufiScient  to  direct 
the  uses  of  the  fine." 

(d)  "A  man  persuaded  his 
wife,  an  infant,  to  levy  a  fine 
of  her  inheritance,  and  cogni- 
zance was  .taken  by  dedimus 
protestatem,  there  being  seve- 
ral judges  who  might  have  ex- 
amined her : — Held,  such  fine 
is  good." 
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in  question  is  substituted,  have  been  set  right  by  writ  of        1855. 
error :  Com.  Dig.  Fine  (H.  8.) ;  Chamock  and  JVorsley's  ~~^ 

Case,  1  Leonard,  114.     No  doubt,  as  Lord  Coke  ob-     Ollebtoit. 
serves,  a  man  cannot  be  permitted  to  aver  against  a 
record :  but  Lord  Ccke  could  not  have  meant  to  say 
that  a  fine  would  be  held  good,  if  the  judge  before  whom 
the  acknowledgment  was  taken  was  himself  the  conusee  ; 
for,  in  such  a  case,  the  fine  is  void, — Wilson  on  Fines, 
85.     This  court  had  no  power,  under  the  statute  8  &  4 
W.  4,  c.  74,  to  frame  rules  which  should  operate  in 
contravention  of  the  common  law,  as  the  rules  in  ques- 
tion clearly  do.    The  statute  requires  that  the  acknow- 
ledgment shall  be  taken  before  two  commissioneis,  and 
that  the  two  shall  examine  the  married  woman,  and 
both  shall  certify  that  they  have  done  so.     The  memo- 
randum required  by  the  84th  section  to  be  indorsed  or 
written  on  the  deed,  shews  that.     [Jervis,  C.  J.  There 
can  be  no  doubt  about  that.     The  difficulty  is  as  to 
what  the  court  is  to  do  with  it,  this  being  a  record.] 
They  can  only  take  it  off  the  file.     [Maule,  J.     The 
framers  of  this  act  certainly  could  not  have  lost  sight  of 
the  fact  that  a  fine  was  reversible  on  error.     It  may  be 
suggested,  that,  inasmuch  as  they  have  made  no  provi- 
sion for  an  irregularity  of  this  sort,  the  legislature  in- 
tended that  the  proceeding  should  be  irreversible.     The 
answer  to  that  is,  that  it  is  not  possible  to  conceive  that 
they  could  have  intended  that  the  estates  of  strangers 
should  be  afiected,  and  that  there  should  be  no  remedy. 
Many  instances  are  put  in  Wilson  on  Fines,  pp.  16  et 
seq.,  where  fines  improperly  levied  have  notwithstanding 
been  held  not  to  be  avoidable.     Mansfield's  Case  is  cer- 
tainly a  very  strong  one.]     There,  the  party  taking  the 
acknowledgment,  though  highly   censurable,   was  not 
guilty  of  fraud :    he   was  net  a  party   interested  in 
the     transaction.       Here,    the     court    has    had    im- 
posed upon  it  a  fsSse  and  fraudulent  record:   surely 
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1855.  it  cannot  be  permitted  to  remain  upon  its  files. 
^^^  [JerviSy  C.  J.  In  the  old  cases  referred  to,  the  party 
Ollbbton.  who  took  the  acknowledgment  was  properly  constitated : 
here^  the  commissioner  Lord  was  not.  Maule,  J.  The 
fiUng  of  the  certificate  is  an  ex  parte  proceeding.  It 
wonld  be  hard  if  such  a  wrong  should  be  without  re- 
medy.] In  Nokes,  plaintiff^  Styles,  deforciant^  3  Taunt. 
49^  the  court  refused  to  allow  the  acknowledgment  of  a 
fine  to  be  amended,  where  it  was  taken,  in  Westminster, 
before  commissioners  other  than  a  judge  or  a  serjeant. 
''The  fine/'  they  said,  ''was  irregularly  taken,  being  in 
direct  contradiction  to  a  standing  rule  of  the  court,  and 
the  parties  sought  to  cure  it  by  requesting  the  court  to 
sanction  a  firaud  on  their  own  rule.''  No  great  hard- 
ship will  be  done  by  making  this  rule  absolute ;  for,  it 
does  not  appear  that  there  has  been  any  subsequent 
conveyance  of  the  property:  and  it  would  be  equally 
hard  upon  the  applicant  to  be  deprived  of  his  legal 
rights  by  an  irregular  and  unauthorised  proceeding  of 
this  sort.  Where  a  party  has  another  remedy,  the 
court  will  sometimes  decline  on  a  summary  application 
to  exercise  its  discretion  in  his  favour :  but,  where  the 
party  would  otherwise  be  without  remedy,  the  exercise  of 
its  discretion  by  the  court  is  ex  debito  justitise.  [Ifoufe, 
J.  If  the  court  sees  reason  to  believe  that  great  injustice 
or  inconvenience  would  arise  firom  the  exercise  of  its 
discretion,  it  usually  abstains  firom  exercising  it.  But 
I  must  confess  I  do  not  see  Uiat  any  great  inconvenience 
is  likely  to  arise  here :  it  is  not  necessary  to  say, — Fiat 
justitia,  mat  coelo.] 

Cur.  adv.  vult. 

In  the  course  of  the  vacation,  an  act  of  parliament 
was  passed  for  the  express  purpose  of  meeting  the  diffi- 
culty suggested  by  the  above  case.  That  act,  17  &  18 
Vict.  c.  75,  which  is  intituled  "An  act  to  remove 


Ollsbton. 
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doubts  concerning  the  due  acknowledgment  of  deeds  by  1S66. 
married  women  in  certain  cases/'  after  reciting^  that^  by  in  re 
the  3  &  4  W.  4,  c.  74,  ^'  it  is  provided  that  every  deed 
to  be  executed  by  a  married  woman  for  any  of  the  pur- 
poses thereof,  except  such  as  may  be  executed  by  her  in 
the  character  of  protector  for  the  sole  purpose  of  giving 
her  consent  to  the  disposition  of  a  teaant-in-tail,  shall, 
upon  her  executing  the  same,  or  afterwards,  be  produced 
and  acknowledged  by  her  as  her  act  and  deed  before  a 
judge  of  one  of  the  superior  courts  at  Westminster,  or  a 
master  in  Chancery,  or  before  two  of  the  perpetual 
commissioners  or  two  special  commissioners  to  be  re« 
spectively  appointed  as  therein  provided,  and  a  oertifi* 
cate  of  the  taking  of  such  acknowledgment  is  thereby 
directed  to  be  lodged  with  some  officer  of  the  court  of 
Common  Fleas  at  Westminster,  who  is  directed,  after 
satisfying  himself  that  the  requisitions  of  the  said  act 
have  been  complied  with  in  manner  therein  mentioned, 
to  cause  the  said  certificate  to  be  filed  of  record  in  the 
said  court  of  Common  Pleas :  and  whereas  it  is  appre- 
hended that  deeds  executed  by  married  women  under 
the  provisions  of  the  said  act  may  be  liable  to  be  invali-^ 
dated  by  the  circumstance  that  the  judge,  or  master  in 
Chancery,  or  one  or  both  of  the  commissioners,  taking 
the  acknowledgment,  may  be  or  may  have  been  inter- 
ested or  concerned,  either  as  a  party  or  otherwise,  in 
the  transaction  giving  occasion  for  such  acknowledg- 
ment, and  it  is  not  expedient  that  deeds  executed  in 
good  faith  under  such  circumstances  should  be  invali- 
dated,"— in  s.  1,  enacts,  that  "  no  deed  which  has  been 
acknowledged,  or  which  shall  hereafter  be  acknow- 
ledged, by  a  married  woman  before  a  judge  of  one  of 
the  superior  courts  of  Westminster,  or  a  master  in 
Chancery,  or  before  two  of  the  perpetual  commissioners 
or  two  special  commissioners  appointed  as  by  the  said 
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1855.        act  is  required^  shall  be  impeached  or  impeachable  at 
^  any  time  after  the  certificate  of  such  acknowledgment 

Ollxbtov.  has  been  filed  of  record  in  the  court  of  Common  Pleas  at 
Westminster,  by  reason  only  that  such  judge  or  master 
in  Chancery,  or  such  commissioners,  or  either  of  them, 
was  or  were  interested  or  concerned,  either  as  a  party  or 
parties,  or  as  attorney  or  solicitor  or  derk  to  the  attor- 
ney or  solicitor  of  one  of  the  parties,  or  otherwise,  in 
the  transaction  giving  occasion  for  such  acknowledg- 
ment/' 

And  s.  2  provides,  "  that,  if  any  proceeding  instituted 
before  the  I3th  of  July,  1854,  in  the  said  court  of 
Common  Pleas,  for  the  purpose  of  quashing  or  taking 
ofip  the  file  of  records  of  the  said  court  any  certificate  of 
an  acknowledgment  of  a  deed  by  a  married  woman,  on 
the  ground  that  such  judge  or  master  in  Chancery,  or 
either  of  such  commissioners,  was  interested  or  con- 
cerned as  aforesaid,  shall  be  pending  at  the  passing  of 
this  act,  it  shall  be  lawful  for  the  said  court  to  proceed 
with  and  dispose  of  the  same  as  if  this  act  had  not  passed, 
except  that,  if  the  said  court  shall  be  satisfied  that  any 
person  or  persons  acting  bon&  fide  has  or  have  been  in- 
duced by  the  terms  of  the  orders  made  by  the  said  court 
in  Hilary  Term,  1834^  to  acknowledge,  or  to  accept  a 
title  depending  on  the  acknowledgment  of,  any  deed  or 
deeds  before  commissioners,  one  of  whom  may  have  been 
interested  or  concerned  as  aforesaid,  the  said  court  may 
refuse  to  permit  the  certificate  to  be  quashed  or  taken  oflf 
the  file,  on  such  terms  as  to  the  payment  of  costs  and 
expenses  as  the  said  court  shall  think  fit  to  make/' 

And  ihe  3rd  section  impowers  the  court  firom  time  to 
time  to  make  any  rules  which  to  them  may  seem  fit  for 
preventing  any  commissioners  interested  or  concerned  as 
aforesaid  from  taking  any  acknowledgment  under  the 
said  recited  act,  anything  therein  contained  to  the  con- 
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trary  notwithstanding;  so^  nevertheless^  that  no  such        1855. 
rule  shall  make  invalid  any  acknowledgment  after  the         j^^^ 
certificate  shall  have  been  filed  of  record  as  aforesaid.         Ollbbton. 

Atherton,  in  the  following  term^  referring  to  the  sta- 
tute, submitted  that  this  case  was  within  the  saving 
provisions  of  the  2nd  section,  and  accordingly  prayed 
that  the  rule  might  be  discharged. 

No  opposition  being  ofiered  on  the  other  side, 

Jervis,  C.  J.,  said :  We  think  we  may  avail  ourselves 
of  the  provision  contained  in  the  second  section,  and 
dischai^  this  rule  with  costs. 

Rule  discharged,  with  costs. 


END    OF    HILARY    TERM. 
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Ibb.  5,  1852. 


The  South-Eastern  Railway  Company  v. 

Richardson. 


In  an  action  1  HIS  was  an  action  of  debt.    The  declaration  stated^ 

a^on  of  tt^  that,  before  and  at  the  time  of  the  giving  the  notice 

Lands  Claoaes  thereinafter  next  mentioned,  and  after  the  passing  of  the 

Conaoudation  *            w 

Act,  1845, 8  &  Lands  Claoses  Consolidation  Act,  1845,  and  after  the 

to  reoovCT  passing  of  the   Railways   Clauses  Consolidation  Act^ 

oompennti<ni  1845,  and  after  the  passing  of  a  certain  other  act  of 

m  respect  oi  /                                               . 

lands  «da-  parliament  made  and  passed  in  the  session  of  parliament 

jm^riy^fu^'  holden  in  the  ninth  and  tenth  years  of  the  reign  of  her 

^^**^ti  ^^^  present  Majesty,  intituled  "  An  act  to  make  a  railway 

the  works  of  a  firom  the  London  and  Greenwich  Railway  to  Woolwich 

panyfthe  dte^  *^d  Gravcscnd,*'  the  plaintiff  was  seised  of  the  inherit- 

^^th"  'h^  *^^  ^  fee-simple  in  possession  of  an  estate  situate  and 

tiff  claimed  being  in  Marshall's  Grove,  Woolwich,  in  the  county  of 

the  company  Kent,  and  adjoining  the  south  side  of  the  said  railway 

h^c^m^Mid  authorised  to  be  constructed,  and  constructed,  by  the 

offered  him  defendants,  under  and  by  virtue  of  the  provisions  of  the 

60^.,  and  that  j       ^             -  ^          c     ' 

a  jury  impan-  sAiu  last-mcntioncd  act.  Consisting  of  mne  messuages  or 

toTe  ^^'  «>ttage«^  ^^^  *!»«  g^^ens  and  yards  in  the  rear  thereof, 

sionsoftheact  and  being  No.  1  to  No.  9  inclusive  in  the  said  Mar- 
awarded  him 

215/.:— Held,  shall's  Grovc :  That,  by  reason  of  the  last-mentioned 

oner  Chamber  ^ail^^y  having  intersected  and  cut  off  the  roadway  ad- 
affirming  the  joining  the  north  side  of  the  said  estate  of  the  plaintiff^ 

indgment  oi 

the  court  and  having  thereby  destroyed  or  obstructed  the  imme- 

pWntiffwas  diate  approaches  thereto;  and  also  by  the  execution  of 

entitled  to  the  the  works  by  the  last-mentioned  act  authorised  to  be 

costs  of  the  m-  '' 

quiry  before 

the  sheriff, — ^the  51st  section,  which  provides  for  such  costs,  being  Yirtnally  incorporated 

in  the  68th. 
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executed,  and  by  the  construction  of  the  said  last-men-  1855. 
tioned  railway,  the  said  estate  of  the  plaintiff  was  thb  South- 
greatly  damaged  and  injuriously  affected:  That,  before  «^^®™*^ 
the  giving  of  the  said  notice  thereinafter  next  mentioned,  _  ». 
to  wit,  on  the  1st  of  January,  1849,  the  defendants  took 
possession  of  and  seized  and  converted  to  the  purposes 
of  their  aforesaid  railway,  or  the  works  connected 
therewith,  a  piece  of  ground  at  the  north  east  angle  of 
one  of  the  aforesaid  messuages  or  cottages,  by  reason 
whereof  the  said  estate  of  the  plaintiff  was  further 
greatly  damaged  and  injuriously  affected,  and  the 
plaintiff,  by  reason  of  the  several  premises  aforesaid, 
sustained  a  loss,  and  claimed  to  be  entitled  to  compen- 
sation in  respect  thereof  from  the  defendants,  to  an 
amount  exceeding  50/.,  to  wit,  to  the  amount  of  1000/. : 
That,  afterwards,  the  plaintiff  being  so  interested  in  the 
said  estate,  and  the  same  being  so  injuriously  affected  as 
aforesaid,  and  the  plaintiff  having  sustained  such  loss  as 
aforesaid,  and  being  entitled  to  compensation  in  respect 
thereof  as  aforesaid,  and  being  desirous  of  having  the 
question  of  compensation  settled  by  a  jury,  to  wit,  on 
the  9th  of  March,  1850,  he  the  plaintiff  did  give  a 
notice  in  writing  to  the  defendants,  and  did  thereby  and 
therein  state  to  the  defendants  the  said  nature  of  his 
interest  in  the  said  hereditaments  in  respect  of  which  he 
claimed  compensation,  and  that  he  claimed  from  the 
defendants  compensation  in  respect  of  the  said  loss  and 
injury,  and  that  1000/.  should  be  paid  by  the  defendants 
to  him  the  plaintiff  for  such  compensation ;  and  the 
plaintiff  did  also  by  the  said  notice  state  to  the  defend- 
ants that  it  was  the  desire  of  him,  the  plaintiff,  that  the 
question  of  the  aforesaid  compensation  should  be  settled 
by  a  jury  in  the  manner  pointed  out  in  that  behalf  by 
the  Lands  Clauses  Consolidation  Act,  1845,  unless  the 
defendants  should  be  willing  to  pay  the  aforesaid  amount 
of  1000/.  as  compensation,  which  the  plaintiff  thereby 
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RioHABPsoN.  notice  in  writing,  whereby,  after  reciting  the  said  notice 
so  given  by  the  plaintiff  to  the  defendants  as  aforesaid, 
they  the  defendants  made  known  to  the  plaintiff  that 
they  the  defendants  were  ready  and  willing,  and  thereby 
offered,  to  pay  to  the  plaintiff  the  som  of  60/.  in  satis- 
£EU^on  and  discharge  of  the  injury  and  damage  alleged 
to  have  been  sustained  by  the  plaintiff,  and  in  respect  of 
which  the  said  sum  of  1000/.  was  so  claimed  by  the 
plaintiff  as  aforesaid :  That  the  defendants  did  not  nor 
would  pay  the  amount  of  compensation  so  claimed  by 
the  plaintiff  as  aforesaid,  nor  did  nor  would  enter 
into  a  written  agreement  for  that  purpose:  That  the 
defendants,  within  twenty-one  days  after  the  receipt 
of  the  said  first-mentioned  notice  to  them  so  given 
as  aforesaid,  to  wit,  on  the  28th  of  March,  1850, 
did,  according  to  the  form  of  the  first-mentioned 
statute,  issue  their  certain  warnmt  in  writing,  under 
the  common  seal  of  the  defendants,  and  directed 
to  the  sheriff  of  the  county  of  Kent,  whereby,  after 
reciting  and  referring  to  the  several  notices  afore- 
said, the  defendants,  pursuant  to  the  powers  and  authori- 
ties given  to  them  by  the  statutes  in  that  behalf,  re- 
quired the  said  sheriff  to  nominate  and  summon  a  spe- 
cial jury  to  inquire  of  and  assess  the  compensation,  if 
any,  to  be  paid  to  the  plaintiff  in  respect  of  the  several 
supposed  matters  in  his  said  notice  allied,  or  any  of 
them,  in  respect  whereof  he  had  therein  claimed  com- 
pensation ;  and  the  defendants  did  by  their  said  warrant 
further  require  the  said  sheriff  to  issue  such  summons, 
and  do  all  such  things  in  relation  to  the  said  trial  or 
inquiry,  as  were  authorised  and  required  to  be  done  by 
the  Lands  Clauses  C!onsolidation  Act,  1845,  and  by  the 
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said  company's  act:  That  afterwards^  to  wit^  on  the 
24th  of  Aprils  1850^  within  the  said  bailiwick  of  the 
said  sheriff^  to  wit,  at  Woolwich,  in  the  county  of  Kent, 
a  certain  inquisition  was  taken  in  pursuance  of  and  in 
accordance  and  compliance  with  the  last-mentioned  re- 
quest, before  Matthew  Bell,  Esq.,  then  being  sheriflf  of 
the  said  county  of  Kent,  by  A.  B.,  C.  D.,  &c.,  twelve 
honest,  lawful,  sufficient,  and  indifferent  men  of  the 
said  county  qualified  to  serve  on  juries  for  trials  of  issues 
in  Her  Majesty's  courts  of  record  at  Westminster,  who 
were  duly  impannelled,  summoned,  returned,  and  drawn 
pursuant  to  the  provisions  of  the  statute  in  that  behalf, 
by  the  said  Matthew  Bell,  at  the  time  of  the  said  re- 
quest, and  then,  being  sheriff  of  the  said  county  of  Kent 
as  aforesaid,  and  who  were  by  and  before  such  sheriff, 
at  the  time  and  place  last  aforesaid,  duly  sworn  to  in- 
quire of  and  concerning  the  matters  in  the  said  warrant 
in  that  behalf  mentioned,  and  thereby  referred  to,  to  be 
inquired  of,  assessed,  ascertained,  and  determined  by 
them,  in  manner  therein  mentioned ;  and  the  plaintiff 
and  the  said  defendants,  by  their  counsel  respectively, 
having,  at  the  time  and  place  of  the  holding  the  said 
inquisition,  appeared  before  the  said  sheriff  and  the  said 
jurors,  and  having  respectively  adduced  evidence  before 
the  said  sheriff  and  jurors  touching  the  matters  so  in 
question  as  aforesaid,  the  said  jurors,  upon  their  oath 
did  find  their  verdict  that  the  plaintiff  had  sustained 
damages  to  the  amount  of  215/.,  by  means  of  the  several 
matters  mentioned  in  his  said  notice,  and  that  the  de- 
fendants should  pay  to  the  plaintiff  the  said  sum  of 
215/. ;  and  the  said  sheriff  did  then  and  there,  accord- 
ingly, pursuant  to  the  statute  in  that  behalf,  give  judg- 
ment for  the  said  sum  of  215/.  so  assessed  by  the  said 
jury,  to  be  paid  by  the  defendants  to  the  plaintiff  accord- 
ing to  the  provisions  of  the  said  statutes ;  and  the  said 
verdict  and  judgment  were  then  and  there,  to  wit>  at 
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the  time  and  place  of  holding  the  said  inqaisition  as 
aforesaid^  duly  signed  by  the  said  sherifiP:  That^  the  said 
verdict  and  judgment^  being  so  duly  signed  as  aforesaid, 
were  afterwards,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  Ist  of  May,  1850,  duly  deposited 
and  left  by  the  said  sheriff  with  the  clerk  of  the  peace 
of  the  said  county  of  Kent,  to  be  by  him  kept,  and  the 
same  are  now  by  him  kept,  amongst  the  records  of  the 
Quarter  Sessions  of  the  said  county  of  Kent,  and  the 
said  verdict  and  judgment  still  remained  among  the  re- 
cords of  the  said  Quarter  Sessions  of  the  said  county  of 
Kent,  in  full  force  and  effect,  and  in  no  wise  satisfied, 
reversed,  or  annulled :  That  the  said  sum  of  215/.  for 
which  the  verdict  of  the  jury  was  so  given  as  aforesaid, 
was  and  is  a  greater  sum  than  the  said  sum  of  60/.  so 
previously  offered  by  the  defendants  as  aforesaid;  by 
reason  whereof  the  defendants  became  and  were  liable 
to  pay  to  the  plaintiff  his  the  plaintiff^s  costs  of  the  said 
inquiry :  That  aft^erwards,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  1st  of  June,  1850,  the  plain- 
tiff^s  costs  of  the  said  inquiry  were  settled  by  Richard 
Goodrich,  then  being  one  of  the  masters  of  the  court  of 
Queen's  Bench  at  Westminster,  at  a  certain  sum,  to  wit, 
the  sum  of  243/.  Is.  8d., — of  all  which  the  defendants, 
aftierwards,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  day  and  year  last  aforesaid,  had  notice : 
By  reason  of  which  said  premises,   and  by  force  of 
^the  statutes  in  that  behalf,  an  action  had  accrued  to 
the  plaintiff  to  demand  and  have  of  and  firom  the  de- 
fendants the  said  sum  of  215/.,  and  also  the  said  sum  of 
243/.  Is.  Sd.,  amounting  in  the  whole  to  the  sum  of 
458/.  Is.  Zd.y  being  the  sum  above  demanded ;  yet  that 
the  defendants  had  not  paid  the  said  sum  above  de- 
manded, &c. 

The  defendants  pleaded,  as  to  so  much  of  the  declara- 
tion as  related  to  the  said  sum  of  215/.,  parcel  &c.^  pay- 
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ment  into  court :  and,  as  to  the  residue  of  the  declara- 
tion,— viz.  the  claim  for  costs  of  the  inquiry  before  the 
sheriff,— demurred  generally. 

The  plaintiff  joined  in  demurrer;  and,  upon  the  argu- 
ment of  the  demurrer,  the  court  of  Common  Fleas  gave 
judgment  for  the  plaintiff  below,— holding,  that,  al- 
though no  mention  is  made  of  the  costs  in  the  68th  sec- 
tion of  the  8  &  9  Vict.  c.  18,  under  which  the  proceed- 
ings took  place,  the  plaintiff  below  was  entitled  to  them 
by  virtue  of  the  51st  section,  which  is  virtually  incor- 
porated into  the  68th. — Vide  ant^,  Vol.  XI,  p.  154. 

Upon  this  judgment,  the  defendants  below  brought  a 
writ  of  error,  which  now  came  on  for  argument  before 
Parke,  B.,  Patteson,  J.,  Alderson,  B.,  Coleridge,  J., 
Wightman,  J.,  Erie,  J.,  Piatt,  B.,  and  Martin,  B. 
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Watson,  for  the  plaintiffs  in  error.  The  plaintiff 
below  was  not  entitled  to  the  costs  of  the  inquiry  before 
the  sheriff  under  the  68th  section  of  the  8  &  9  Vict.  c. 
18.  That  section  enacts,  "that,  if  any  party  shall  be 
entitled  to  any  compensation  in  respect  of  any  lands,  or 
of  any  interest  therein,  which  shall  have  been  taken  for 
or  injuriously  affected  by  the  execution  of  the  works, 
and  for  which  the  promoters  of  the  undertaking  shall 
not  have  made  satisfaction  under  the  provisions  of  this 
or  the  special  act,  or  any  act  incorporated  therewith, 
and  if  the  compensation  claimed  in  such  case  shall  ex- 
ceed the  sum  of  50/.,  such  party  may  have  the  same  set- 
tled, either  by  arbitration  or  by  the  verdict  of  a  jury,  as 
he  shall  think  fit ;  and,  if  such  party  desire  to  have  the 
same  settled  by  arbitration,  it  shall  be  lawful  for  him  to 
give  notice  in  writing  to  the  promoters  of  the  under- 
taking of  such  his  desire,  stating  in  such  notice  the 
nature  of  the  interest  in  such  lands  in  respect  of  which 
he  claims  compensation,  and  the  amount  of  the  compen- 
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sation  so  claimed  therein ;  and,  unless  the  promoters  of 
the  undertaking  be  willing  to  pay-  the  amount  of  com- 
pensation so  claimed,  and  shall  enter  into  a  written 
agreement  for  that  purpose  within  twenty-one  days 
after  the  receipt  of  any  such  notice  firom  any  party  so 
entitled,  the  same  shall  be  settled  by  arbitration  in  the 
manner  herein  provided ;  or,  if  the  party  so  entitled  as 
aforesaid  desire  to  have  such  question  of  compensation 
settled  by  a  jury,  it  shall  be  lawful  for  him  to  give 
notice  in  writing  of  such  his  desire  to  the  promote  of 
the  undertaking,  stating  such  particulars  as  aforesaid; 
and,  unless  the  promoters  of  the  undertaking  be  willmg 
to  pay  the  amount  of  compensation  so  claimed,  and 
enter  into  a  written  agreement  for  that  purpose,  they 
shall,  within  twenty-one  days  after  the  receipt  of  such 
notice,  issue  their  warrant  to  the  sheriff  to  summon  a 
jury  for  settling  the  same  in  the  manner  herein  pro- 
vided, and,  in  default  thereof,  they  shall  be  liable  to  pay 
to  the  party  so  entitled  as  aforesaid  the  amount  of  com- 
pensation so  claimed,  and  the  same  may  be  recovered  by 
him,  with  costs,  by  action  in  any  of  the  superior  courts.^' 
The  section  makes  no  provision  for  the  costs  of  the  in- 
quiry where  a  jury  is  summoned  :  and  the  provision  at  the 
end  of  the  clause,  for  the  costs  of  an  action,  where  the  pro- 
moters decline  or  omit  to  issue  their  warrant  for  summon- 
ing a  jury,  shews  the  omission  to  have  been  intentional. 
The  promoters  were  not  bound  to  make  an  offer  of  com- 
pensation. The  68th  section  contains  the  sole  provi- 
sion for  compensation  in  the  case  of  lands  which  have 
been  taken  for  or  injtiriously  affected  by  the  execution  of 
the  works.  The  clauses  which  relate  to  the  assessing  by 
means  of  a  jury  or  an  arbitrator  the  compensation  for 
lands  abotU  to  be  taken  by  the  company,  or  f(v  damage 
to  be  sustained  by  the  execution  of  the  works,  are  the 
38th  to  the  56th ;  and  in  those  cases  the  promoters  are 
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to  give  notice,  and  to  state  therein  what  sum  they  are 
willing  to  pay  {a),  and  they  are  liable  to  costs  where  the 
jory  give  a  greater  sum  by  way  of  compensation  than 
the  sum  so  offered,  {b)  The  last-mentioned  provision 
cannot  apply  to  a  case  where  no  offer  of  compensation 
is  requisite  or  has  been  made  by  the  promoters.  The 
result  of  the  inquiry  might  be  that  the  claimant  had 
sustained  no  damage :  The  Queen  v.  The  Lancaster  and 
Preston  Junction  Railway  Company,  6  Q.  B.  759.  It 
has  been  held  that  the  notice  mentioned  in  s.  38  is  not 
necessary  or  applicable  in  the  case  of  proceedings  under 
s.  68 :  Hailstone  v.  The  York,  Newcastle,  and  Berwick 
Railway  Company,  15  Q.  B.  404.  That  was  an  action 
of  debt  for  the  amount  of  compensation  claimed  by  the 
plaintiff  under  s.  68,  for  lands  taken  by  the  defendants, 


(a)  The  38th  section  enacts, 
that,  "before  the  promoters 
of  the  nndertaking  shall  issue 
their  warrant  for  summoning  a 
jury  for  settling  any  case  of 
disputed  compensation,  they 
shall  give  not  less  than  ten 
days'  notice  to  the  other  party 
of  their  intention  to  cause  such 
jury  to  be  summoned,  and  in 
such  notice  the  promoters  of 
the  undertaking  shall  state 
what  sum  of  money  they  are 
willing  to  give  for  the  interest 
in  such  lands  sought  to  he  pur- 
chased  hy  them  from  such  party, 
and  for  the  damage  to  be  sus' 
tained  by  him  by  the  execution 
of  such  works." 

(5)  The  61st  section  enacts, 
that,  "  on  every  such  inquiry 
before  a  jury,  where  the  verdict 
of  the  jury  shall  be  given  for  a 
greater  sum  than  the  sum  pre- 
viously offered  by  the  promo- 
ters of  the  undertaking,  aU  the 


costs  of  such  inquiry  shall  be 
borne  by  the  promoters  of  the 
undertaking;  but,  if  the  ver- 
dict of  the  jury  be  given  for 
the  same  or  a  less  sum  than 
the  sum  previously  offered  by 
the  promoters  of  the  under- 
taking, or  if  the  owner  of  the 
lands  shall  have  failed  to  ap- 
pear at  the  time  and  place  ap- 
pointed for  the  inquiry,  having 
received  due  notice  thereof, 
one  half  of  the  costs  of  sum- 
moning, impannelling,  and  re- 
turning the  jury,  and  of  taking 
the  inquiry  and  recording  the 
verdict  and  judgment  thereon, 
in  case  such  verdict  shall  be 
taken,  shall  be  defrayed  by  the 
owner  of  the  lands,  and  the 
other  half  by  the  promoters  of 
the  undertaking,  and  each 
party  shall  bear  his  own  costs, 
other  than  as  aforesaid,  inci- 
dent  to  such  inquiry." 
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a  railway  company:  the  dedaration  alleged  that  the 
plaintiff  gave  the  defendants  notice  in  writing  of  his 
daim  (which  exceeded  501.),  and  of  his  desire  to  have 
compensation  assessed  by  a  jory^  that  twenty-one  days 
had  eli^ised,  and  that  the  defendmUs  did  not  give  the 
plaintiff  notice  of  their  inieniion  to  issue  a  warrant,  nor 
did  they  issue  a  warranty  to  summon  a  jury  to  assess 
compensation:  the  defendants  pleaded,  that  th^  £d 
issue  a  warrant  within  twenty-one  days :  on  demurrer, 
assigning  for  cause  that  the  plea,  though  pleaded  to  the 
whole  count,  left  part  of  the  breach  unanswered, — it 
was  held,  by  Lord  Campbell,  Patteson,  J.,  and  Erie,  J., 
that  no  notice  was  required,  and  that  the  plea  was 
good, — dissentiente  Coleridge,  J.  [Cokridge,  J.  The 
court  of  Common  Pleas  in  this  case  seem  to  have 
adopted  the  doubt  I  ventured  to  express  in  the  case  just 
dted.  (a)  Parke,  B.  Several  of  the  clauses  anterior  to 
the  68th  are  applicable  to  the  cases  intended  to  be  dealt 
with  under  that  section ;  and  I  do  not  see  why  the  51st 
section,  which  provides  for  costs,  should  not  apply: 
otherwise,  the  company  might  escape  costs  where  they 


(a)  The  observationB  of  Mr. 
Justice  Coleridge  which  were 
relied  upon  in  the  court  below 
were  to  the  following  effect : — 
"There  ii  a  code  of  danses 
collected  together  nnder  one 
head,  viz.  the  purchase  of  lands 
otherwise  than  by  agreement ; 
and  both  sections  38  and  68 
are  included  under  that  head. 
Section  38  is  the  first  of  a 
series  of  clauses  regulating  the 
manner  in  which  compensation 
is  to  be  settled  by  a  jury.  One 
would  say  that  the  whole  of 
that  series  would  apply  to  juries 
summoned  to  assess  disputed 
compensation  under  all  circum- 


stances, whether  the  land  was 
actually  taken  or  only  intended 
to  be  taken;  and  the  words 
used  in  section  38  are  large 
enough  to  embrace  both 
branches.  Section  68  is  con- 
fined to  the  case  of  land  ac* 
tually  taken;  but,  do  not  the 
jury  clauses  contained  in  the 
previous  sections  also  apply  to 
a  jury  summoned  under  sec- 
tion 68  P  Some  of  them  clearly 
do ;  for,  the  warrant  is  to  issue 
'  to  summon  a  jury  for  settling 
the  same  in  the  manner  herein 
provided ; '  and,  if  some  apply, 
why  should  not  section  38  also 
apply  P" 
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take  or  injuriously  affect  land  without  previous  negotia- 
tion^ but  would  be  liable  for  costs  where  they  proceed 
properly  and  bargain  for  it  in  the  first  instance.]  Cot- 
rigaU  v.  The  London  and  Blackwall  Railway  Company^ 
5  M.  &  G.  219,  6  Scott,  N.  R.  241,  shews  that  costs 
can  only  be  given  by  express  enactment. 
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Butt  (with  whom  was  Hugh  HUl),  for  the  defendant 
in  error,  was  stopped  by  the  court. 


Parke,  B.  We  are  unanimously  of  opinion  that  the 
judgment  of  the  court  of  Common  Pleas  in  this  case 
must  be  affirmed,  and  that  upon  a  very  clear  view  of  the 
several  provisions  of  the  statute.  The  lands  of  the 
plaintiff  below  have  been  injuriously  affected  by  the 
execution  of  the  works  of  the  company,  and  the  latter 
have  not  adopted  the  course  pointed  out  by  the  earlier 
sections  of  the  act  for  making  satisfaction.  The  plaintiff, 
therefore,  is  clearly  entitled  to  demand  compensation 
under  s.  68.  The  statute  contemplates  and  provides  for 
three  states  of  things, — first,  where  the  amount  claimed 
does  not  exceed  50/. ;  in  which  case  the  dispute  is  to  be 
settled  by  two  justices ;  s.  22, — secondly,  where  the  claim 
exceeds  50/.,  and  the  claimant  is  desirous  of  having  the 
amount  ascertained  by  arbitration ;  in  which  case  the 
68th  section  provides,  "that,  unless  the  promoters  of 
the  undertaking  be  willing  to  pay  the  amount  of  com- 
pensation so  claimed,  and  shall  enter  into  a  written 
agreement  for  that  purpose  within  twenty-one  days  after 
the  receipt  of  notice  from  the  party  entitled,  the  same 
shall  be  settled  by  arbitration  in  the  manner  therein 
provided, — thirdly,  where,  in  the  case  of  a  claim  ex- 
ceeding 50/.,  the  claimant  is  desirous  of  having  the 
question  of  compensation  settled  by  a  jury ;  in  which 
case  he  may  give  the  promoters  of  the  undertaking 
notice  of  such  his  desire,  and  the  same  section  (68) 
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provides,  that,  unless  the  pFomoters  "  be  willing  to  pay 
the  amount  of  compensation  so  claimed^  and  enter  into 
a  written  agreement  for  that  purpose,  they  shall,  within 
twenty-one  days  after  the  receipt  of  such  notice,  issue 
their  warrant  to  the  sheriff  to  summon  a  jury  for 
settling  the  same  in  the  fnanner  herein  provided,  and  in 
default  thereof  they  shall  be  liable  to  pay  to  the  party  so 
entitled  as  aforesaid  the  amount  of  compensation  so 
claimed,  and  the  same  may  be  recovered  by  him,  with 
costs,  by  action  in  any  of  the  superior  courts/'  Now, 
there  are  no  subsequent  provisions  in  the  act  for  arbi- 
tration: so  br,  therefore,  the  68ih  section  must  of 
necessity  refer  to  the  previous  provisions  with  respect 
to  arbitration,  and  among  them  there  is  a  clause 
(s.  34)  which  provides  for  th«  costs  of  the  arbitration. 
Neither  is  there  any  subsequent  provision  in  the  act  for 
the  summoning  of  a  jury :  the  provisions  as  to  that  are 
contained  in  ss.  41 — 50.  The  5l8t  section  enacts,  that, 
"  on  every  such  inquiry  before  a  jury,  where  the  verdict 
of  the  jury  shall  be  given  fbr  a  greater  sum  than  the  sum 
previously  offered  by  the  promoters  of  the  undertaking, 
all  the  costs  of  such  inquiry  shall  be  borne  by  the  pro- 
moters of  the  undertaking ;  but,  if  the  verdict  of  the 
jury  be  given  for  the  same  or  a  less  sum  than  the  sum 
previously  offered  by  the  promoters  of  the  undertaking, 
or  if  the  owner  of  the  lands  shall  have  failed  to  appear 
at  the  time  and  place  appointed  for  the  inquiry,  having 
received  due  notice  thereof,  one  half  of  the  costs  of 
summoning,  impannelling,  and  returning  the  jury,  and 
of  taking  the  inquiry,  and  recording  the  verdict  and 
judgment  thereon,  in  case  such  verdict  shall  be  taken, 
shall  be  defirayed  by  the  owner  of  the  lands,  and  the 
other  half  by  the  promoters  of  the  imdertaking,  and 
each  party  «hall  bear  his  own  costs,  other  than  as  afore- 
said, incident  to  such  inquiry .^^  And  s.  52  provides  for 
the  taxation  of   such   costs.     We  are   all  clearly   of 
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opinion  that  the  68th  section  applies,  amongst  others,  to 
88.  51  and  52.  The  declaration  in  this  case  alleges  that 
the  plaintiff  below  claimed  1000/.  by  way  of  compensa- 
tion for  tbe  injury  he  had  sustained  from  the  execution 
of  the  company^s  works,  that  the  promoters  offered  him 
60/.,  and  that  the  jury  awarded  him  215/.  We  there- 
fore think  that  the  plaintiff  below  was,  by  the  combined 
operation  of  ss.  51  and  68,  entitled  to  his  costs  of  the 
inquiry. 

It  is  unnecessary  for  us  to  say  what  our  decision 
would  have  been  if  no  offer  had  been  made  on  the  part 
of  the  promoters. 

In  the  course  of  the  argument,  it  was  insisted  on  the 
part  of  the  company,  that  the  provision  as  to  costs  in 
one  event  in  s.  68, — viz.  in  the  event  of  the  claimant 
giving  them  notice  in  writing  of  his  desire  to  have  the 
question  of  compensation  settled  by  a  jury,  and  of  their 
declining  either  to  pay  the  amount  so  claimed  or  to 
i«me  their  warrant  to  the  sheriff  to  summon  a  jury,- 
shews  that  the  legislature  did  not  intend  to  impose 
upon  them  a  liability  to  costs  in  any  other  event.  But 
it  was  necessary  that  the  costs  should  be  specially  pro- 
vided for  in  that  case,  inasmuch  as  it  was  one  to  which 
the  clauses  as  to  inquiries  before  a  jury  summoned 
under  the  warrant  of  the  promoters,  or  before  an  arbi- 
trator, would  not  be  applicable  so  as  to  enable  the 
claimant  to  get  his  costs  under  those  provisions. 

We  do  not  consider  it  necessary  to  say  whether  or 
not  we  concur  in  the  doubt  suggested  by  the  court 
below  as  to  the  propriety  of  the  decision  of  the  majority 
of  the  court  of  Queen's  Bench  in  the  case  of  Hailstone 
V.  7%e  Yorkj  Newcastle,  and  Berwick  Railway  Company, 
15  Q.  B.  404;  for,  we  think  that  case  may  be  very 
good  law,  and  yet  the  decision  in  the  present  case  also 
may  be  right. 

Judgment  affirmed. 
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Cooper  v.  Parker. 

Feb.l. 

Payment  of  a      X  HIS  was  an  action  of  debt  for  work  and  labour  as  an 

smaller  sixm, 

with  an  agree-    attorney  and  solicitor^  for  money  lent^  money  paid^  and 

dkm  a  defence     "Qoney  found  due  upon  an  account  stated. 

andpayoosto,        T^g  defendant  pleaded. — first,  never  indebted,— se- 

may  be  pleaded  .-ii 

in  satiflfaction  condly,  payment, — thirdly,  that  the  alleged  cause  of 

m^^^ether  ^^on  did  not  accrue  within  six  years  before  this  suit, — 

SS^td^t^  fourthly,  that,  at  the  time  of  the  making  of  the  said 

To  debt  for  contracts  and  of  the  accruing  of  the  claim  in  the  de- 

labour,  money  claration  mentioned,  he  the  defendant  was  an  iD&at 

^n^t*^  within  the  age  of  twenty-one  years, — 

pleaded,  that.  Fifthly,   that,   after  the   accruing  of   the  supposed 

croingand  causes  of  action  in    the  declaration  mentioned,   and 

SSe^of  the"  '''^''^^*  *^®  same  were  subsisting,  and  before  the  com- 

nusesofac-  mcncement  of  this  suit,  the  plaintiff  levied  his  plaint 

tion,  and  be- 
fore snit,  the      against  the  defendant  in  the  county-court  of  Cheshire 

a^l^i^t^  ^o^de^  »^  Congleton,  then  having  jurisdiction  in  that 
certain  county-  behalf,  to  recover  the  sum  of  50/.  then  claimed  by  the 

court  to  recover 

50/.  claimed  to  plaintiff  to  be  due  from  the  defendant  to  the  plaintiff,  to 
from^the  de-  ^^'  ^^^  money  lent,  and  money  paid  by  the  plaintiff  for 
fondant  for        the  use  of  the  defendant  at  his  request,  and  for  interest 

money  lent, 

&c ;  that  the  thereon  from  the  14th  of  May,  1846,  and  also  to  recover 
fended  himself   ^^^  same  on  an  account  stated ;  and  the  defendant  then 

against  the 

said  plaint,  and,  being  an  infant  at  the  time  of  the  accruing  of  the  causes  of  action  for 
whidi  the  plaint  was  levied,  gave  notice  of  a  defence  on  that  ground ;  that,  before  trial, 
and  before  the  commencement  of  this  suit,  it  was  agreed  between  the  plaintiff  and  defendant 
that  the  defendant  should  pay  the  plaintiff  30/.,  and  the  costs  of  the  pUdnt,  and  that  the 
plaintiff  should  accept  the  said  sum  of  30/.,  and  the  petformamee  by  the  defemdant  of  ike 
agreement  in  thit  plea  mentioned,  recpectiTely,  in  full  satisfaction  and  disdiarge  of  the 
causes  of  action,  &c. ;  and  that  the  30/.  was  paid  to  and  receiTed  by  the  pbuntif^  and  the 
costs  of  the  plaint  paid  by  the  defendant,  &c : — Hdd, — ^by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  court  of  Common  Pleas, — that,  assuming  the  claim  in  the 
county-court  to  have  been  for  a  liquidated  demand,  the  plea  was  a  good  plea  of  satis&ctkm. 
Upon  the  argument  of  a  writ  of  error  on  the  ground  that  a  plea  which  has  been  found 
fbr  tiie  defendimt  is  bad  in  law,  it  is  no  ground  for  a  venire  de  novo^  that  the  finding  upon 
that  plet  18  inconsistent  with  the  finding  on  another  issue. 
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defended  himself  against  the  said  plaint,  and,  bemg  then  1855. 
and  at  the  time  of  the  accruing  of  the  said  supposed  coopeb 
causes  of  action  for  which  the  said  plaint  was  levied  as  ^' 

aforesaid  an  infant  under  the  age  of  twenty-one  years, 
gave  due  notice  in  the  said  suit  in  the  said  county-court 
that  he  should  defend  himself  against  the  said  plaint  on 
the  ground  of  infancy ;  and  thereupon,  and  before  any 
trial  had  of  the  said  suit  in  the  said  county-court,  and 
before  the  commencement  of  this  suit,  it  was  agreed  by 
and  between  the  plaintiff  and  the  defendant,  that  the 
defendant  should  pay  to  the  plaintiff  the  sum  of  30/., 
.and  that  the  defendant  should  pay  the  costs  of  the 
ld«ntiff  by  him  incurred  in  the  said  plaint,  and  the 
defendant  should  make  such  last-mentioned  payments 
respectively,  and  the  plaintiff  should  accept  and  receive 
the  said  sum  of  30/.  and  the  performance  by  the  defendant 
of  the  agreement  in  this  plea  mentioned,  respectively,  in 
fiUl  satisfaction  and  discharge,  as  well  of  the  supposed 
causes  of  action  for  which  the  said  plaint  was  so  levied 
as  aforesaid,  as  of  all  causes  of  action  whatsoever  which 
the  plaintiff  then  had  against  the  defendant:  That 
afterwards,  and  before  this  suit,  in  pursuance  and 
performance  of  the  said  agreement  in  this  plea  men- 
tioned, he  the  defendant  then  paid  to  the  plaintiff 
the  said  sum  of  30/.,  and  then  paid  the  costs  of  the 
plaintiff  by  him  incurred  in  the  said  plaint,  and  the 
plaintiff  then  accepted  and  received  from  the  defendant 
the  said  sum  of  30/.,  and  the  performance  by  the  de- 
fendant of  the  agreement  in  this  plea  mentioned,  re- 
spectively, in  full  satisfaction  and  discharge,  as  well  of 
the  supposed  causes  of  action  for  which  the  said  plaint 
was  levied  as  aforesaid,  as  of  all  causes  of  action  whatso- 
ever which  the  plaintiff  then  had  against  the  defendant. 
The  plaintiff  joined  issue  on  the  first,  second,  third, 
and  fiftli  pleas,  and  also  on  the  fourth  plea  so  far  as  the 
same  related  to  the  claim  for  money  lent  and  for  jnoney 
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1855.  found  to  be  due  upon  accounts  stated ;  and,  as  to  the 
CooPEB  said  fourth  plea,  so  far  as  the  same  related  to  the  residue 
Pabkbb  ^^  ^^^  declaration,  that  the  work  and  labour  performed 
and  bestowed,  was  work  and  labour  necessary  for  and 
suitable  to  the  then  estate,  degree,  and  condition  of  the 
defendant,  and  that  the  money  paid  and  advanced  was 
necessarily  paid  and  advanced  for  necessaries  for  and 
suitable  to  the  then  estate,  degree,  and  condition  of  the 
defendant.     Issue  thereon. 

The  cause  was  tried  before  Lord  Campbell,  at  the 
Chester  Summer  Assizes,  in  1853,  when  a  verdict  was 
found  for  the  plaintiff  on  the  first  four  issues,  and  for 
the  defendant  on  the  fifth.  The  plaintiff  afterwards 
moved  for  judgment  non  obstante  veredicto  on  the  fifth 
issue,  but  the  rule  was  refused, — antd,  Vol.  XIV,  p.  118. 

A  writ  of  error  having  been  brought  upon  this  judg- 
ment, the  case  now  came  on  for  argument,  before 
Parke,  B.,  Alderson,  B.,  Coleridge,  J.,  Erie,  J.,  Piatt,  B., 
Martin,  B.,  and  Crompton,  J. 

JVilles,  for  the  plaintiff  in  error.  There  is  a  material 
inconsistency  upon  this  record,  which  will  entitle  the 
plaintiff  to  a  venire  de  novo,  even  if  the  court  should 
hold  the  fifth  plea  to  be  a  good  one,-^the  jury  finding, 
on  the  fourth  plea,  that  the  defendant  was  not  an  infimt 
at  the  time  of  the  accruing  of  the  causes  of  action,  and, 
for  the  purposes  of  the  fifth  plea,  finding  that  he  was  an 
infant.  [Parke ,  B.  You  ask  for  judgment  non  ob- 
stante veredicto.  We  are  dealing  only  with  the  fifth 
plea.  But,  assuming  that  the  defendant  was  not  an 
infant,  the  plea  is  a  perfectly  good  plea.]  It  is  sub- 
mitted that  the  plea  is  a  bad  plea,  and  that  the  plaintiff 
is  either  entitled  to  judgment  non  obstante  veredicto  or 
to  a  venire  de  novo.  The  court  below,  without  giving 
any  reasons  for  their  judgment,  decided  that  the  aver- 
ment of  infancy  was  an  immaterial  averment,  and  that 
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the  plea  afforded  a  good  defence.  The  plaintiff  having  1855. 
a  good  cause  of  action  for  a  pecuniary  demand^  that  coopbb 
cause  of  action  cannot  be  satisfied  by  any  money  pay-  *'• 

ment  short  of  the  full  amount.  [Parke,  B.  That  doc- 
trine applies  only  to  a  certain  ascertained  debt.  In 
Doum  V.  Hatcher,  10  Ad.  &  E.  121,  2  P.  &  D.  292, 
the  distinction  between  an  ascertained  and  liquidated 
demand,  and  one  which  is  unliquidated,  did  not  attract 
attention.  It  has  always  seemed  to  me  that  the  case 
was  questionable  on  that  account.  To  make  this  plea 
bad,  the  plaintiff  should  have  replied  that  it  was  an  as- 
certained demand.]  It  lies  on  the  defendant  to  shew 
that  the  demand  is  unliquidated,  and  not  upon  the 
plaintiff  to  reply  it.  Down  v.  Hatcher  has  constantly 
been  acted  upon,  and  it  cannot  be  disregarded  without 
overturning  Cumber  v.  Wane,  I  Stra.  426,  Fitch  v. 
Sutton,  5  East,  230,  and  numerous  other  authorities,  {a) 
Another  rule  is,  that  the  satisfaction  must  appear  upon 
the  record  to  be  reasonable.  [Coleridge,  J.  Is  not  the 
rule,  that  it  must  not  appear  to  be  unreasonable  ?  Pratt, 
C.  J.,  says,  in  Cumber  v.  Wane,  "  It  must  appear  to  the 
court  to  be  a  reasonable  satisfaction;  or  at  least  the 
contrary  must  not  appear.^^  Cumber  v.  Wane  is  very 
much  qualified  by  the  court  of  Exchequer  in  Sibree  v. 
Tripp,  15  M.  &  W.  23.]  In  Sibree  v.  mpp,  it  was 
held  that  the  acceptance  of  a  negotiable  security  may  in 
law  be  a  satisfaction  of  a  debt  of  a  greater  amount. 
[Alderson,  B.  You  may  give  a  negotiable  note  in 
satisfaction  of  an  unliquidated  debt  or  demand  of  a 
greater  amount,  but  you  cannot  give  money  f]  In 
Sibree  v.  Tripp,  Mr.  Baron  Alderson  observes  that  a  man 
may  give  in  satisfaction  of  a  debt  of  100/.  a  horse  of  the 
value  of  5/.,  but  not  51"  In  Mitchell  v.  Cragg,  10  M.  & 
W.  367,  to  a  declaration  against  the  acceptor  of  a  bill  of 

(a)  See  the  notes  to   Cumber  v.  Waney  1  Smitli's  Leading 
Cajies,  146. 
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1855.  exchange  for  16/.  12«.,  drawn  by  F.  &  O.^  and  indorsed 
Cof^^  by  them  to  the  plamtiflf,  the  defendant  ]^eaded, — firet, 
»^^  that^  after  the  bill  became  due.  F.  &  G.^  being  then  the 
holders^  applied  to  the  defendant  for  paymeirt  of  the 
bill;  that  the  defendant  paid  them  7i.  2#.,  which,  to- 
gether with  the  price  of  a  horse  which  the  defimdant 
had  sold  to  F.  &  G.,  and  the  price  ci  whidi  it  was 
agreed  between  them  shonld  be  set  off  and  allowed 
against  the  defendant's  acceptanoe,  F.  &  G.  aoc^ted  in 
satisfacticm  and  diadiai^  of  the  bill;  and  that  the  bill 
was  not  indorsed  to  the  plaintiff  nntal  aft^  the  said 
satisfection  and  discharge,  and  after  it  became  doe, — 
seocmdly,  that,  before  the  bill  came  into  the  possession 
isf  the  plaintiff,  it  was  indorsed  in  blank  by  F.  &  Co.  to 
C.  &  Co. ;  that,  after  it  became  due,  it  being  thai  in 
the  hands  of  C.  &  Co.,  F.  &  Co.  gave  C.  &  Co.  another 
bill,  accepted  by  them,  for  the  same  amoont,  which  C.  & 
Co.  received  on  aooomit  ci  the  first-mentioned  bill,  and 
which  was  paid  by  F.  &  G.  at  maturity ;  that,  after  the 
second  bill  was  so  given,  the  de£mdant  paid  to  F.  &  G. 
7L  2#.,  which  together  with  the  price  and  value  of  a 
horse  which  the  defendant  had  wM  to  F.  &  G.,  and  the 
price  of  widdi  it  was  i^reed  betwe^i  them  should  be  set 
off  against  the  defendant's  acceptance,  F.  &  G.  accepted 
in  satisfecticA  and  discharge  of  the  bill;  that,  at  the 
time  of  the  giring  of  the  second  bill  by  F.  &  G.  as  afore- 
said, and  at  the  time  of  the  said  settlement  between  the 
defendant  and  F.  &  G.,  the  bill  in  the  declaration  men- 
tioned remained  in  the  hands  of  C.  &  Co.,  and  was  not 
indorsed  to  the  plaintiff  until  afi^er  the  giving  of  the 
second  bill  by  F.  &  G.,  nor  until  after  it  became  due. 
It  was  held,  that  the  pleas  were  bad  in  substance, 
because  they  did  not  shew  that  the  simi  paid  by 
the  defendant,  together  with  the  price  of  the  horse, 
equalled  the  amount  of  the  bill  of  exchange, — Parke, 
B.,  saying :  '^  It  is  left  uncertain  whether  the  horse  was 
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sold  for  a  fixed  price,  or  upon  a  quantum  valebat.  It  is  1855. 
consistent  with  the  statements  in  the  pleas,  that  the  coop^ 
horse  was  sold  for  5/. :  if  that  was  the  ease,  that  sum,  _  ^^ 
together  with  the  71.  2».,  would  not  equal  the  amount  of 
the  bill,  and  consequently  would  not  be  any  satisfac- 
tion/' That  case  shews  that  the  mere  introduction  of 
another  matter  the  value  of  which  is  uncertain,  does  not 
amount  to  satisfaction.  [Parke,  B.  I  cannot  see  why 
this  is  not  a  good  plea.  The  value  of  the  defendant's 
giving  up  the  question  in  the  action  in  the  county- 
court  cannot  be  aitoertained.  In  dealing  with  a  plea  of 
this  sort,  the  court  does  not  enter  into  a  consideration 
of  the  value  of  the  satisfaction,  if  the  plaintiff  agrees  to 
accept  it.  The  advantage  to  the  plaintiff  of  the  defend- 
ant's givii^  up  the  plea  of  infancy  in  the  county-court, 
though  an  untrue  one,  might  be  great.]  It  is  material 
that  one  should  know  the  true  value  o£  Doum  v. 
Hatcher.  [Parke,  B.  Assuming  this  to  be  a  liquidated 
demand,  is  the  plea  bad?]  Supposing  this  were  an 
action  for  a  liquidated  demand  of  45/.,  the  plea  shews 
no  answer.  The  plea  amounts  to  this, — that  45/.  being 
due  at  the  time,  an  action  is  brought  against  the  de- 
fendant in  the  county-court  for  50/.,  and  in  that  action 
the  defendant  pleaded  infancy  at  the  time  the  cause  of 
action  arose,  and  that,  before  trial,  it  was  agreed  be- 
tween the  plaintiff  and  defendant,  that  the  latter  should 
pay  the  former  30/.  and  the  costs  incurred  in  the 
county-court,  and  that  the  plaintiff  should  receive  the 
30/.  and  the  performance  of  the  defendant's  agreement 
in  satisfaction  of  the  causes  of  action,  and  that  the  30/. 
and  costs  were  accordingly  paid.  Everything  done  in 
the  county-court  sounds  in  a  money  payment.  [Parke, 
B.  The  defendant  gives  up  the  plea  of  infancy,  and  the 
chance  of  the  plaintiff's  failing  to  recover  in  the  county- 
court.]  There  is  nothing  said  about  the  withdrawal  of 
the  plea  of  infancy ;  nor  is  there  any  allegation  that  the 
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1855.        costs  in  the  county-court  equalled  the  difference  be- 

tween  80/.  and  45/.     All  that  the  plea  shews,  is,  that 

0.  the  defendant  avoids  the  payment  of  the  45/.  by  the 

payment  of  30/.  and  an  uncertain  amount  of  costs. 

JVelsby,  for  the  defendant^  was  not  called  upon. 

Parke,  B.  The  fifth  plea  is  clearly  a  good  plea  of 
accord  and  satisfaction.  The  decision  of  the  court  of 
Common  Pleas  was  quite  right.  Whenever  the  ques- 
tion may  arise  as  to  whether  or  not  Down  v.  Hatcher  is 
good  law,  I  should  have  a  great  deal  to  say  against  it : 
but,  this  being  a  good  plea  of  satisfaction,  assuming  the 
demand  to  be  liquidated,  it  is  unnecessary  to  say  any- 
thing about  that  case;  The  plaintiff,  besides  the  80/., 
gets  rid  of  the  plea  of  infancy,  and  also  gets  what  it  was 
before  uncertain  whether  he  would  get,  viz.  the  costs. 
It  seems  to  me  that  that  is  a  perfectly  good  satisfac- 
tion. The  court  cannot  enter  into  a  consideration  of 
the  value  of  the  satisfaction,  which  upon  the  face  of  it 
is  uncertain. 

Martin,  B.  I  shall  always  be  ready  to  concur  in 
such  a  judgment  as  tends  to  allow  parties  to  contract  for 
themselves  what  engagements  they  please. 

Alderson,  B.  I  entirely  concur  in  the  soundness  of 
that  principle. 

The  rest  of  the  court  concurring. 

Judgment  for  the  defendant. 
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THE    PRINCIPAL    MATTERS. 


ACCOED  AND  SATISFACTION. 
See  Pleading,  III. 

ACKNOWLEDGMENT. 
I.   Under  3^4,W:4,,c.  74,  s.  83,— i&c 
Husband  and  Wife. 

II.  Informality  of  Rules  of  Hilary 
Term,  1834. 
Motion  to  take  off  the  files  of  the 
court  a  certificate  of  acknowledgment, 
on  the  ground  of  one  of  the  commis- 
sioners being  interested  in  the  trans- 
action giving  occasion  for  the  acknow- 
ledgment.    In  re  Ollerton,  796. 

ACT  BOOK. 
A  copy  (unstamped)  of  the  Act  Book 
of  the  Ecclesiastical  Court  is  admis- 
sible in  evidence  under  the  14  &  15 
Vict.  c.  99,  s.  14.   Darrett  v.  Meuxy  142. 

ACT  OF  PAEUAMENT. 

Bee  Inclosube-Act. 
Pbohibition. 

ADMIRALTY  COUET. 

Jurisdiction  of 
To  an  action  for  an  injury  to  the 
plaintifis'  vessel  by  a  collision  in  the 
river  Thames,  the  defendants  pleaded. 


that  the  merits  in  respect  of  the  de- 
mand by  this  action  sought  to  be  en- 
forced, had  been  already  tried  and 
determined,  and  certain  proceedings, 
to  which  the  plaintifis  and  defendants 
were  parties,  had  been  had  in  the  Ad- 
miralty court,  and  that  the  merits 
upon  which  the  plaintifis  sought  to  re- 
cover in  this  action  were  thereby  and 
then  tried,  and,  after  due  proceedings 
had  and  taken  in  the  said  court,  and 
in  due  form  of  law^  determined  by  that 
court  in  favour  of  the  defendants ;  and 
that  it  was  then  held  and  adjudged  by 
the  said  court  that  the  collision  oc- 
curred through  the  negligence  of  the 
plaintifis,  and  not  through  the  negli- 
gence of  the  defendants : — 

Held,  that  the  plea  was  no  answer 
to  the  action,  inasmuch  as  it  did  not 
shew  upon  the  face  of  it  that  the  Ad- 
miralty court  had  jurisdiction  over  the 
matter  in  question.  Harris  v.  Willis, 
710. 

AFFIDAVIT. 

I.   Cf  Service  of  Writ  of  JEjectmeni,— 

See  Ejectment,  I. 

II.  On  Motion  to  set  aside  Outlawry, 
The  affidavit  upon  a  motion  to  set 
aside  proceedings  to  outlawry  for  ir- 


regolaritj,  mnst  shew  that  the  part; 
making  the  applicatjon  i«  dulf  mitho- 
rised  aa  the  atAaeaey  of  the  deFendsiit. 
Skinner  v.  Carter,  473. 

in.  Sramre  in. 

The  conrt  allowed  a  certificate  of 
acknowledgment  and  affidavit  of  veri- 
fication (tdcen  in  New  South  Wales) 
to  be  reeeired  and  filed,  notwithstand- 
ing an  eraanre  in  a  material  part  of 
the  affidavit, — there  being  aatiifaotor7 
evidence  (by  affidavit)  that  the  eraenre 
was  made  before  the  acknowledgment 
and  affidavit  were  taken  and  sworn. 
In  re  Mary  Single.  440. 

t.  The  jurat  of  an  affidavit  of  the 
dne  taking  of  an  acknowledgment  at 
Sydney  had  an  inteFtineation  in  the 
body  of  it,  and  an  erasnre  in  the  jurat : 
— The  otnirt  refoaed  to  allow  it  to  be 
fifed.    In  re  Tiemey,  761. 

IV,    J^ffldaoita  in  Antaer  to    "  Seto 

Matter,"  under  tie  i7  ^  18 

yict.  B.  136,  t.  45. 

Praetioe  aa  to  allowing  af&davits  to 

be  filed  in  answer  to  "  new  matter," 

under  the  46th  section  of  the  Common 

Law  Prooedore  Act,  1854,  17  4  18 

Vict.  0. 126.     Sm»p««  t.  Sadd,  767. 

AGREEMENT. 
See  CoNTSACT. 

AUJEEMAN. 
See  LiNDLOBD  LSD  Tbnakt,  IV. 

AMENDMENT. 
I.  Of  Record  at  Niii  Priue. 
1-  The  declaration  in  an  action  for 
giving  a  false  character  of  one  P.,  a 
clerk,  alleged  that  the  defendant 
frandulently  represented  to  the  plain- 
tiff that  the  reason  why  he  had  dis- 
missed P.  A-om  his  employ,  was,  the 


deoeate  in  his  business,  and  that  the 
defendant  recommended  the  plaintiff 
to  try  P.,  and  knowingly  auppreased 
andi  coneealed  from  the  plaintiff  the 
fact  ttot  P.  had  been  dismissed  trwa 
his  employ  on  account  of  dishonesty. 

It  appeared  at  the  trial  that  P.  had 
been  guilty  of  dishonesty  while  in  the 
defendant's  employ,  but  that  the  de- 
fendant had  not  mentioned  that  fact 
to  the  plaintiff'  when  he  recommended 
him  to  try  P.  It  farther  appeared, 
howereEr  that  P.  had  not  been  dis- 
missed &om  the  defendant's  employ 
on  account  of  his  dishonesty,  but  really 
for  the  reaaon  whidi  the  defendant 
had  assigned  to  the  plaintiff. 

The  judge  at  the  trial  refused  to 
allow  the  detdarataon  to  be  amended 
by  inserting  an  allegation  "  that  P., 
whilst  in  the  dafendant'a  employ,  was 
gnilty  of  dishonesty,"  instead  of  the 
allegation  "  that  F.  had  been  dismissed 
from  the  employment  of  the  defendant 
on  account  of  dishonesty:" — Held, 
that  the  amendment  was  j«>operiy  re- 
fused,—the  matter  in  eontrovvrsy  be- 
tween the  parties  being,  not  whether 
tJie  defmidant  had  fraudulently  sup- 
pressed the  fact  that  P.  had  been 
guilty  of  dishonesty,  bat  whether  he 
bad  given  the  true  reaaon  for  having 
dismissed  him.     Wilkin  v.  Seed,  193. 

3.  Semble,  that  it  is  for  the  judge  at 
the  trial,  looking  at  the  record  and  at 
the  evidence,  to  say  what  ia  "the  real 
question  in  controversy  between  the 
parties,"  within  the  meaning  of  the 
Common  Law  Procedure  Act,  1862. 
15  A  16  Vict.  c.  76,  s.  238.    74. 

3.  To  a  count  for  money  bad  and 
received,  the  defendant  pleaded,  that 
the  "said  debt  for  money  received 
became  due  fr«m,  and  was  cootncted 
by,  the  defendant  jointly  with  A.,  and 
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not  by  the  defendant  alone,  nor  b j  the 
two  jointly  and  seTerally,  bnt  only 
jointly;"  that,  afW  the  accroing  of 
the  causes  of  action  in  the  count  men- 
tioned, the  plaintiff  sued  A.  for  money 
had  and  received  and  in  trover,  and 
recovered  a  judgment  against  him  for 
100^.  and  costs  f  and  that  the  causes 
of  action  in  respect  of  which  the  plain* 
tiff  so  recovered  that  judgment  against 
A.  included  all  the  causes  of  action  to 
which  the  plea  was  pleaded. 

It  appeared  in  evidence,  that  the 
defendant  and  A.  had  wrongfully  con- 
verted the  goods  of  the  plaintiff  by 
selling  them ;  that  the  proceeds  of  the 
sale  (150^.)  were  received  by  the  de^ 
fendant  alone;  and  that  the  plaintiff 
had  sued  A.,  and  recovered  a  verdict 
for  1002.,  as  the  value  of  the  goods  so 
converted;  but  that,  in  consequence 
of  A.'s  insolvency,  he  had  obtained  no 
satisfiEiction. 

Upon  its  being  objected,  at  the  trial 
of  this  action,  that  these  &cts  did  not 
sustain  the  plea,  the  judge  allowed  the 
defendant  to  amend  by  substituting 
for  the  words  above  in  inverted  com- 
mas, the  following,  "the  said  money 
was  money  received  for  and  as  being 
the  proceeds  of  the  sale  of  the  goods 
in  the  last  count  and  hereinafter  men- 
tioned :" — 

Held,  that  the  amendment  was  pro- 
perly allowed,  though  the  judge  im- 
posed no  terms  on  the  defendant,— 
and  that  the  amended  plea  afforded  a 
complete  answer  to  the  claim  of  the 
plaintiff  in  this  action.  Buckland  v. 
Johnson^  146. 

II.  On  Trial  by  the  Record. 

Upon  a  trial  by  the  record,  the  court 

amended  the  declaration  by  inserting 

therein  the  true  amount  recovered  by 

the  judgment  under  the  15  &  16  Vict. 


c.  76,  B.  222.    Hunter  v.  Emmanuel, 
290. 

in.  Cf  Special  Case. 

The  court  will  not  allow  a  special 

case  to  be  amended,  by  raising  a  point 

which  the  parties  have  not  raised  for 

their  consideration.    Hills  v.  Hunt,  1. 

IV.  Of  Pleadings  coffer  Argument, — 
See  Canham  v.  Barry,  621. 

APPEAL. 
I.  On  Motion  for  New  Trial. 
Semble,  that  the  34th  and  35th  sec- 
tions of  the  Common  Law  Procedure 
Act.  1854,-17  &  18  Vict.  c.  125,— are 
not  retrospective,  though  the  44th  sec- 
tion is.    Jenkins  v.  Betham,  189. 

II.  From  Decisions  of  Revising  Bar^ 
risters, — See  Bboistbation  of 
VoTBas. 

m.  From  the  County^  Court,  —  See 
County  Court,  L 

APPRAISEMENT. 
See  Abbitbahent,  I. 

AEBITRAMENT. 
L  Submission. 
1.  What  amounts  to."] — ^The  plaintiffs 
declared  against  the  defendants,  as 
sureties,  upon  a  deed,  dated  the  SOth  of 
March,  1853,  between  A.,  of  the  first 
part,  the  plaintiffs  (a  corporation)  of 
the  second  part,  and  the  defendants  of 
the  third  part,  whereby  A.,  in  consi- 
deration of  a  certain  sum  of  money  to 
be  paid  as  therein  mentioned^  cove- 
nanted with  the  plaintiffs  that  he  would, 
on  the  execution  thereof, commence,  and, 
within  three  months  from  the  date  of 
the  deed,  finish  in  a  workmanlike 
manner,    a    gas-holder   tank  for  the 
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pbuDtiffs, — ^with  a  penalty  for  default ; 
and  the  defendants,  as  sureties  for  A., 
corenanted  for  the  due  performance  by 
A.  of  all  the  covenants,  &o.,  in  the 
deed  contained  on  the  part  of  A.,  which 
should  be  subsisting  and  not  annulled 
or  avoided,  and  that  they  would,  in 
case  of  default,  pay  the  plaintififs  such 
sum  as  and  for  liquidated  damages  as 
J.  E.,  the  plaintiff's  engineer,  should  in 
his  opinion  adjudge  to  be  reasonable  and 
proper  to  be  paid  for  such  dtfault,  not 
exceeding  300Z.  The  declaration  al- 
leged a  default  by  A.,  and  that  the 
said  J.  E.  had  in  his  opinion  adjudged 
300^.  to  be  reasonable  and  proper  to  be 
paid  to  the  plaintiffs  as  and  for  liqui- 
dated damages  for  A/s  default. 

The  defendants  farther  pleaded, — 
that,  before  the  adjudication  of  J.  E., 
the  defendants  and  A.  gave  him  notice 
that  they  respectively  revoked  any 
submission  or  reference  to  arbitration 
contained  in  the  deed  : — Held,  bad ; 
the  adjudication  by  J.  E.  being  a  mere 
appraisement,  and  not  an  award.  The 
Northampton  Oas-IAght  Company  v. 
Pamell,  630. 

2.  By  Bankrupt."} — It  is  competent 
to  a  bankrupt,  if  he  will,  to  become 
party  to  a  reference  concerning  a 
matter  which  has  passed  to  his  as- 
signees ;  and,  if  the  bankrupt  be  or- 
dered by  the  arbitrator  to  pay  costs, 
the  court  will  enforce  the  pa3rment  by 
rule  under  the  1  &  2  Vict.  c.  110,  s.  18. 
In  re  Milnes  and  Robertson,  461. 

II.  JExecution  of  Award, 
1.  A  cause  and  a  Chancery  suit  to 
which  A.  and  B.  were  parties  were  by 
an  order  of  nisi  prius  referred  to  an 
arbitrator.  C,  who  was  a  party  to  the 
Chancery  suit,  but  not  a  party  to  the 
action  (which  arose  out  of  it),  refused 


to  beoome  a  party  to  the  reference : — 
Held,  that  his  refusal  was  no  ground 
for  allowing  A.  to  rescind  the  order  of 
reference.     Wilson  v.  Morrell,  720. 

2.  Where  a  matter  is  referred  to  the 
award  of  three  arbitrators,  or  any  two 
of  them,  the  two  who  execute  the 
award  must  do  so  at  the  same  time  and 
place,  and  in  the  presence  of  each 
other, — otherwise  it  is  not  what  the 
parties  stipulated  for,  viz.  the  joint 
judgment  of  the  two.  Peterson  v. 
Ayre^  724. 

III.  Certainty  and  Finality  of  Award. 

1.  An  action  of  ejectment  in  which 
there  were  two  several  demises  by  A 
and  B.,  was  referred, — with  power  to 
the  arbitrator,  "  in  the  event  of  his 
finding  for  the  lessors  of  the  plaintiff," 
to  order  immediate  possession  to  be 
given  of  the  land  and  premises  in 
question  in  the  action  to  the  lessor  of 
the  plaintiff  A.,  and  also  how  and  in 
what  manner  such  possession  should 
be  given,  and,  if  not  given,  how  it 
should  be  taken,  and  who  should  be  at 
the  expense  thereof. 

The  arbitrator  made  his  award  as 
follows  : — "  I  do  award  in  favour  of 
the  lessors  of  the  plaintiff ,  and  do  order 
that  immediate  possession  be  given  of 
the  land  and  premises  in  question  in 
this  action  to  the  lessor  of  the  plaintiff 
A.,  and  that  the  defendant  do  conse- 
quently, and  at  his  own  proper  cost 
and  expense,  pull  or  take  down  the 
wall  or  brick-work  forming  a  gable-end 
of  a  long  room,  and  which  said  wall  or 
brick-work  he  has  erected  upon  the 
land  and  premises  of  the  said  lessors, 
or  so  much  of  the  said  wall  or  brick- 
work as  now  stands  four  inches  and  a 
half,  or  thereabouts,  over  and  upon  the 
land  and  premises  of  the  said  lessors. 
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and  upon  a  certain  wall  or  fence  which 
divides  the  property  of  the  said  lessors 
from  that  of  the  defendant  *.  And  I  do 
farther  award,  that,  should  the  de- 
fendant refuse  to  pull  or  take  down  the 
said  wall  or  brick- work  the  subject  of 
this  action  and  reference,  that  the  said 
lessors  shall,  by  themselves  or  servants, 
have  full  power  to  pull  or  take  down 
the  said  wall  or  brick-work  in  question, 
or  so  much  thereof  as  aforesaid,  and,  if 
necessary  for  such  purpose,  to  enter  in 
and  upon  the  premises  of  the  said  de- 
fendant, and  that  he  shall  pay  and  be 
answerable  for  all  expense  incurred  in 
their  so  doing :" — 

Held,  that  the  award  was  not  bad, 
for  deciding  "  in  favour  of  the  lessors 
of  the  plaintiff;"  and  that  it  was  suffi- 
ciently certain  in  the  direction  as  to 
how  and  in  what  manner,  and  at 
whose  expense,  possession  was  to  be 
given  or    taken.     Mays    v.   Catinell, 

107. 

2.  A  cause  and  all  matters  in  differ- 
ence between  the  plaintiff  and  the  de- 
fendants were  by  an  order  of  nisi  prius 
and  a  subsequent  rule  of  court,  referred 
to  an  arbitrator,  the  costs  of  the  cause 
to  abide  the  event,  and  those  of  the 
reference  and  award  to  be  in  the  dis- 
cretion of  the  arbitrator,  who  was  to  be 
at  liberty  to  make  two  several  awards 
at  different  times,  by  the  first  of  which 
he  was  to  raise  questions  of  law  for 
the  opinion  of  the  court ;  and  it  was 
by  the  rule  of  court  ordered  "that 
neither  party  should  enforce  payment 
of  anything  which  might  be  found  due 
by  the  arbitrator,  under  the  first  award, 
until  the  arbitrator  should  have  made 
his  final  award." 

The  arbitrator  stated  a  case  for  the 
opinion  of  the  court;  and,  in  the  re- 
sult, the   plaintiff  became  entitled  to 


2272/.  2«.  damages.  The  defendants 
afterwards  obtained  an  act  of  parlia- 
ment for  regulating  their  affairs,  and 
under  that  act  the  plaintiff  received  an 
allotment  of  shares  in  lieu  of  the  da- 
mages so  awarded  to  him.  It  having 
become  unnecessary  and  impracticable 
to  proceed  further  with  the  reference, 
no  second  award  was  ever  made.  The 
plaintiff,  however,  signed  judgment, 
and  issued  an  execution  against  the 
defendants  thereon,  ybr  the  cosU  of  the 
action : — 

The  court  set  aside  the  judgment, 
with  costs, — holding,  that,  in  the  ab- 
sence of  a  final  award,  the  plaintiff 
was  by  the  rule  of  court  precluded  from 
enforcing  his  remedy  for  such  costs. 
Wood  V.  The  Copper  Miners  Company, 
464. 

IV.  Expenses  of  Witnesses, — See 
Costs,  I.  2,  3. 

V.  Expenses  of  Award, 

1.  As  to  the  right  of  a  lay  arbitrator 
to  avail  himself  of,  and  to  charge  for, 
professional  assistance  in  preparing  his 
award, — qtuere?  Oallotoay  v.  Key- 
worth,  228. 

2.  At  all  events,  the  charge  must  be 
reasonable.    Ih. 

3.  Where  a  lay  arbitrator  charged 
fifty  guineas  for  four  meetings,  the 
master  declined,  on  taxation  as  between 
party  and  "party,  to  allow  anything  in 
addition  (except  the  stamp-duty)  for 
the  charges  of  an  attorney  for  prepar- 
ing the  award : — A  rule  to  review  re- 
fused.   Ih. 

AECHITECT. 
See  CoNTBACT,  I.  2. 

ASSUEANCE. 
See  Insubai^cb. 
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ATTOENBY. 
Bill  of  CosU. 

1.  Delivery  qf.] — ^An  attorney,  being 
consulted  by  a  client  wbo  was  nnder  a 
charge  of  criminally  assaulting  a  female 
child  of  tender  years,  obtained  from 
the  client  a  stun  of  200^.,  to-  do  the 
best  he  could  do  for  him,  but  with  an 
understanding  that  no  account  of  the 
transaction  should  be  kept  or  rendered. 
Having  succeeded  in  procuring  the 
prisoner's  discharge,  the  attorney  was 
called  upon  after  the  lapse  of  nearly 
six  years  to  deliver  a  bill :— 'The  court 
refused  to  order  him  to  do  so  f  but  re- 
ferred the  whole  matter  to  the  master, 
who  in  the  result  discharged  tiie  rule, 
but  without  costs.  In  re  Edward 
Vanth  341. 

2.  Taxation,'] — ^An  order  for  the  tax- 
ation and  payment  of  an  attorney's  biU 
(after  a  previous  order  to  change  the 
attorney)  cannot  be  made  upon  an  ex 
parte  application.  CHlloto  v.  Rider, 
729. 

3.  For  Siuiness  done  in  a  County- 
Courty-The  16  &  16  Vict.  c.  64,  s.  1, 
provides  that  a  scale  of  costs  and 
charges  to  be  paid  to  attorneys  in  the 
county-courts  shall  be  prepared,  and 
submitted  for  the  approval  of  certain 
of  the  judges,  and  that,  "from  and 
after  a  day  to  be  named  by  such 
judges,"  the  scale  so  allowed  shall  be 
in  force  in  every  county-court  The 
act  then  goes  on  to  provide,  that  "  all 
costs  shall  be  taxed  by  the  clerk  of  the 
court ;  "  and  that  **  no  aitomey  shall 
have  a  right  to  recover  at  law  from  his 
client  any  costs  or  charges  not  so  allowed 
an  taxation,^*  Business  was  done  by 
an  attorney  in  a  county-court,  and  an 
action  brought  in  respect  thereof,  be- 
fore the  allowance  of  any  scale  of  costs 
under  the  above  act:— Held,  that  ho 


was  not  preckuLed  from  recovering  his 
costs.    Leverson  v.  8hamy  282. 

ATTOBNMENT. 
See  E  JBcmuiiT,  L  2. 

AUTHOEITY. 

Hevocaiion  by  Death, — See  ExscviOBS 

ASD  Ajoxuhtibtbatobs. 

AWAED. 
See  AsBiTRiJiCBirT. 


BAD  DEBTS. 
See  Insukaitcb,  4,  5i 

BAILIFF. 
Fees  of, — See  County-Coubt,  III. 

BANKRUPT. 
I.  Trading, 
Cowkeeper,'] — ^A  case  stated  by  an 
arbitrator  for  the  opinion  of  the  eourt, 
found,  that  A.,  a  fieffmer,  who  was  un- 
der covenant  with  his  landlord  to  "oon- 
snme  the  whole  of  the  turnips  and 
other  roots  upon  the  premises ; "  Uiat 
part  of  the  stock  kept  by  A.  upon  tiie 
farm  consisted  of  cows ;  that  his  inten- 
tion in  keeping  them  was  to  sell  a  con- 
siderable quantity  of  the  milk  obtained 
from  them,  which  he  did  by  daily 
sending  a  man  to  sell  and  deliver  it  at 
a  neighbouring  town  to  customers  some 
of  whom  were  regular  and  others  chance 
customers;  that  he  sometimes  made 
butter  frK>m  the  surplus  milk,  and  sold 
it  in  like  manner ;  that  keeping  cows  to 
the  extent  A.  did,  was  a  good,  proper, 
and  husbandlike,  as  well  as  a  profitable 
way  of  managing  the  &rm  as  he  did ; 
and  that  cows  were  the  most  profitable 
stock  he  could  keep : — Held,  that  A. 
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was  not  a  cam-keeper  within  the  hank- 
rapt  act,  12  &  13  Yiot.  o.  106,  i.  66. 
Bell  T.  Tounff,  524. 

U.  Submission  to  Arbitration  by. 

It  is  competent  to  a  bankrupt,  if  he 
will,  to  become  a  party  to  a  reference 
concerning  a  matter  which  has  passed 
to  his  assignees ;  and»  if  the  bankrupt 
be  ordered  by  the  arbitrator  to  pay 
costs,  the  court  will  enforce  the  pay- 
ment by  rale  under  the  1  &  2  Yict. 
c.  110,  s.  18.  In  Be  Milnes  and  Bo- 
bertson,  451. 

BAEON  AND  FEME. 
See  HusBAifD  afd  Wife. 

BILL  OF  EXCHANGE. 
TFhat  amounts  to  Payment. 
The  word  *•  retire  "  in  reference  to  a 
bill  of  exchange,  is  susceptible  of  va- 
rious meanings,  according  as  it  is  ap- 
plied to  yaiious  circumstances :  if  the 
acceptor  retires  the  bill  at  maturity,  he 
takes  it  entirely  firom  circulation,  and 
it  is  in  effect  paid ;  but,  if  an  indorser 
retires  it,  he  merely  withdraws  it  ^m 
circulation  in  so  &r  as  he  himself  is 
concerned,  and  may  hold  it  with  the 
same  remedies  as  he  would  hare  had 
if  he  had  been  called  upon  in  due 
course,  and  had  paid  the  amount  to  his 
immediate  indorsee ;  and  this  latter  is 
the  ordinary  meaning  of  the  word  "  re- 
tire."   Elsam  V.  Denny,  87. 

BILL  OF  LADING. 
Bee  Ship  and  Shipping,  I. 

BUBIAL-GEOUND. 
Bate. 
A  rate  may  be  made,  under  the  pro- 
visions of  the  56  G.  3,  o.  45,  ss.  59,  60, 
for  the  purpose  of  paying  the  principal 


and  interest  of  money  borrowed  in  the 
manner  provided  by  that  act,  at  a 
meeting  of  which  the  notice  required 
by  the  25th  section  of  the  59  G.  3, 
c.  134,  has  not  been  given, — the  latter 
statute  not  repealing  the  former,  but 
merely  providing  a  further  mode  of 
raising  the  necessary  funds.  Famell 
V.  Smith,  572. 


CANAL  TEAFFIC. 
See  BBauLJi  Gekbsalis,  473—476. 

CANCELLATION. 
See  IvsuBAKCB,  4,  5. 

CASE. 
L  F^n*  false  Bepresentaiion. 

1.  The  declaration  in  an  action  for 
giving  a  Mse  character  to  one  P., 
a  clerk,  alleged  that  the  defendant 
fraudulently  represented  to  the  plain- 
tiff that  the  reason  why  he  had  dis- 
missed P.  from  his  employ,  was,  the 
decrease  in  his  business,  and  that  the 
defendant  recommended  the  plaintiff 
to  try  P.,  and  knowingly  suppressed 
and  concealed  irom  the  plaintiff  the 
&ct  that  P.  had  been  dismissed  from 
his  employ  on  account  of  dishonesty. 

It  appeared  at  the  trial,  that  P.  had 
been  guilty  of  dishonesty  while  in  the 
defendant's  employ,  but  that  the  de- 
fendant had  not  mentioned  that  fact  to 
the  plaintiff  when  he  reoommended 
him  to  try  P.  It  ftuiher  appeared, 
however,  that  P.  had  not  been  dis- 
missed from  the  defendant's  employ  on 
account  of  his  dishonesty,  but  really 
for  the  reason  which  the  defendant  had 
assigned  to  the  plaintiff:—- 

Held,  that  this  evidence  did  not  sup- 
port the  declaration.  Wilkin  v.  Beed, 
192. 
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2.  The  first  count  of  the  deckration 
alleged  that  the  plaintiff  was  the  first 
and  true  inventor  of  "  improrements  in 
the  manufacture  of  fire-arms,  also  of 
cartridges,  of  priming,  and  of  wads  or 
wadding  for  fire-arms,"  and  had  peti- 
titioned  for  a  patent ;  that  his  petition 
had  been  referred  to  the  solicitor- 
general  ;  that  the  solicitor-general  had 
required  and  allowed  the  title  of  the 
said  invention  to  be  amended,  as  an 
invention  for  "improvements  in  the 
manufacture  of  cartridges  and  of  wads 
or  wadding  for  fire-arms."  and  giren  a 
certificate  of  allowance ;  and  that  the 
defendant,  well  knowing  the  premises, 
but  maliciously  intending  to  injure  the 
plaintiff,  and  to  prevent  him  from  ob- 
taining letters-patent  for  his  said  in- 
vention, falsely,  fraudulently,  mali- 
ciously, and  wrongfully,  and  without 
any  reasonable  or  probable  cause,  re- 
presented to  the  solicitor-general  that 
he  had  an  interest  in  opposing  a  grant 
of  letters-patent  to  the  plaintiff,  and 
gave  notice  that  he  had  applied  for  a 
patent  and  obtained  provisional  pro- 
tection for  an  invention  for  "  improve- 
ments in  cartridges,"  and  that,  in 
consequence  of  the  alteration  in  the 
title  of  the  plaintifi^s  patent,  he  had 
reason  to  apprehend  that  such  altera- 
tion in  the  title  might  admit  of  his 
invention  being  embraced  in  the  plain- 
tiflfs  patent;  whereas,  in  truth,  the 
alleged  invention  for  which  the  de- 
fendant had  obtained  provisional  pro- 
tection was  not  his  invention,  but  a 
fraudulent  imitation  of  the  plaintiffs 
invention,  and  the  defendant  had  no 
interest  in  opposing  a  grant  of  letters- 
patent  to  the  plaintifil 

There  was  a  second  count  alleging 
that  the  defendant's  knowledge  of  the 
plaintiffs  invention  was  derived  from 


a  confidential  communication  thereof 
from  the  plaintifi*,  and  that  the  de- 
fendant was  seeking  a  patent  in  breach 
of  such  confidence :  and  the  declara- 
tion concluded  with  a  general  allega- 
tion of  special  damage,  that,  by  means 
of  the  premises,  the  solicitor-general 
refused  to  allow  the  plaintifi^s  appli- 
cation for  letters-patent  to  proceed, 
and  the  plaintiff  was  thereby  prevented 
from  obtaining  and  failed  to  obtain  a 
patent  for  his  said  invention,  and  wis 
put  to  expense  in  opposing  a  grant  of 
letters-patent  to  the  defendant,  &c.  :— 
Held,  that  the  special  damage  al- 
leged did  not  naturally  fiow  from  the 
grievances  charged  in  the  first  count, 
and  that  without  it  the  count  disclosed 
no  cause  of  action.  Haddan  v.  Loit,  411. 

n.  For  Seduction  of  Plaintiff's 
Daughter. 
A.  agreed  with  B.  to  permit  his 
(B.'s)  daughter  (who  was  then  residing 
with  him  as  part  of  his  family)  to  enter 
his  (A.'s)  service,  to  assist  in  his  busi- 
ness during  a  temporary  absence  of  his 
wife : — Held,  that  B.  might  maintain 
an  action  for  her  seduction  by  A. 
during  that  period.  Oriffiths  v.  Teet- 
gen,  344. 

CAUSE  OF  ACTION. 
See  CouNTY-CouBT,  I. 

CHABTEBPABTY. 

Construction  qf, 
I.  By  a  charterparty  for  a  voyage 
from  Sundswall  to  Southampton,  it 
was  stipulated  that  the  owner  should 
receive  "  the  highest  freight  which  \e 
could  prove  to  have  been  paid  for  ships 
on  the  same  voyage  when  the  vessel 
passed  Elsinore,  but  not  less  than  90f . 
per  St.  Petersburg  standard  hundred." 


INDEX. 


887 


— Held,  that  thia  did  not  contemplate 
strictly  le^al  proof;  but  that  the  owner 
would  be  entitled  to  the  highest  rate  of 
freight  which  the  master,  to  the  know- 
ledge of  the  freighter,  was  in  a  posi- 
tion to  prove,  bjr  reasonable  eyidence, 
to  hare  been  paid.  Oether  y.  Capper, 
39. 

2.  By  a  charterparty  for  a  voyage 
from  Sundswall  to  Southampton,  it  was 
stipulated  that  the  owner  should  re- 
ceive "the  highest  freight  which  he 
could  prove  [or  *  prove  by  evidence '] 
to  have  been  paid  for  ships  on  the 
same  voyage  or  passage  by  water  when 
the  vessel  passed  Elsinore,  but  not 
less  than  90*.  per  St.  Petersburg 
standard  hundred:" — Held,  that  the 
charterparty  did  not  contemplate  strict 
legal  proof  of  the  actual  payment  of 
the  higher  rate  of  freight,  but  reason- 
able evidence  that  such  higher  freight 
had  been  paid  or  contracted  to  he  paid : 
and  (dubitante  Jervis,  C.  J.)  that  the 
owner  could  not  entitle  himself  to  a 
higher  rate  of  freight  than  the  90*.,  by 
proving  that  other  vessels  had  been 
chartered  at  such  higher  rate  for  a 
voyage  to  Zo»(fow,-— that  not  being, 
within  the  fair  intendment  of  the 
charterparty,  the  same  voyage.  Gether 
V.  Capper,  696. 
And  see  Pleading,  VI. 

CntCUITY  OF  ACTION. 
Plea  in  Avoidance  of, — See  Pleading, 

VI. 

CODICIL. 
See  Devise. 

COMMISSION. 
For  taking  the  Acknowledgment  of  a 
married    Woman.      Enlarging  Re- 
turn,— See  Husband  and  Wife. 


COMMON  LAW  PROCEDUEE 
ACT,  1852. 
Construction  of 
8.  11, — See  Peactice,  II,  4. 
ss.  65,  56, — See  Pleading,  IX. 
s.  17, — See  Practice,  I. 
s.  138,— 5^<?  Peactice,  III,  2. 
s.  170, — See  Ejectment. 
s.  222, — See  Amendment. 

COMMON  LAW  PEOCEDUBE 
ACT,  1854. 
Construction  of 
ss.  34,  35, — See  Appeal,  I. 
s.  45, — See  Affidavit,  IV. 
s.  82, — See  Lettebs-Patent. 

COMPANIES  CLAUSES  CONSO- 
LIDATION ACT,  1846. 
See  Joint-Stock  Company,  2. 

CONDITION  PEECEDENT. 
The  plaintiffs  declared  against  the 
defendants,  as  sureties,  upon  a  deed, 
dated  the  30/A  of  March,  1853,  between 
A.,  of  the  first  part,  the  plaintiffs  (a 
corporation)  of  the  second  part,  and 
the  defendants  of  the  third  part,  where- 
by A.,  in  consideration  of  a  certain  sum 
of  money  to  be  paid  as  therein  men- 
tioned, covenanted  with  the  plaintiffs 
that  he  would,  on  the  execution  thereof, 
commence,   and,   within  three  months 
from  the  date  of  the  deed,  finish  in  a 
workmanlike  manner,  a  gas-holder  tank 
for  the  plaintiffs, — with  a  penalty  for 
default ;  and  the  defendants,  as  sure- 
ties for  A.,  covenanted  for  the  due  per- 
formance by  A.  of  all  the  covenants, 
<&c.,  in  the  deed  contained  on  the  part 
of  A.,  which  should  be  subsisting  and 
not  annulled  or  avoided,  and  that  they 
would,   in  case  of   default,    pay  the 
plaintiffs  such  sum  as  and  for  liquidated 
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damagoB  as  J.  E.,  the  plaintifft'  en^- 
neer,  should  in  kis  opinion  adjudge  to 
be  reasonable  and  proper  to  be  paid  for 
suck  default,  not  exceeding  300/.  The 
declaration  alleged  a  default  by  A., 
and  that  tiie  aaid  J.  E.  had  in  his 
opinion  adjudged  900/.  to  be  reason- 
able and  proper  to  be  paid  to  the 
plaintiffs  as  and  for  liquidated  damages 
for  A.'s  default. 

The  defendants  pleaded, — ^that  the 
plaintiffs  did  not  execute  the  deed  un- 
til after  the  expiration  of  three  months 
from  the  date  thereof: — Held,  bad,  in- 
asmuch as  the  execution  of  the  deed 
by  them  was  not  a  condition  precedent 
to  their  right  to  sue  for  a  breach  of  any 
covenant  therein  contained;  and  that 
the  circumstance  of  their  being  a  cor- 
porcUion  made  no  difference  in  this  re- 
spect. The  Northampton  Gas-Light 
Company  y,  Pamell,  630. 

CONDITIONAL  CX)NTRACT. 
See  CoKTBACT,  m. 

CONSIDEBATION. 
See  Plbading,  II. 

CONTRACT. 
I.  Construction  ofi 

1.  A.  contracted  to  sell  to  B.  lOOhhds. 
of  Gingelly  oil  "  expected  to  arrive  by 
the  ship  Eesolute  from  Madras."  The 
Eesolute  arrived  with  lOOhhds.  of  Gin- 
gelly oil  on  board,  but  it  turned  out 
that  34  hhds.  only  were  consigned  to 
or  under  the  power  or  control  of  A. : — 

Semble,  that  this  did  not  excuse  A. 
for  the  non-performance  of  his  con- 
tract, and  that  it  would  not  be  per- 
formed by  a  delivery  or  tender  of  the 
34  hhds.  over  which  he  had  control. 
Fischel  V.  Scott,  69. 

2.  The  declaration  stated,  that  A., 


being  possessed  of  oertain  land,  and 
the  plaintiff  being  an  aichiteet  and 
surveyor,  it  was  agreed  between  them 
that  the  plaintiff  should  lay  out  tiie 
said  land  for  building  purposes,  viz. 
that  he  should  make  all  the  necessary 
surveys,  plans,  <&e.,  and  that  the  plain- 
tiff undertook  the  whole  of  the  above 
on  the  following  conditions, — that  he 
make  A.  no  charge  whatever  for  the 
above  services,  but  that,  in  the  event  qf 
any  of  the  land  being  disposed  of  for 
building  purposes,  the  plaintiff  should 
be  appointed  ihe  architect  on  A.'s  be- 
half to  see  that  the  constmetion  of  the 
works  was  substantial,  Ac,  and  that 
parties  building  on  the  land  should 
pay  the  plaintiff  li  per  cent,  on  the 
outlay,  providing  they  did  not  employ 
the  plaintiff  as  their  architect;  but 
that,  in  the  event  of  A,  or  his  executors 
wishing  to  dispense  with  the  plaintiff's 
services  at  any  time,  he  or  they  should 
be  at  liberty  to  do  so,  with  the  under- 
standing that  he  or  they  remunerate 
the  plaintiff  fn'  the  time,  trouble,  and 
expenses  he  had  been  put  to  in  making 
the  said  preparations.  It  then  averred 
that  the  plaintiff  made  the  necessary 
surveys,  plans,  &c.,  and  incurred  ex- 
penses therein ;  and  that  the  said  land 
was  not,  nor  was  any  part  thereof,  dis- 
posed of  for  building  purposes  aooord- 
ing  to  the  said  agreement,  although  a 
reasonable  time  for  such  disposal  of 
the  same  had  elapsed ;  and  that,  after 
the  death  of  A.,  the  defendants,  as  his 
executors,  dispensed  with  the  fiirther 
services  of  the  plaintiff  in  respect  of 
the  said  contract,  and  wholly  released 
and  discharged  him  from  any  further 
performance  of  the  same,  and  hindered 
and  prevented  themselves  from  dis- 
posing, and  put  it  out  of  their  power 
to  dispose  of  the  said  land,  or  any 
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part  of  it,  for  building  purposes ;  and 
that  thereupon  there  became  and  was 
due  and  payable  to  the  plaintiff  from 
the  defendants,  as  executors,  a  large 
sum  for  his  trouble  in  preparing  the 
survey,  plans,  &c. 

Held,  that  the  declaration  shewed 
no  cause  of  action,  inasmuch  as  the 
event  on  the  happening  of  which  alone 
the  plaintiff  was  to  be  entitled  to  re- 
muneration for  his  services,  viz.  the 
disposal  of  the  land  for  building  pur- 
poses, had  not  happened.  Moffatt  v. 
Laurie^  583. 

And  see  Executobs  and  Adminis- 
trators. 

II.  "Repudiat'Km  of 
The  vendee  of  goods  who  has  used 
or  sold  a  portion  of  them  after  he  has 
discovered  that  they  do  not  answer  the 
contract,  cannot  repudiate  the  contract, 
and  recover  back  the  price.  Hamor 
V.  Groves,  667. 

m.  Written  Contract  varied  by  Mat- 
ter not  in  Writing. 
Where  a  plaintiff  declares  upon  an 
agreement  in  writing,  the  defendant 
cannot  in  pleading  rely  upon  oral 
matter  introducing  a  qualification  of 
the  contract  declared  on,  or  shewing 
that  it  was  made  subject  to  conditions 
which  do  not  appear  upon  the  face  of 
it.     Canham  v.  Barry,  697. 

And  see  Warranty,  II. 

CONVERSION. 
See  Trover. 

CORPOEATION. 

See  Condition  Precedent. 

COSTS. 
I.  Taxation  of 
1.  Order  for.'] — An   order  for  the 
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taxation  and  payment  of  an  attorney's 
bill  (after  a  previous  order  to  change 
the  attorney)  cannot  be  made  upon  an 
ex  parte  application.  Grillow  v.  Rider, 
729. 

2.  Expenses  of  Witnesses.'} — Where 
a  witness  is  rejected  at  nisi  prius,  and 
the  ruling  of  the  judge  is  acquiesced 
in  by  the  parties,  or  upheld  by  the 
court,  the  expenses  of  his  attendance 
are  not  allowed  on  taxation  as  between 
party  and  •  party.  Galloway  v.  Key- 
worth,  228. 

So,  where  the  witness  is  rejected 
by  an  arbitrator,  whether  upon  a  suffi- 
cient or  an  insufficient  ground.     /5. 

3.  Scientific  Witnesses."] — A  cause 
was  called  on  at  the  assizes,  and  re- 
ferred to  a  lay  arbitrator.  On  the 
hearing  before  him,  a  scientific  witness 
was  tendered  on  the  part  of  the  plaintiff, 
and  rejected  by  the  arbitrator,  on  the 
ground  that,  being  himself  a  scientific 
man,  he  did  not  need  the  witness's 
assistance : — Held,  that  the  master,  on 
taxation  as  between  party  and  party, 
properly  disallowed  the  expense  of  the 
witness's  attendance  as  well  at  the  as- 
sizes as  before  the  arbitrator.    lb. 

II.   Where  Money  paid  into  Court. 

The  plaintiff  brought  an  action  for 
121.  5«.  7^d.,  for  goods  sold  and  deli- 
vered. The  defendant  paid  10/  on 
account,  and  before  declaration  took 
out  a  summons  calling  on  the  plaintiff 
to  shew  cause  why  the  proceedings 
should  not  be  stayed  on  payment  ^of 
the  further  sum  of  6s.  ^^d.  and  costs. 
The  plaintiff  claiming  more,  no  order 
was  made.  A  declaration  was  after- 
wards delivered,  and  the  defendant 
paid  7s.  into  court,  which  the  plnintiff 
accepted : — Held,— dissentiente  Cress- 
well,  J., — that  the  plaintiff's  accept- 
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ance  of  7«.,  after  his  reftiBal  of  6«.  4tkd,, 
did  not  disentitle  ham  to  the  costs 
incurred  subsequently  to  the  order. 
Shaw  V.  Hughes,  660. 

III.  Security  for  Costs, 
Where  a  plaintiff  is  insolvent,  and 
has  assigned  the  debt  for  which  the  ac^ 
iion  is  brought^  and  i4  suing  for  the 
benejit  of  the  assignee,  the  court  will 
compel  him  to  give  security  for  costs. 
Qoailey  y.  JEmmott,  291. 

IV.  Of  Proceedings  under  the  8  (J*  9 
Vict.  c.  18,  *.  68. 
In  an  action  under  the  68th  section 
of  the  Lands  Clauses  Consolidation 
Act,  1846,  8  &  9  Vict.  c.  18,  to  recover 
compensation  in  respect  of  lands 
"  damaged  or  injuriously  affected"  by 
the  execution  of  the  works  of  a  rail- 
way company,  the  declaration  stated 
that  the  plaintiff  claimed  1000/.,  that 
the  company  had  notice  of  his  claim, 
and  offered  him  60/ ,  and  that  a  jury 
impannelled  pursuant  to  the  provisions 
of  the  act  awarded  him  21 5 Z. : — Held, 
by  the  Exchequer  Chamber,  affirming 
the  judgment  of  the  court  below,  that 
the  plaintiff  was  entitled  to  the  costs 
of  the  inquiry  before  the  sheriff, — the 
51st  section,  which  provides  for  such 
costs,  being  virtually  incorporated  in 
the  68th.  The  South-Eastern  Railway 
Company  v.  Richardson,  810. 

COUNTY-COURT. 
I.  Jurisdiction  of 
A.,  carrying  on  business  in  Man- 
chester, by  his  traveller  sold  goods  to 
B.  at  Oxford,  which  goods  were  to  be 
forwarded  in  the  usual  way,  viz.  by 
the  London  and  North  Western  Rail- 
way, The  goods  were  accordingly 
packed  and  sent  by  A.  to  the  railway- 


station  at  Manchester,  addressed  to 
6.  at  Oxford :— Held,  that,  as  the  or- 
der for  the  goods  was  received  at  Ox- 
ford, the  **  whole  cause  of  action  did 
not  arise  in  Manchester,  so  as  to  give 
the  county-court  there  jurisdiction  to 
try  it,  under  the  9  &  10  Vict.  c.  95,  s. 
60.  Borthwick,  App.,  Walton^  Eesp., 
501. 

II.  Costs  in. 

The  16  &  16  Vict.  c.  64,  s.  1,  pro- 
vides that  a  scale  of  costs  and  charges 
to  be  paid  to  attorneys  in  the  county- 
courts,  shall  be  prepared,  and  sub- 
mitted for  the  approval  of  certain  of 
the  judges,  and  that,  "  from  and  afler 
a  day  to  be  named  by  such  judges," 
the  scale  so  allowed  shall  be  in  force 
in  every  county-court.  The  act  then 
goes  on  to  provide,  that  "all  costs 
shall  be  taxed  by  the  clerk  of  the 
court;"  and  that  "no  attorfiey  shall 
have  a  right  to  recover  at  law  from  hi* 
client  any  costs  or  charges  not  so  al- 
lowed on  taxation."  Business  was 
done  by  an  attorney  in  a  county-court, 
and  an  action  brought  in  respect 
thereof,  before  the  allowance  of  any 
scale  of  costs  under  the  above  act : — 
Held,  that  he  was  not  precluded  from 
recovering  his  costs.  Leverson  v.  Shaw, 
282. 

in.  BailifTs  Fees. 

1.  A.  obtained  judgment  against  B. 
in  a  county-court,  and  issued  execu- 
tion. C.  claiming  the  goods,  the  high- 
bailiff  took  out  an  interpleader  sxmi- 
mons,  and  ultimately  C.'s  claim  was 
disaUowed,  and  C.  was  ordered  to  pay 
the  costs  of  the  interpleader  proceed- 
ings. The  high- bailiff  paid  the  amount 
of  the  levy  into  court,  deducting  the 
fees  and  expenses  incident  to  the  levy, 
but  not  the  costs  of  the  interpleader, 
and  the  balance  was  paid  out  of  court 
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to  A.: — Held,  that  the  high-bailiff 
could  not  maintaiii  an  cujtion  against 
A.  for  the  interpleader  costs.  Bloor 
T.  Huston,  266. 

2.  Whether  he  could  have  deducted 
them  from  the  amount  of  the  levy, 
under  the  above  order, — qucpre  1    Ih. 

COWKJEEPEE. 
See  Bankrupt,  I. 


DAMAGES. 
Measure  of. 

Upon  a  negotiation  for  the  sale  of  a 
ship,  B.,  the  seller,  represented  to  A., 
the  buyer,  that  she  was,  so  far  as  he 
knew,  as  sound  as  a  ship  of  her  age 
usually  was.  Upon  the  faith  of  this 
representation,  A.  agreed  to  purchase 
the  ship,  and  proceeded  to  make  alter- 
ations in  her  to  fit  her  for  a  voyage  to 
Australia,  for  which  B.  at  the  time  of 
the  contract  knew  she  was  intended. 
The  register  proving  defective,  A. 
afterwards  repudiated  the  bargain,  and, 
upon  a  suggestion  that  the  representa- 
tion of  B.  as  to  the  ship's  soundness 
was  false,  brought  an  action  against 
him,  charging  him  with  a  false  and 
fraudulent  representation  with  a  view 
to  induce  A.,  and  whereby  A.  was  in- 
duced, to  expend  money  on  the  ship, 
which  but  for  such  false  and  fraudu- 
lent representation  he  would  not  have 
done : — 

Quaere,  whether  the  plaintiff  could 
recover  as  damages  the  amount  ex- 
pended by  him  in  repairing  the  ship. 
Milne  v.  Marwood,  778. 

DEBTS. 
See  Insurance,  4,  5. 

I  I 


DEFAMATION. 

Sufficiency  of  Declaration. 
Innuendo.^ — In  slander,  the  declara- 
tion stated,  that  the  plaintiff  was  en- 
gaged in  the  trade  of  a  manufacturer 
of  asphalte,  and  had  been  employed 
by  the  board  of  ordnance  to  relay  the 
entrance  of  their  office  with  new  as- 
phalte, and  had  duly  performed  the 
work;  and  that  the  defendant  spoke 
of  and  concerning  the  plaintiff  in  his 
said  trade,  and  of  and  concerning  the 
plaintiff  in  reference  to  the  said  work« 
the  false  and  defamatory  words  follow- 
ing:— "The  old  materials  have  been 
re-laid  by  your  company  in  the  as- 
phalte work  executed  in  front  of  the 
Ordnance  Office ;  and  I  have  seen  the 
work  done," — innuendo,  "that  the 
plaintiff  had  been  guilty  of  dishonesty 
in  the  conduct  of  his  said  trade,  by 
laying  down  again  the  old  asphalte 
materials  which  had  before  been  used 
at  the  entrance  of  the  said  Ordnance 
Office,  instead  of  new  asphalte,  accord- 
ing to  his  said  contract :" — Held,  that 
the  declaration  was  sufficient,  and  the 
innuendo  not  too  large.  Babonneau 
V.  Farrelly  360. 

DEMITREER. 
See  Pleading,  EX. 

DESERTED  PREMISES. 
See  Landlord  asud  Tenant,  IV. 

DEVISE. 

Construction  of. 
Testator  by  his  will  (made  after  the 
passing  of  the  7  W.  4  &  1  Vict.  c.  26), 
devised  all  his  real  and  personal  estate 
to  his  "  three  unmarried  daughters.  A., 
B.,  and  C,"  as  tenants-in-common  in 
fee.    By  a  codicil  he  declared,  that, 
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"  in  case  one  of  my  daughters,  A.,  6., 
and  C,  should  get  married,  the  two 
then  remaining  single,  shall,  at  the  end 
qf  twelve  months  after  my  decease,  pay 
to  the  married  sister  the  sum  of  600Z. 
in  lieu  of  any  further  claim  whatsoever 
on  my  property  ;  and  the  two  surviv- 
ing daughters  then  single  above  named, 
to  be  sole  possessors  of  all  my  property 
named  in  this  my  last  will  and  testa- 
ment, and  to  their  heirs  for  ever :" — 

Held,  that  the  codicil  contemplated 
the  marriage  of  a  daughter  in  the  life- 
time of  the  testator, — or,  at  all  events, 
within  twelve  months  after  his  decease. 
Hoyd  V.  Dames,  76. 

DILAPIDATIONS. 
See  EccLBSiASTiCAL  Valuation. 

DISCONTINUANCE. 
See  Pbactick,  III. 

DISTEE8S. 
See  Landlobd  and  Tbnant,  III. 


ECCLESIASTICAL  VALUATION. 
Valuation  of  Dilapidations  as  between 

outgoing  and  incoming  Incumbent. 

One  who  holds  himself  out  as  a 
valuer  of  ecclesiastical  property, 
though  he  is  not  bound  to  possess  a 
precise  and  aceumj^  knowledge  of  the 
law  respecting  tn^aluation  of  dilapi- 
dations as  between  outgoing  and  in- 
coming incumbent,  is  bound  to  bring  to 
the  performance  of  the  duty  he  under- 
takes a  knowledge  of  the  general  rules 
applicable  to  the  subject,  and  of  the 
broad  distinction  which  exists  between 
the  cases  of  a  valuation  as  between  in- 
coming and  outgoing    tenant,   and   a 


valuation  as  between  incoming  and 
outgoing  incumbent,  Jenkins  v. 
Betham,  168. 

EJECTMENT. 
L  Service  of  Writ. 

1.  Quaere,  whether  the  affidavit  (re- 
quired by  the  112th  rule  of  Hilary 
Term,  1853,)  of  service  of  the  writ  of 
ejectment  under  the  170th  section  of 
the  Common  Law  Procedure  Act,  15 
&  16  Vict.  c.  76,  should  shew  (as  under 
the  old  practice)  that  the  nature  and 
object  of  the  service  were  explained  to 
the   party  served.    Edwards  v.  Ortf- 

fith,  397. 

2.  At  all  events,  an  irregularity  in 
that  respect  is  waived  by  a  subsequent 
attornment.    lb. 

n.    Title   of  Plaintiff',  —  See   Orr- 

STANDING  TbBM. 

And  see  Pleading,  V. 

EBASUEE. 
In  Affidavit, — See  Affidavit,  III. 

ESTOPPEL. 
Recovery  in  a  former  Action. 
To  a  count  for  money  had  and  re- 
ceived, the  defendant  pleaded,  that  the 
*'  said  debt  for  money  received  became 
due  from,  and  was  contracted  by,  the 
defendant  jointly  with  A.,  and  not  by 
the  defendant  alone,  nor  by  the  two 
jointly  and  severally,  but  only  jointly ;" 
that,  after  the  accruing  of  the  causes 
of  action  in  the  count  mentioned,  tbe 
plaintiff  sued  A.  for  money  had  and 
received  and  in  trover,  and  recovered 
a  judgment  against  him  for  100/.  and 
costs ;  and  that  the  causes  of  action  in 
respect  of  which  the  plaintiff  so  reco- 
vered that  judgment  against   A.  t'ji- 
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eluded  all  the  causes  of  action  to  which 
that  plea  was  pleaded. 

It  appeared  in  evidence  that  the  de- 
fendant and  A.  had  wrongfully  con- 
verted the  goods  of  the  plaintiff,  by 
selling  them ;  that  the  proceeds  of  the 
sale  (150/.)  were  received  by  the  de- 
fendant  alone;  and  that  the  plaintifif 
had  sued  A.,  and  recovered  a  verdict 
for  100/.,  as  the  value  of  the  goods 
so  converted ;  but  that,  in  consequence 
of  A.'s  insolvency,  he  had  obtained  no 
satisfaction.  Upon  its  being  objected, 
at  the  trial  of  this  action,  that  these 
facts  did  not  sustain  the  plea,  the  judge 
allowed  the  defendant  to  amend  by 
substituting  for  the  words  above  in 
inverted  commas,  the  following,  "the 
said  money  was  money  received  for  and 
as  being  the  proceeds  of  the  sale  of  the 
goods  in  the  last  count  and  hereinafter 
mentioned :" — 

Held,  that  the  amended  plea  afforded 
a  complete  answer  to  the  claim  of  the 
plaintiff  in  this  action.  Buckland  v. 
Johnson  f  145. 

And  see  Pleading,  VII. 


EVIDENCE. 
I.  Public  Books, 
A  copy  (unstamped)  of  the  Act  Book 
of  the  Ecclesiastical  Court  is  admis- 
sible in  evidence  under  the  14  &  15 
Vict.  c.  99,  s.  14.  Dorrett  v.  Meux, 
142. 

II.   Parol  Evidence  to  vary   Written 

Cov  tract. 
1.  Where  a  plaintiff  declares  upon 
an  agreement  in  writing,  the  defendant 
cannot  in  pleading  rely  upon  oral 
matter  introducing  a  qualification  of 
the  contract  declared  on,  or  shewing 
that  it  was  made  subject  to  conditions 


which  do  not  appear  on  the  face  of  it. 
Canham  v.  Barry,  597. 

2.  In  an  action  for  a  breach  of  war- 
ranty on  the  sale  of  goods  upon  a 
written  contract,  parol  evidence  is  not 
admissible  to  shew  that  the  seller's 
agent  at  the  time  of  the  sale  repre- 
sented the  goods  to  be  of  a  particular 
quality.    Hamor  v.  Ghoves,  667. 

III.  Expenses  of  Witnessess^  —  See 

Costs,  I. 

EXECUTION. 

I.  Year*s  Rent  under  8  Anne,  c.  14, — 
See  LiNDLOBD  and  Tenant,  III. 

II.  Against  Shareholders, — See  Joint- 

Stock  Company. 

in.  Setting  aside, — See  Abbitbament, 

ni.,  2. 

IV.  Discharge  from,  under  7  if  8  Vict.' 

c.  96,  *.  25, — See  Pbisonbb. 

EXECUTOES     AND     ADMINIS- 

TEATOES. 

Confirmation  or  Adoption  of  a  Contract 

of  the  Testator, 

A.  agreed  with  B.,  that  he  would 
endeavour  to  sell  a  picture  belonging  to 
B.,  and  that,  if  he  succeeded  in  selling 
the  same,  B.  should  pay  him  100/.  B. 
died  before  the  picture  was  sold. 

In  an  action  agaLut  the  administra- 
trix of  B.  upon  tlViabove  agreement, 
the  count  alleged,  that,  in  pursuance  of 
the  agreement,  A.  did,  before  and  after 
the  death  of  B.,  endeavour  to  sell,  and 
after  the  death  of  B  he  did,  in  conse- 
quence of  such  endeavours,  succeed  in 
selling  the  picture,  "which  sale  was 
confirmed  by  the  defendant  as  admi- 
nistratrix as  aforesaid ;"  and  that  she 
refused  to  pay  the  100/. :  Held,  that 
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the  count  disdosed  no  cauBe  of  action, 
inasmuch  as  the  authority  from  B.  to 
A.  to  sell  the  picture,  was  revoked  by 
B/s  death,  and  the  defendant's  confir- 
mation of  the  sale,  in  the  absence  of  an 
allegation  that  she  was  aware 'of  the 
existence  of  the  contract  between  A. 
and  B.,  was  no  adoption  of  the  con' 
tract  by  her,  so  as  to  make  her  liable  to 
pay  the  100/.  Campanari  v.  Woodr- 
bum,  400. 
And  see  Benge  y.  Stoaine,  784. 


FALSE  EEPEESENTATION. 

See  Case,  I. 

FARMING  LEASE. 
See  LiLNDLOBD  and  Tenant,  V. 

FAVEESHAM    OYSTEB- 

FISHERY. 

See  Oysteb-Fisheby. 

FOEBEAEANCE. 
See  Pleadino,  II. 

FOEMEE  EECOVEEY. 

See  Estoppel. 

FEAUD. 

Contract  procured  hy, 
1.  A.  procured  B.  to  grant  him  a 
lease  of  premisei(^by  means  of  a  false 
representation  that  he  intended  to  carry 
on  a  certain  lawful  trade  therein. 
Having  obtained  possession,  A.  con- 
verted the  premises  into  a  common 
brothel,  whereupon  B.  forcibly  expelled 
him : — Held,  that  A.  might  maintain 
ejectment,  —  the  fraudulent  misrepre- 
sentation, and  the  subsequent  illegal 
use  of  the  premises,  not  being  sufficient 


(at  law)  to  avoid  the  lease.    Feret  v. 
miU  207. 

2.  To  a  count  upon  an  agreement 
whereby  the  defendant  agreed  upon 
certain  terms  to  sell  to  the  plaintiff 
"all  his  unexpired  term  and  leasehold 
interest  in  a  farm  then  in  his  occupa- 
tion," with  immediate  possession, — ^the 
defendant  pleaded,  that  he  held  the 
farm  under  a  lease  containing  a  cove- 
nant not  to  assign  without  the  consent 
in  writing  of  the  lessors ;  Uiat,  being 
desirous  to  part  with  the  farm,  he  ap- 
phed  to  the  agent  of  the  lessors  for 
their  consent  to  his  doing  so,  and  had 
obtained  an  assurance,  that,  if  he  found 
an  eligible  tenant,  who  could  give  sa- 
tisfactory references,  the  consent  would 
not  be  withheld ;  that  the  agreement 
was  made  for  the  purpose  of  one  Main 
becoming  the  occupier  of  the  farm; 
and  that  the  defendant  was  induced  by 
the  plaintiff  to  enter  into  the  agree- 
ment, and  did  so,  upon  the  faith  and 
assurance,  as  the  plaintiff  knew,  and 
the  plaintiff,  in  order  to  induce  the  de- 
fendant to  enter  into  the  agreement, 
represented,  and  induced  the  defendant 
to  believe,  that  Main  was  a  person  of 
respectability,  and  eligible  as  tenant  of 
the  farm,  and  could  give  references 
that  would  be  satisfactory  to  the  land- 
lords ;  whereas,  in  truth,  he  was  not  a 
person  of  respectability,  and  could  not 
and  did  not  give  such  references: — 
Held,  a  good  plea,  inasmuch  as  it 
shewed  that  the  defendant  was  induced 
to  enter  into  the  contract  by  a  false 
representation  of  the  plaintiff  as  to  a 
fact  within  his  knowledge,  and  which 
was  material  to  the  subject-matter  of 
the  contract.     Canham  v.  Barry,  597. 

FEAUDS,  STATUTE  OF. 
See  Statute  of  Fbauds. 
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FEEIGHT. 
See  Chabtbbpabty. 


GAMING. 

Wagering  Contract  within  8  (J*  9  Vict. 

c,  109,  8.  18. 

1.  It  is  no  answer  to  an  action  for 
money  paid  by  the  plaintiff  for  the  de- 
fendant's use,  at  his  request,  that  the 
money  was  paid  in  respect  of  losses  on 
wagering  contracts  made  void  by  the 
statute  8  &  9  Vict.  c.  109,  s.  18. 
Knight  y.  Cambers,  562. 

2.  To  an  action  for  "  stock,  shares, 
scrip,  goods,  and  chattels  bargained 
and  sold  and  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  and  for 
work  and  labour  and  materials  and  for 
commission  due  and  payable  in  respect 
thereof,  and  for  money  paid  by  the 
plaintiff  for  the  defendant  at  his  re- 
quest, and  for  money  due  on  accounts 
stated," — the  defendant  pleaded, — as 
to  so  much  of  the  claim  as  related 
to  money  payable  by  the  defendant  to 
the  plaintiff  for  the  said  work  and  ma- 
terials and  commission,  and  for  money 
paid  by  the  plaintiff,  and  for  money 
due  from  the  defendant  upon  the  said 
accounts  stated,-^that  the  plaintiff 
was  a  stock  and  share-broker,  and 
that  the  defendant  employed  him  as 
such  broker,  after  the  passing  and 
coming  into  operation  of  the  said  act 
of  parHament  (referring  to  the  8  &  9 
Vict.  c.  109,  mentioned  in  a  former 
plea),  to  enter  into,  and  the  plaintiff 
accordingly  entered  into,  on  his  be- 
half, certain  contracts  by  way  of 
gaming  and  wagering,  "contrary  to 
the  form  of  the  statute,"  that  is  to 
say,  certain  wagering  contracts,  under 
the  semblance  of  pretended  sales,  re- 


specting the  market  price  and  value  of 
certain  public  and  other  stock,  shares, 
scrip,  and  goods,  and  chattels,  on  cer- 
tain days  then  to  come,  whereby, 
under  pretence  of  contracts,  the  plain- 
tiff agreed  with  divers  persons  whose 
names  were  to  the  defendant  unknown, 
that,  if  the  price  and  value  of  the  said 
public  stock  and  shares,  scrip,  goods, 
and  chattels,  should  be  lower,  &c.,  and 
vice  versa,  "differences"  should  be 
paid.  The  plea  then  went  on  to  allege, 
that  no  real  sale  was  intended,  and 
that  the  plaintiff  knew  it ;  and  that  the 
work  and  labour  in  the  declaration 
mentioned  was  done,  and  the  commis- 
sion claimed,  in  respect  of  the  making 
of  the  said  wagers  and  contracts  in  the 
plea  mentioned ;  and  that  the  money 
paid  by  the  plaintiff  was  paid  by  him 
as  such  broker  in  settling  such  differ- 
ences : — 

Held,  that  the  plea  was  no  answer 
to  the  action.     Knight  v.  Fitch,  566. 

3.  Semble,  that  it  was  substantially 
a  pica  founded  on  the  8  &  9  Vict.  c. 
109,  8.  18:  but  that,  if  it  was  to  be 
treated  as  a  pica  founded  on  the  stock- 
jobbing act,  7  G.  2,  c.  8,  it  should  have 
shewn  that  each  of  the  contracts  men- 
tioned therein  involved  a  dealing  in 
public  stock,    lb. 


HABEAS  COEPUS. 
See  LiAdLTic,  II. 

HIGH-BAILIFF. 

Of  County- Court, — See  County- 

CouBT,  in. 

HOESE. 

Wat*ranty  on  Sale  of, — See  Wab- 

BAKTY,  I. 
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HUSBAND  AND  WIFE. 
Acknowledgment  hy  Married  Woman, 

1.  Blanks.'] — The  court  allowed  a 
commission  for  taking  the  acknowledge 
ment  of  a  married  woman  in  Australia 
under  the  3  <&  4  W.  4,  c.  74,  s.  83,  to 
go  out  with  a  blank  for  the  Christian 
name  of  the  husband,  which  (the  mar- 
riage haring  taken  place  there)  was 
unknown  here.    In  re  Legge,  364. 

2.  Eramtre  in  Affidavit^] — The  court 
allowed  a  certificate  of  acknowledg- 
ment and  affidavit  of  rerification  (taken 
in  New  South  Wales)  to  be  received 
and  filed,  notwithstanding  an  erasure 
in  a  material  part  of  the  affidavit, — 
there  being  satisfactory  evidence  (by 
affidavit)  that  the  erasure  was  made 
before  the  acknowledgment  and  affida- 
Tit  were  taken  and  sworn.  In  re  Mary 
Single,  449. 

The  jurat  of  an  affidavit  of  the  due 
taking  of  an  acknowledgment  at 
Sydney  had  an  interlineation  in  the 
body  of  it,  and  an  erasure  in  the  jurat : 
— The  court  refused  to  allow  it  to  be 
filed.    In  re  Tiemey,  761. 

3.  Certified  Copy  of  Affidavit  made 
Abroad."] — Where  an  acknowledgment 
of  a  married  woman,  under  the  3  &  4 
W.  4,  c.  74,  was  taken  at  Milan,  the 
court  allowed  a  certified  copy  of  an  act 
of  the  Imperial  Eoyal  Civil  Tribunal  of 
that  city  to  be  received  in  lieu  of  the 
affidavit  verifying  the  certificate  of  the 
commiftflioners, — ^upon  the  production 
of  an  affidavit  from  a  competent  party 
shewing  that  by  the  law  of  that  country 
depositions  on  oath  are  always  depo- 
sited amongst  the  records  of  the  court, 
and  office  or  certified  copies  only  deli- 
vered out  to  the  parties.  In  re  Mari^ 
anne  Clericetti,  762. 

4.  Irregularity  in  the  faking  qf.]-'kn 


acknowledgment  of  a  deed  by  a  mar- 
ried woman  under  the  3  &  4  W.  4,  c. 
74,  was  taken  in  the  year  1842,  and 
the  certificate  and  memorandum 
thereof  duly  signed  by  the  commis- 
sioners ;  but,  by  some  inadvertence  on 
the  part  of  the  solicitor  employed  in 
the  transaction,  there  was  no  affidavit 
of  verification  by  the  commissioners, 
and  the  documents  were  not  filed : — 

After  the  lapse  of  thirteen  years,  the 
court  allowed  the  certificate  to  be  re- 
ceived and  filed,  upon  an  affidavit  by 
the  surviving  commissioner,  stating 
that  it  had  always  been  his  practice, 
and,  as  he  believed,  that  of  his  co- 
commissioner,  to  make  all  requisite  in- 
quiries of  the  married  woman  before 
taking  the  acknowledgment,  and  that, 
from  the  circumstance  of  his  having 
signed  the  certificate  and  memorandum, 
he  verily  believed  that  all  proper  in- 
quiries had  been  made  on  this  occasion, 
though,  from  the  lapse  of  time,  he  was 
unable  positively  to  state  what  the 
answers  were.  In  re  Barbara  Warner 
767. 

5.  Notarial  Certificate.] — The  court 
dispensed  with  the  notarial  certificate 
in  the  case  of  an  acknowledgment  taken 
at  Corfu,  under  the  3  &  4  W.  4,  c.  74,— 
it  being  sworn  that  there  was  no  Eng- 
lish notary  in  the  island.  In  re  EUza- 
beth  Hurst,  410. 

6.  Enlarging  the  Time  for  returning 
the  Commission.] — The  court  refused  to 
enlarge  the  time  for  returning  a  com- 
mission for  taking  the  acknowledg- 
ment of  a  deed  by  a  married  woman  at 
Sydney,  in  order  to  get  defects  in  the 
affidavit  of  verification  amended, — the 
time  for  the  return  having  expired.  In 
re  Tiemey,  761. 

And  see  In  re  Ollertotiy  796. 
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IMPROVED  VALUE. 
See  Landlord  and  Tbkant,  I. 

mCLOSUEE  ACT. 
Construction  of. 

By  an  inclosure-act,  reciting  that  the 
defendant  was  lord  of  the  manors  of  A. 
and  B.,  it  was  enacted  that  nothing 
therein  contained  should  be  construed 
to  defeat  or  prejudice  his  rights  as 
such  lord,  but  that  the  lord,  his  heirs 
and  assigns,  should  hold  and  enjoy 
all  nianoria]  rights,  and  also  all  m^nes, 
minerals,  and  quarries,  &o,,  belong- 
ing to  the  said  manors,  in  as  full  and 
ample  a  manner  as  if  the  act  had 
not  been  made;  "and  also  full  and 
free  liberty  at  all  times  hereafter  of 
making,  &c..  and  of  granting  to  any 
other  person  or  persons,  any  waggon- 
ways  or  other  ways  in,  over,  or  along 
the  commons  or  waste  land  (intended 
to  be  allotted  and  inclosed),  and  to  do 
every  other  act  now  in  use,  or  which 
shall  hereafter  be  used  or  invented, 
which  shall  be  necessary  to  be  done 
for  the  purpose  of  winning,  working, 
leading,  and  carrying  away  the  said 
mines,  minerals,  and  quarries  within 
and  under  the  said  last-mentioned  com- 
mons, &c. ;  and  also  for  the  hading^ 
carryingt  and  conveying  the  coals  and 
the  produce  of  any  other  mines  and 
minerals  from  or  under  any  other  lands 
and  grounds  whatsoever :  " — 

Held,  that  the  words  "  produce  of 
any  other  mines  and  minerals  "  did  not 
mean  the  produce  of  mines  and  mine- 
rals other  than  coals,  but  the  produce 
of  mines  and  minerals  other  than  the 
"  mines,  minerals,  and  quarries  "  before 
mentioned;  and,  consequently,  that 
the  defendant  had  a  right  to  use  a 
railway  constructed  by  him  imder  the 
power  so  given  to  him,  for  the  purpose 


of  carrying  coke,  such  coke  not  being 
made  from  coal  worked  out  of  the 
waste  which  was  the  subject  of  the  in- 
dosure.  Bowes  v.  Lord  JRavensworth, 
512 

[A  writ  of  error  is  now  pending.] 

INDEMNITY. 

See  Insubancb. 

INFRINGEMENTS. 
Particulars  of, — See  Lbttbbs-Patent, 

II. 

INJUNCTION. 
See  Lbttbbs-Patemt,  I. 

INNOENDO. 
See  Defamation. 

INSOLVENT. 

Security  for  Costs, — See  Costs,  III. 

And  see  Pbisoneb. 

INSURANCE. 
Contract  of, 

1.  The  contract  of  life-assurance  is 
a  mere  contract  to  pay  a  certain  sum 
of  money  upon  the  death  of  a  person, 
in  consideration  of  the  due  payment  of 
certain  annual  premiums  during  his 
life.  It  is  not  a  contract  of  indemnity, 
Dalby  v.  The  India  and  London  Life 
Assurance  Compa7iy,  365. 

2.  Where  a  policy  effected  by  a  cre- 
ditor on  the  life  of  his  debtor,  is  valid 
at  the  time  it  is  entered  into,  the  cir- 
cumstance of  the  interest  of  the  as- 
sured in  such  life  ceasing  before  the 
death  does  not  invalidate  it,  by  reason 
of  the  provisions  of  the  14  Gr.  3,  c.  48. 

lb, 

3.  Oodsall  V.  Boldero,  9  East,  72, 

overruled.     lb. 

4.  The  rules  of  a  society  established 
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for  the  mutual  assurance  of  traders 
against  bad  debts,  after  stipulating  for 
the  payment  of  premiums,  provided, 
amongst  other  things,  that,  "if  the 
premiums  on  any  policy  should  not  be 
paid  within  fifteen  days  after  the  same 
should  fall  due,  the  directors  might, 
with  the  approbation  of  the.  council, 
either  declare  such  policy  void,  or  en- 
force the  payment  of  such  premiums." 

In  a  declaration  on  a  policy,  the 
plaintiffs  averred  that  they  had  done 
all  things  necessary  on  their  part,  and 
had  been  ready  and  willing  to  do  all 
things  according  to  the  said  policy, 
rules,  and  regulations,  which  it  was 
necessary  that  they  should  be  ready 
and  willing  to  do,  and  that  all  things 
had  happened  which  it  was  necessary 
shonld  happen,  to  entitle  them  to  be 
paid  by  the  society  the  loss  therein- 
after mentioned,  and  that  a  reasonable 
time  for  payment  thereof  had  elapsed. 
It  then  went  on  to  aver  that  a  loss  had 
been  incurred,  and  that  the  defendants 
refused  to  pay: — Held,  that  this  gene- 
ral averment  was  sufficient,  without 
shewing  the  various  steps  required  by 
the  rules  of  the  society  to  entitle  the 
assured  to  recover  a  loss.  Bamberger 
V.  Thfi  Commercial  Credit  Mutual  As- 
surance Society,  676. 

5.  The  defendants  pleaded,  that,  after 
the  making  of  the  policy,  and  more 
than  fifteen  days  before  the  commence- 
ment of  the  suit,  a  certain  premium 
became  payable  by  the  plaintiffs  and 
was  not  duly  paid,  whereupon  the  di- 
rectors of  the  society,  with  the  appro- 
bation of  the  coune'd,  cancelled  the 
policy,  and  declared  the  same  void, 
whereof  the  plaintiffs  had  notice: — 
Held,  that  the  plea  disclosed  a  suffi 
cient  answer  to  the  plaintiffs'  claim. 


INTERPLEADER. 

In  the  County-Courtf — See  County- 

COUBT,  III. 

lEEEGULAIlITY. 
See  Pbactice,  IV. 


JOINT-STOCK  COMPANY. 

Execution  against  a  Shareholder, 

1.  The  66th  section  of  the  7  &  8 
Vict.  c.  110,  enables  a  creditor  to  en- 
force a  judgment  obtained  against  a 
joint-stock  company  completely  regit- 
tered,  by  execution  against  share- 
holders. 

The  50th  section  of  the  winding-up 
act,  11  &  12  Yict.  c  45,  provides,  that, 
after  the  appointment  of  an  official 
manager  under  that  act,  all  actions 
brought  against  the  company  or  ani/ 
person  duly  authorized  to  be  sued  at 
nominal  plaintiff  on  behaff  of  the  com* 
pany,  shall  be  brought  against  the 
official  manager. 

And  the  12  &  13  Vict.  c.  108,  s.  1. 
extends  the  provisions  of  the  last- 
mentioned  act  to  all  partnerships  con- 
sisting of  more  than  seven  mem- 
bers:— 

Held,  that  a  judgment  obtained 
against  the  official  manager  can  only  be 
enforced  against  a  shareholder,  where 
the  action  is  one  which  could  be 
brought  against  the  company  as  a 
company,  or  against  some  person  au- 
thorised to  be  sued  on  their  behalf; 
and,  consequently,  that  the  provisions 
of  the  winding-up  acts  do  not  apply  to 
the  case  of  an  action  against  a  non-re- 
gistered company.  Pritchard  v.  The 
London  and  Birmingham  Extension, 
Northampton,  Daventry,  Leamington, 
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and  Warwick  Mailway  Company ^ — In 
re  WeUs,  331. 

2.  To  entitle  a  jadgment-creditor  of 
a  railway  company  to  a  scire  facias 
against  a  shareholder,  under  the  8  &  9 
Vict.  c.  16,  8.  36  (the  Companies 
Clauses  Consolidation  Act,  1845),  it  is 
not  enough  to  shew  that  a  fi.  fa.  has 
been  issued  against  the  company,  and 
returned  nulla  bona  :  the  affidavit  must 
go  on  to  allege  circumstances  to  satisfy 
the  court  that  due  diligence  has  been 
used  by  the  plaintiff  to  discover  pro- 
perty of  the  company  out  of  which  he 
might  obtain  satisfaction  of  the  judg- 
ment. Hitchins  v.  The  Kilkenny  and 
Cheat  Southei^n  and  Western  Railway 
Company f  459. 

JUDGE'S  OEDER. 
For  Leave  to  Discontinue. 
The  plaintiff  having  obtained  a 
judge's  order  to  discontinue  "  on  pay- 
ment of  costs,"  and  having  acted  upon 
the  order,  by  attending  the  taxation 
under  it, — the  court  refused  to  allow 
him  to  abandon  it.  Benge  v.  Swaine, 
784. 

JUDGMENT. 
In  Trover,  Effect  of, 
Semble,  per  Jervis,  C.  J., — that  a 
judgment  in  trover  vests  the  property 
in  the  goods  in  the  defendant,  ^rom  the 
time  qf  the  conversion,  3uckland  v. 
Johnson,  145. 


Land-tax. 

See  Landlord  and  Tbnant,  I. 

LANDLORD  AND  TENANT. 

I.  Land-tax  and  Sewers-rate, 
A.  demised  land  to  B.  upon  a  build- 
ing lease,  at  the  yearly  rent  of  60/., 


clear  of  all  rates,  assessments,  &c.,  the 
sewers-rate,  land-tax,  and  landlord's 
property  or  income-tax  only  excepted, 
with  the  usual  covenants  for  the  pay- 
ment of  rent,  &o.  B.  having  by 
building  on  the  land  increased  its  rate- 
able value  to  300/.  per  annum  : — Held, 
that  he  was  only  entitled  to  deduct  the 
sewers-rate  and  land-tax  upon  the  ori- 
ginal rent,  and  not  in  respect  of  the 
improved  value.  Smith  v.  Humble, 
321. 

II.  Use  and  Occupation, 
A.  entered  into  an  agreement  (in 
writing)  with  B.  to  take  certain  pre- 
mises, at  a  certain  yearly  rent, — the 
premises  to  be  put  into  repair  by  B. 
and  the  rent  not  to  be  payable  until  the 
repairs  were  completed.  A.,  by  his 
tenant,  occupied  the  premises  for  six 
months,  and  then  quitted,  the  stipu- 
lated repairs  not  having  been  done  : — 
Held,  that  B.  was  entitled  to  maintain 
an  action  for  use  and  occupation,  as 
upon  an  implied  agreement  to  pay  so 
much  as  the  occupation  might  be  rea- 
sonably worth.  Smith  v.  JEldridge,. 
236. 

III.  Year's  Rent  under  8  Anne,  c,  14. 
A  landlord,  having  distrained  for 
rent,  was  induced  to  withdraw  the 
distress,  by  the  tenant's  assurance 
(which  was  false)  that  a  particular 
debt  had  been  satisfied.  The  creditor 
having  proceeded  to  judgment  and  ex- 
ecution, the  tenant's  goods  were  seized 
by  the  sheriff: — Held,  that  the  land- 
lord was  entitled  to  a  year's  rent, 
under  the  statute  8  Anne,  c.  14. 
Wollaston,  App.,  Stafford,  Besp.,  278. 

IV.  Deserted  Premises, 
The  power  to  view  and  give  posses- 
sion to  the  landlord  of  deserted  pre- 
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miseSy  created  by  the  11  G.  2,  c.  19,  a. 
16, — extended  by  the  57  G.  3,  c.  52, 
and  yaried  as  to  its  mode  of  execution 
by  the  3  &  4  Vict.  c.  84,  s.  13, — is  not, 
by  any  of  the  provisions  of  the  last- 
mentioned  statute,  or  by  the  11  <&  12 
Yict.  c.  43,  8.  34,  vested  in  the  Lord 
Mayor  or  one  Alderman  sitting  in  the 
justice-rooms  at  the  Mansion-House 
or  G^didhall,  so  as  to  enable  them  to 
exercise  the  power  in  the  same  manner 
as  a  "  police  magistrate  *'  sitting  in  one 
of  the  metropolitan  police-courts  may, 
under  the  3  &  4  Vict.  c.  84,  s.  13,  ex- 
ercise it.    Edwards  v.  Hodges,  477. 

V.  Valuation  on  Expiration  of  Tenancy 
of  a  Farm, 

1.  A.  held  a  farm  of  B.,  subject, 
amongst  others,  to  the  following  cove- 
nants contained  in  a  draft  lease  under 
which  a  former  tenant  had  held, — 1. 
to  house  the  produce  on  the  farm,  and 
to  thresh,  feed,  and  fodder  the  same 
thereon,  and  not  to  sell  or  dispose  of 
any  part  thereof,  except  as  qfter  men- 
tioned,— 2,  that  A.  should  be.  at  liberty 
to  sell  hay  and  wheat  straw  (except 
that  of  the  last  year's  produce),  bring- 
ing back  for  every  load  of  hay  or  straw 
two  loads  of  manure, — 3.  that  A. 
should,  on  the  determination  of  the 
tenancy,  leave  all  the  hay,  straw,  and 
manure  arising  during  the  last  year  of 
his  tenancy  for  the  use  of  B.  or  of  the 
incoming  tenant,  being  paid  for  the 
hay  and  wheat  straw  at  a  fair  valua- 
tion, — these  latter  words  **  fair  valua- 
tion" having  been  substituted  in  the 
draft  lease  for  **  consuming  price." 

In  an  action  by  A.  against  B.  to  re- 
cover the  value  of  hay  and  wheat 
straw  left  by  the  former  at  the  expira- 
tion of  his  tenancy,  it  appeared  that  a 
valuation  had  been  made  by  an  um- 


pire, who  was  the  only  witness  called 
at  the  trial,  and  who  stated  that  he 
had  valued,  not  at  a  "  consuming 
price,"  nor  a  "  market  price,"  but  at  a 
**  fair  valuation ;"  and  the  jury  re- 
turned a  verdict  in  accordance  with 
his  valuation : — 

Held,  that  there  was  nothing  from 
which  the  court  could  see  that  the 
valuation  had  been  made  upon  an  er- 
roneous principle;  and,  what  was  a 
**  fair  valuation,"  being  a  question  for 
the  jury,  there  was  no  ground  for  in- 
terfering with  the  verdict.  CHmber- 
land  V.  Bowes,  348. 

2.  Whether  the  court  could  properly 
notice  the  substitution  of  the  words 
"fair  valuation"  for  ''consuming 
price,"  in  the  draft  lease, — quare?  lb. 

3.  Held,  also,  that  the  valuation  of 
the  umpire  was  not  invalidated  by  the 
circumstance  of  his  having  altered  it 
after  he  had  delivered  it  out,  by  strik- 
ing out  an  item  which  ought  not  to 
have  been  included  therein.    lb, 

VI.  Dilapidations, — See  Ecclesias- 
tical Valuation. 

VII.  Lease  procured  by  Fraud, — Se€ 

Fraud. 

LANDS  CLAUSES   CONSOLIDA. 

TION  ACT.  1845. 

Costs  of  Proceedings  under  the  8  4"  9 

Tlct.  c.  18,  s.  68,— See  Costs,  IV. 

LEASE. 
See  Fbaud. 

Landlord  and  Tknant,  I,  V. 

LETTERS-PATENT. 
I.  Itfringement  qf, 
1.  The  rule  for  a  writ  of  injunctiuo, 
— as,  to  restrain  a  defendant  from  in- 


INDEX. 


851 


fringing  a  patent, — under  the  Common 
Law  Procedure  Act,  17  &  18  Vict. 
c.  125,  8.  82,  is  a  rule  to  shew  cause 
only,  in  the  first  instance.  Gittins  v. 
Symes,  362. 

2.  The  same  relief  may  be  had  imder 
the  Patent  Law  Amendment  Act,  15  & 
16  Vict.  c.  83,  s.  42.    Ih, 

IL  Particulars  of  Infringements. 

In  an  action  for  infringement  of 
Talbot's  patent  for  "  improvements  in 
obtaining  pictures  or  representations 
of  objects,"  the  court  refused  to  com- 
pel the  plaintiff  in  his  particulars  of 
breaches  to  specify  particularly  the 
persons  and  occasions,  or  the  particu- 
lar parts  of  the  specification  alleged  to 
have  been  infringed, — although  the  de- 
claration merely  averred  an  infringe- 
ment in  general  terms.  Talbot  v.  La 
Roche,  310. 

LIEN. 
Application  and  Extent  of 
By  agreement  between  A.,  a  publi- 
can, and  B.,  a  brewer,  it  was  stipulated 
that  A.  should  deposit  the  lease  of  his 
house  with  B.,  as  security  for  an  ad- 
vance of  150/.,  for  which  A.  had  given 
B.  a  promissory  note,  payable  on  de- 
mand; and  B.  engaged  not  to  call 
upon  A.  to  pay  the  150/.,  or  any  part 
thereof,  for  two  years,  upon  condition 
that  the  interest  thereon  should  be 
duly  paid  half-yearly,  that  the  rent 
should  be  paid  agreeably  to  the  cove- 
nants of  the  lease,  and  that  A.  should 
take  of  B.  all  the  beer  consumed  upon 
the  premises,  and  pay  for  it  every 
twenty-eight  days.  The  agreement 
then  provided,  that,  in  case  of  failure 
on  the  part  of  A.  to  perform  any  or 
cither  of  the  above  conditions,  after 
fourteen  days'  notice,  B.  should  be  at 


liberty  immediately  to  put  the  note  in 
force,  and,  if  not  paid,  with  interest,  to 
sell  the  lease;  and  that  all  expenses 
attending  such  sale,  together  with  the 
principal  and  interest  due  on  the  note, 
should  be  deducted  from  the  amount 
realized  by  such  sale,  as  also  any  ac- 
count that  might  he  then  due  and  owing 
for  beer : — 

Held,  that, — the  power  of  sale  not 
having  been  exercised, — on  payment, 
or  tender,  of  the  principal  and  interest 
due  on  the  note,  A.  (or  his  assignee) 
was  entitled  to  maintain  detinue  for 
the  lease;  and  that  B.  could  not  set 
up  a  lien  on  it  for  a  balance  due  on  the 
beer  account.  Chilton  v.  Carrington, 
95. 

LIPE-ASSUEANCE. 
See  Insubancb,  1,  2. 

LONDON. 

Justices  qf, — See  Landlord  aud 

Tenant,  IV. 

LUNATIC. 
I.  Service  of  Process  on. 
Where  the  defendant  is  a  lunatic, 
the  court  has  no  power,  under  the  15 
&  16  Vict.  c.  76,  8.  17,  to  allow  the 
plaintiff  to  proceed  as  if  personal  ser- 
vice of  the  writ  of  summons  had  been 
efiected,  imless  it  can  be  made  to  ap- 
pear that  the  writ  has  come  to  the  de- 
fendant's  knowledge,  or  that  he  wil' 
fully  evades  service.     Holmes  v.  Ser- 
vice,  293. 

II.  Application  for  Habeas  Corpus  on 

behalf  of 
Affidavit.] — ^A  rule  having  been  ob- 
tained for  a  habeas  corpus  to  bring  up 
a  limatic  confined  in  an  asylum  in  this 
country  under  Irish  medical  certifi- 
cates,— the   Court  discharged  it  with 
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costs,  there  being  no  affidavit  to  shew 
that  the  party  promoting  the  applica- 
tion was  duly  anthorized  by  the  luna- 
tic.    In  re  Child,  238. 


MAGISTEATE. 
Giving   Possession   of  Deserted  Pre' 
mises, — See  Lajtdlobd  and  Tenant, 
IV. 

MEMOEANDA. 
I.  Patents  of  Precedence, 
Collier,  Eobert  Porrett,  261. 
Fhinn,  Thomas,  261. 

n.  Queen's  Counsel, 
Denison,  Edmund  Beckett,  261. 
Erie,  Peter,  261. 

MERITS. 

See  Admibaltt  Coubt. 

MESNE  PROFITS. 
See  Pleading,  VII,  2. 

MINES  AND  MINERALS. 
By  an  inciosure-act,  reciting  that  the 
defendant  was  lord  of  the  manors  of  A. 
and  B.,  it  was  enacted  that  nothing 
therein  contained  should  be  construed 
to  defeat  or  prejudice  his  rights  as 
such  lord ;  but  that  the  lord,  his  heirs 
and  assigns,  should  hold  and  enjoy  all 
manorial  rights,  and  also  all  mines, 
minerals,  and  quarries,  Sic,,  belonging 
to  the  said  manors,  in  as  full  and 
ample  a  manner  as  if  the  act  had  not 
been  made;  "and  also  full  and  free 
liberty  at  all  times  hereafter  of  making, 
Ac,  and  of  granting  to  any  other  per- 
son or  persons,  any  waggon-ways  or 
other  ways  in,  over,  or  along  the  com- 
mons or  waste  land  (intended  to  be  al- 
lotted and  inclosed),  and  to  do  every 
other  act  now  in  use,  or  which  shall 


hereafter  be  used  or  invented,  which 
shall  be  necessary  to  be  done  for  the 
purpose  of  winning,  working  leading, 
and  carrying  away  the  said  mines, 
minerals,  and  quarries  within  and  un- 
der the  said  last-mentioned  commons, 
&c. ;  and  also/or  the  leading,  earring, 
and  conveying  the  coals  and  the  produce 
of  any  other  mines  and  minerals  from 
or  under  any  other  lands  and  grounds 
whatsoever :  '*— 

Held,  that  the  words  "produce  of 
any  other  mines  and  minerals  "  did  not 
mean  the  produce  of  mines  and  mine- 
rals other  than  coals,  but  the  produce 
of  mines  and  minerals  other  than  the 
"mines,  minerals,  and  quarries"  be- 
fore mentioned;  and,  consequently, 
that  the  defendant  had  a  right  to  use 
a  railway  constructed  by  him  under 
the  power  so  given  to  him,  for  the  pur- 
pose of  carrying  coke,  such  coke  not 
being  made  from  coal  worked  out  of 
the  waste  which  was  the  subject  of  the 
inclosure.  Bowes  v.  Lord  Itavenswortk, 
512.    [A  writ  of  error  is  now  pending.] 

And  see  Pabtnbes. 

MONEY  PAID. 
It  is  no  answer  to  an  action  for 
money  paid  by  the  plaintiff  for  the  de- 
fendant's use,  at  his  request,  that  the 
money  was  paid  in  respect  of  losses  on 
wagering  contracts  made  void  by  tlie 
statute  8  &  9  Vict.  c.  109,  s.  18. 
Knight  v.  Cambers,  562. 

MUTUAL  ASSURANCE. 
See  Insubancb,  4,  5. 


NEGLIGENCE. 
See  Admibaltt  Coubt. 

NEW  MATTER. 
See  Affidavit,  IV. 
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NEW  TEIAL. 
Appeal  under  the  Common  Law  PrO' 
cedure  Act,  1854. 
Semble,  that  the  34th  and  35th  sec- 
tion 8  of  the  Common  Law  Procedure 
Act,  1854,-17  &  18  Vict.  c.  125,— are 
not  retrospective,  though  the  44th  sec- 
tion is.    Jenkins  y.  Betham,  189. 

NOT  GUILTY. 
"  By  Statute  "See  PLEiJ)iNG,  VIII. 

NOTAEY. 
Certificate  of. 
The  court  dispensed  with  the  nota- 
rial certificate,  in  the  case  of  an  ac- 
knowledgment taken  at  Corfu,  xmder 
the  3  &  4  W.  4,  c.  74, — it  being  sworn 
that  there  was  no  English  notary  in 
the  island.  In  re  Elizabeth  Hurst,  410. 

NUDUM  PACTUM. 
See  Pleading,  U. 

NUL  TIEL  BECOED. 
Amendment, 
Upon  a  trial  by  the  record,  the  court 
amended  the  declaration  by  inserting 
therein  the  true  amount  recovered  by 
the  judgment,  under  the  15  &  16  Vict. 
c.  76,  8.  122.  Hunter  v.  Emmanuel, 
290. 


OBJECTIONS. 
Notice  of, — See  Eegistbation,  2. 

OEDEE. 
See  Judge's  Obdeb. 

OUTLAWEY. 
Motion  to  set  aside. 
The  affidavit  upon  a  motion  to  set 
aside  proceedings  to  outlawry  for  irre- 
gularity must  shew   that    the    party 


making  the  application  is  duly  au- 
thorised as  the  attorney  of  the  defend- 
ant.    Skinner  v.  Carter,  4,72, 

OUTSTANDING  TEEM. 
Presumption  qf  Satitfaction  of. 

In  the  years  1762  and  1763,  two 
several  terms  of  1000  years  each  were 
created,  for  mortgage  purposes;  and, 
the  mortgage  debts  having  been  satis- 
fied, these  two  terms  were  in  1773  as- 
signed to  one  Hill,  in  trust  to  attend 
the  inheritance,  for  the  benefit  of  J.  C, 
the  older  (the  great  grandfather  of  the 
plaintiff),  who  was  then  seised  in  fee. 
In  1778,  the  estate  was  limited  in  strict 
settlement,  on  the  marriage  of  J.  C. 
the  younger  (the  plaintifi**s  grand- 
father) ;  and,  in  1813,  by  a  settlement 
made  by  the  plaintifi^s  father  and 
grandfather,  the  estate  was  limited  to 
the  plaintijOfs  father  for  liie,  with  re- 
mainder to  such  of  his  children  as  he 
should  appoint :  but  in  neither  of  these 
settlements  was  any  notice  taken  of 
the  outstanding  terms.  In  1840,  the 
plaintifTs  father, — assuming  and  cove- 
nanting that  he  was  seised  in  fee, — 
sold  the  estate  to  one  M.  D.,  with  whom 
the  defendant  was  assumed  to  be  iden- 
tical; and  on  that  occasion  the  two 
satisfied  terms  of  1000  years  each  were 
assigned,  bif  the  executors  of  Hill,  to  a 
trustee  for  M.  D.,  to  attend  and  pro- 
tect the  inheritance.  M.  D.  had  no 
notice,  at  the  time  of  the  purchase,  of 
the  settlement  of  1813.  In  1844,  the 
plaintifi^s  father  duly  executed  the 
power  conferred  on  him  by  the  settle- 
ment of  1813,  and  thereby  limited  the 
estate,  after  his  death  (which  took 
place  in  1853),  to  his  eldest  son,  the 
plaintiff,  in  fee. 

In  ejectment  brought  by  the  plaintiff 
to  recover  the  premises : — 
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Held  that  the  mere  circamstance  of 
the  omisson  of  all  mention  of  the  two 
terms  for  1000  years  in  the  conveyances 
of  the  estate  subsequent  to  1813,  would 
not  justify  the  court  (even  if,  on  the 
authority  of  Doe  v.  Hilder,  2  B.  &  Aid. 
782,  it  would  have  warranted  a  jury) 
in  presuming  their  surrender;  and 
that,  inasmuch  as  a  court  of  equity 
would  not  have  restrained  the  setting 
up  of  those  terms  by  M.  D.  in  a  court 
of  law,  they  must  be  considered  as 
still  subsisting,  notwithstanding  the 
statute  8  &  9  Yict.  c.  112 ;  and  conse- 
quently the  plaintiff  was  not  entitled 
to  recover,  because  those  terms  pre- 
ceded the  estate  acquired  by  him  un- 
der the  settlement  of  1813,  and  there- 
fore the  title  to  the  legal  possession 
for  the  remainder  of  the  terms  was 
not  in  him,  but  in  the  assignee  thereof. 
Cottrell  V.  HugheSf  632. 

OYER. 
See  Pleading,  IX. 

OYSTER-FISHERY. 
Corutruction  of  Rules  and  Orders, 
1.  The  Faversham  Oyster-Fishery, — 
a  company  in  the  nature  of  a  prescrip- 
tive corporation, — had  power  by  its 
constitution  (confirmed  by  an  act  of 
parliament  of  3  Vict.  c.  lix)  at  certain 
courts  called  water- courts  to  make  or- 
ders, rules,  and  regulations  for  the 
government  and  management  of  the 
company,  and  for  imposing  and  levying 
fines  and  penalties  on  its  members  for 
the  breach  or  non-observance  of  such 
orders,  rules,  and  regulations ;  and 
also  to  appoint  a  foreman  and  a  jury 
of  twelve  who  should  have  the  manage- 
ment and  regulation  of  the  fishery,  and 
of  the  affairs  of  the  company. 


By  a  water-court  order  of  the  31  st 
of  July,  1790,  it  was  ordered,  amongst 
other  things,  "that  all  such  tenants 
[freemen  or  members  of  the  company] 
as  have  boats  shall  work  for  the  com- 
pany in  regular  turn,  unless  tkcU  ke  or 
his  hoot  should  he  incapctble  of  doing 
business^   that  is   to   say,   each  man, 
being  so  capable,   shall   succeed  him 
who  worked  last,  as  he  stands  in  the 
company's  list. "    And  by  a  subsequent 
order  of  the  29th  of  July,  1797,  re- 
citing the  order  of  the  31st  of  July, 
1790,  it  was  "declared,  ordered,  and 
decreed  that  nothing  in  the  said  re- 
cited orders,  or  either  of  them,  con- 
tained, was  meant  or  intended  to  de- 
prive or  hinder,  or  shaU  deprive  or 
hinder,  the  foreman  and  jury  of  this 
company,  or  the  major  part  of  them 
assembled  on  the  company's  affairs, 
from  exercising  at  all  times  their  an- 
tient    and    accustomed    discretionary 
powers  of  regulating  the  business  of 
the  said  company,   by  postponing  or 
setting  aside  the  turn  of  any  of  the 
tenants  of  this  manor  and  hundred,  in 
doing  any  business  of  the  said  com- 
pany, for  reasons  appearing  to  the  said 
foreman  and  jury,  or  the  major  part  of 
them,  to  be  satisfactory,  expedient,  or 
proper,  for  that  purpose." 

On  the  12th  of  July,  1852,  an  order 
to  the  following  effect  was  made  by  the 
foreman  and  jury, — "As  the  com- 
mencement of  the  season  for  the  selling 
of  oysters  is  drawing  near,  in  order  to 
provide  salesmen,  it  is  ordered  that 
the  foreman  put  out  a  notice  for  per- 
sons, freemen  of  the  company,  who  are 
desirous  of  going  to  London  as  sales- 
men, to  give  in  their  names  to  him  or 
any  one  of  the  jury  on  or  before  the 
19M  instant;  and  that  the  jury  pro- 
ceed to  the  electing  of  such  on  or  as 
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soon  after  that  time  as  convenient. 
And,  in  order  that  the  company  may 
be  provided  with  fitting  and  proper 
vessels  to  take  the  oysters  to  market, 
it  is  ordered  that  notice  be  posted  at 
the  usual  place,  to  require  those  free- 
men that  have  boats  fitting  and  proper, 
to  give  notice  to  the  foreman  or  any 
one  of  the  jury  of  their  intention  of 
working  for  the  company." 

There  was  no  evidence  of  the  giving 
of  such  notice  by  the  foreman  under 
the  above  order ;  but  the  plaintiff  had 
notice  of  it  on  the  14th  of  July. 

On  the  19th,  a  further  order  was 
made  by  the  foreman  and  jury,  as  fol- 
lows : — "  It  IB  ordered  that  three  men 
(naming  them)  go  to  Billingsgate,  as 
salesmen.  The  following  are  the  names 
of  those  that  have  given  notice,  ac- 
cording to  the  notice  of  the  13th  of 
July,  of  their  intention  of  carrying 
oysters  for  the  company  (naming  the 
men  and  their  boats):  and  it  is  or- 
dered that  the  above-named  boats  do 
carry  the  oysters  to  Billingsgate  Mar- 
ket, and  that  no  boats  be  allowed  to 
take  a  turn  with  them  until  the  ^\st  of 
October:' 

The  plaintiff  not  having  given  notice 
of  his  intention  to  carry  until  the  l%th 
qf  August,  the  defendant, — acting  un- 
der the  order  of  the  19th  of  July,— 
refused  to  employ  him  and  his  boat 
until  after  the  31  st  of  October. 

Before  the  year  1850,  the  practice 
had  been,  that  the  foreman  and  jury 
ascertained,  either  by  notice  or  by 
personal  application,  before  the  com- 
mencement of  each  season,  who  could 
carry,  and  then  the  freemen,  after  they 
had  ceased  to  be  employed  elsewhere, 
gave  notice,  and  came  in  after  standing 
by  one  turn.  The  plaintiff  himself 
had,  however,  been  excluded  in  the 
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year  1851,  by  reason  of  his  omission  to 
give  notice  of  his  readiness. 

In  an  action  against  the  foreman  for 
excluding  the  plaintiff  and  his  boat 
from  turns  of  carrying,  under  the 
above  circumstances : — 

Held,  that  the  order  of  the  31st  of 
July,  1790,  was  properly  alleged  in 
the  declaration  as  giving  the  freemen 
having  boats  an  absolute  right  to  work 
in  turn,  and  that  the  incapacity  of  the 
man  or  his  boat,  not  being  in  the 
nature  of  a  qualification  or  limitation 
of  the  right,  need  not  be  noticed. 
Hills  V.  Hv/nt,  1. 

2.  The  defendant  justified  under  the 
orders  of  the  12th  and  19th  of  July, 
1852,  stating,  that,  by  the  former, 
those  freemen  who  intended  to  work 
for  the  company  were  thereby  required 
to  give  notice  of  such  their  intention 
on  or  before  the  \^th  of  July :  that  the 
plaintiff  omitted  to  give  such  notice ; 
that,  by  the  order  of  the  19th,  notice 
was  given  that  such  only  of  the  free- 
men as  had  given  notice  should  be  em- 
ployed in  carrying  oysters  for  the  com- 
pauy,  and  that  those  who  had  not  given 
notice  should  be  excluded  until  after 
the  31  st  of  October ;  and  that,  by  rea- 
son of  the  last-mentioned  order  or  re- 
gulation, the  defendant,  as  foreman, 
refused  to  employ  the  plaintiff,  as  he 
lawfully  might,  &c. : — Held,  that  the 
plea  was  not  sustained  by  the  produc- 
tion and  proof  of  the  order  above  set 
forth ;  and  that  the  plea  could  not  be 
made  good  by  striking  out  the  order  of 
the  12th  of  July.    lb. 

3.  Quisrej  whether  the  foreman  and 
jury  had  power  to  make  the  order  of 
the  19th  of  July,  1852,  and  whether,  if 
they  had,  it  was  a  reasonable  one, — the 
notice  of  the  12th  giving  no  intimation 
of  tlie  time  at  which  the  freemen  were 


reqabed  to  pyo  notice  of  their  inten- 
tion to  cany,  nor  informing  thent  of 
the  oonseqaences  of  their  omiiaioa  to 
doioP    lb. 


PABTNEES. 
Wial  ootutitatii  a  Partner»h^. 
The  defendant  and  others  met  for 
the  pnrpose  of  forming  a  companj  for 
working  a  mine  on  tho  cost-book  prin- 
ciple, the  concern  to  consist  of  60,000 
alures,  of  which  16,000  were  to  be  ap- 
prapiiated  to  the  owner  of  the  mine, 
33,760  to  A^  B.,  and  C,  and  tiie  re- 
mainder aUotted  to  other  partiea  in 
proportion  to  certain  capital  anbacribed 
bjr  them, — 1126  being  allotted  to  the 
defendant,- for  which  he  paid  100/.: 
and  it  was  at  that  meeting  resolved, 
amongat  other  Uungs,  that  tJie  requiiiU 
capital  to  vwri  tie  mine  for  Ike  first 
(w  vumth*  ihould  he  found  ijr  A.,  B., 
and  C.  The  same  resolution  also  stated 
that  die  mine  had  been  pnrchaacd  of 
the  owner  for  the  snm  of  lOOOI.  in  cash, 
and  16,0001.  to  be  paid  in  cash  or  shares 
at  the  end  of  six  months,  shoold  it  be 
deemed  desirable  bj  the  adTenturers 
to  continue  operatione, — such  payment 
of  16,000/.,  or  Biurender  of  the  mine  to 
the  owner,  being  optional  by  the  said 
adventurera : — Held,  that,  by  this  ar- 
rangement, each  adventurer  became  a 
partner  in  the  concern /rom  the  com- 
mencement, and  liable  as  such  for  goods 
supplied  for  the  working  of  the  mine. 
Ptel  T.  Tkoma$,  714. 

PATENT. 
See  Lettbe8-P*tbnt. 

PATENT  OF  PEECEDENCE. 
See  PsovoTiONS,  I. 


PAYMENT. 
Of  Money  into  Court. 
The  plaintiff  brought  an  aetion  for 
12/.  6*.  7id.,  for  goods  aidd  and  deb- 
Tered.  1^  defendant  paid  10/.  on  ae- 
count,  and  before  declaration  todc  out 
a  Hummons  calling  on  the  phintiff  to 
shew  cauae  why  tlte  prooeedinga  should 
not  be  stayed  on  payment  of  the  far- 
ther snm  of  6*.  ^.  and  eosta.  Hie 
plaintiff  claiming  more,  no  order  was 
made.  A  declaration  waa  aftemrda 
delivered,  and  the  defendant  paid  7*. 
into  eonrt,  which  the  plaintiff  ae- 
oepted :— Held, — diBsentienta  Orat- 
mil,  J., — that  the  plaintiff's  aeeept- 
anoe  of  7*.,  after  bia  refiual  of  6«.  4^4. 
did  not  disentitle  him  to  the  eosti  in- 
curred subaeqnently  to  th«offv.  Skam 
V.  Hnsket,  660. 

II.  Ctf  a  letter  in  Satufaetiotk  tf  a 
larger  Sum, — See  PutiDiNO,  III. 
2,3. 

PEBFOEMANCE. 
See  PLBUtiita,  IV. 

PLEADING. 

I.  Declaration  in  Cate  fbr  FaUe  St- 

presentation, — See  Cias,  I,  1. 

II.  SUUemetU  1^  Contiieratiim.   . 

I^  plaintiff  declared,  in  the  fint 
count,  in  debt  for  railway  sharea ;  in 
the  third,  in  trover  for  certificates  for 
shares;  in  the  fourth,  in  detinue  for 
the  certificates  for  shares  mentioued  in 
the  third  count. 

The  fifth  eoont  stated,  that,  at  tfas 
time  of  the  writing  the  letter  and 
making  the  contract  therein  and  in 
that  count  mentioned,  the  claima  of  the 
plaintiff  in  the  first,  third,  and  fourth 
counts  had  severally  arisen  and  aocmed 
in  manner  and  Uxm  as  therein  ax- 
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pressed,  and  the  defendant  ought  to 
have  paid  or  satisfied  the  plaintiff  for 
and  in  respect  of  those  several  claims ; 
that  the  defendant  had  from  time  to 
time  requested  the  plaintiff  to  give 
him  time,  and  to  forbear  and  grant  to 
him  indulgence  for  the  payment  or 
satisfaction  of  the  said  claims^  which 
the  plaintiff  had  done;  and  that  the 
defendant,  being  insolvent  and  unable 
to  pay  or  satisfy  those  claims,  and  to 
obtain  further  time,  wrote  to  the  plain- 
tiff, as  follows, — "  That  I  have  wronged 
you  in  not  having  (because  incapable) 
repaid  or  returned  that  which  you  lent 
me  (thereby  meaning  and  referring, 
amongst  other  loans,  to  the  said  loan 
of  the  said  certificates  in  the  first 
count  mentioned),  it  were  useless  for 
me  to  deny :  but,  how  I  have  wronged 
you  in  feeling,  seeing  that  I  have  ever, 
as  I  do  now,  entertained  for  you  the 
sincerest  gratitude  and  regard,  I  imow 
not,  beset  as  I  am  in  difficulties  on 
every  side,  not  resulting  from  extra- 
vagance, but  from  bad  fortune.  I 
know  how  worthless  are  promises  of 
reparation,  how  wholly  disregarded 
are  entreaties  for  indulgence  (thereby 
meaning  that  the  defendant  did  then 
entreat  and  ask  for  indulgence  from 
the  plaintiff  for  the  payment  or  satis- 
faction of  the  claims  of  the  plaintiff). 
Yet  wiU  I  say  that  the  most  anxious 
endeavour  and  hope  of  every  foture 
day  shall  be,  to  prove  my  regard  and 
gratitude  in  the  only  way  in  which  the 
world  esteems  the  proof,  by  restoring 
to  you  all  that  I  owe  (thereby  meaning, 
amongst  other  things,  the  payment  or 
satisfaction  of  the  said  claims  of  the 
plaintiff)."  The  count  concluded  with 
an  averment,  that,  in  pursuance  of  that 
letter,  and  on  the  fiEdth  of  the  promise 
of  the  defendant  therein  contained,  the 
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plaintiff,  at  the  request  of  the  defend- 
ant, did  continue  to  give  him  time, 
and  to  forbear  and  grant  him  indul- 
gence and  further  time  for  the  pay- 
ment or  satisfiiction  of  the  said  claims; 
but  that,  although  a  reasonable  time 
had  elapsed  for  the  performance  by  the 
defendant  of  his  said  contract  in  the 
said  letter  contained,  yet  the  defendant 
had  not  restored  to  the  plaintiff  all  he 
owed,  but  had  neglected  and  refused 
so  to  do,  Ac. : — 

Held,  on  demurrer  to  the  fifUi  county 
that  the  letter  shewed  no  request  for 
forbearance,  nor  any  consideration  for 
a  fresh  promise  by  the  defendant  to 
pay  what  he  already  was  liable  to  pay ; 
and  that,  if  it  did  amount  to  a  fresh 
promise  to  pay,  it  was  a  promise  with- 
out consideration.  Decuxm  v.  Qridley, 
295. 

in.  Accord  and  Satirfcbdion. 

1.  To  a  declaration  upon  a  contract 
for  the  delivery  of  600  loads  of  timber  at 
Dantzio,  the  defendant  pleaded,  that, 
after  the  accruing  of  the  causes  of  ao- 
tion,  and  before  suit,  it  was  agreed  be- 
tween the  plaintiffs  and  the  defendant, 
that  the  defendant  should  deliver  to 
the  plaintiffs  in  London  certain  other 
timber,  and  that  such  oilier  timber 
should  be  accepted  and  received  by 
the  plaintiffs  in  full  satisfaction  and 
discharge  of  all  causes  of  action  upon 
the  contract  in  the  declaration  men* 
tioned;  that  the  defendant,  in  part 
performance  of  such  agreement,  deli- 
vered to  the  plaintiffs,  and  they  ac- 
cepted and  received  of  him,  143  loads, 
on  the  terms  aforesaid,  in  full  satisfac- 
tion and  discharge  of  the  causes  of 
action  in  the  declaration  mentioned,  so 
far  as  they  related  to  143  loads  of  tim- 
ber in  the  contract  mentioned ;  and  thiit 
k2 
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the  defoodant,  irithin  a  reaaonAble  time, 
tendered  th«  pkintiflB  tiie  residue  of 
tlie  timber  to  complete  the  oontract ; — 
Held,  on  demnrrer,  that  the  plea 
was  neither  good  as  a  plea  of  accord 
and  utiafaction,  for  want  of  an  aver- 
ment of  satiafaetion ;  nor  as  a  plea  of 
performance,  there  being  no  aTorment,. 
express  or  unplied,  that  the  enbetitnted 
agreement  was  accepted  in  satisfactioD. 
Oabriel  t.  Dreuer,  622. 

2.  Pajmeut  of  a  smaller  anm,  witii 
an  agreement  to  abandon  a  defence 
and  pay  costs,  ma;  be  pleaded  in  satis- 
faction of  a  larger  demand,  whether 
liquidated  or  nnliquidated.  Cooper  t. 
Parker  (in  error),  822. 

3.  To  debt  for  yiotk.  and  labonr, 
mon^lent,  &a.,  the  defendant  pleaded, 
that,  after  the  accruing  and  during  the 
subsistence  of  the  causes  of  action,  and 
before  suit,  the  plaintifT  loTied  a  plaint 
in  a  certain  county-court  to  recover 
60/.  claimed  to  be  due  to  hira  &om  the 
defendant  for  money  lent,  &e. ;  that 
tiie  defendant  defended  himself  against 
the  taid  plunt,  and,  being  an  infant  at 
the  time  of  the  accruing  of  the  causes 
of  action  for  which  the  plaint  was  le- 
vied, gave  notice  of  a  defence  on  that 
ground;  that,  before  trial,  and  before 
the  eommenoement  of  this  suit,  it  was 
agreed  between  the  plaintiff  and  de- 
fondant  that  the  defendant  should  pay 
the  plaintiff  30^,  and  the  costs  of  the 
plaint,  and  that  the  plaintiff  should 
accept  the  laid  smn  of  301.,  and  the 
performance  by  the  d^endant  of  the 
agreement  in  this  plea  mentioned,  re- 
spectively, in  full  Batisfaction  and  dis- 
charge of  the  causes  of  action,  &c. ; 
and  that  the  30/.  was  paid  to  and  re- 
ceived by  the  plaintiff,  and  the  costs 
of  the  plaint  paid  by  the  defendant, 
&c. :— Held,— by  the  Eicheqner  Cham- 


ber, affirming  the  judgment  of  tlie 
court  of  Common  Fleas, — t^t,  assum- 
ing the  claim  in  the  connty-oourt  to 
have  been  for  a  liquidated  demand, 
the  plea  was  a  good  plea  of  satiafactitm. 
lb.       . 

IV.  General  Aven»ent  of  Ferformamee. 
The  roles  of  a  society  established 
for  the  mutual  assurance  of  traders 
against  bad  debts,  after  stipulating  for 
the  payment  of  premiome,  provided, 
amongst  other  things,  that,  "if  Uie 
premiums  on  any  poUcy  shoold  not  be 
paid  within  fifteen  days  after  the  same 
should  fall  due,  the  directors  might, 
with  the  approbation  of  the  oounril. 
either  declare  such  poUcj  void,  or  en- 
force the  payment  of  such  premiums." 
In  an  action  on  a  policy,  the  plaintiffs 
averred  that  they  had  done  all  things 
necessary  on  their  part,  and  had  been 
ready  and  willing  to  do  all  things  accord- 
ing to  the  said  pohcy,  rules,  and  regula- 
tions, which  it  was  necessary  that  they 
shonld  be  ready  and  willing  to  do,  and 
that  all  things  had  happened  which  it 
was  necessary  should  happen,  to  en- 
title them  to  be  paid  by  the  society 
the  loss  thereiuafWr  mentioned,  and 
that  a  reasonable  time  for  payment 
thereof  had  elapsed.  It  then  went  on 
to  aver  that  a  loss  had  been  incurred, 
and  that  the  defendants  refoacd  to 
pay:— Held,  that  this  general  aver- 
ment was  sufficient,  without  shewing 
the  various  steps  required  by  tho  mica 
of  tho  society  to  entitle  tho  assured  to 
recover  a  loss.  Bamberger  v.  The 
Commercial  Credit  Afulual  Atturance 
Sonie^,  676. 

V.  Plea  of  Fraud. 

To   a   count   npon    an    agreement 

whereby  tho  defendant  agreed  apon 

certain  terms  to  sell  to  the  plaintiff 
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"  all  his  imezpired  term  and  leasehold 
interest  in  a  farm  then  in  his  occupa- 
tion/' with  immediate  possession, — the 
defendant  pleaded,  that  he  held  a  farm 
under  a  lease  containing  a  ooYenant 
not  to  assign  without  the  consent  in 
writing  of  the  lessors ;  that,  being  de- 
sirous to  part  with  the  farm,  he  ap- 
plied to  the  agent  of  the  lessors  for 
their  consent  to  his  doing  so,  and  had 
obtained    an    assurance,    that,    if  he 
found  an  eligible  tenant,  who  could 
give  satisfactory  references,  the  con- 
sent would  not  be  withheld ;  that  the 
agreement  was  made  for  the  purpose 
of  one  Main  becoming  the  occupier  of 
the  farm  ;  and  that  the  defendant  was 
induced  by  the  plaintiff  to  enter  into 
the  agreement,  and  did  so,  upon  the 
faith  and  assurance,  as  the  plaintiff 
knew,  and  the  plaintiff,  in  order  to  in- 
duce the  defendant  to  enter  into  the 
agreement,  represented,  and  induced 
the  defendant  to  believe,  that  Main 
was  a  person  of  respectability,  and 
eligible  as  tenant  of  the  farm,  and 
could  give  references  that  would  bo 
satisfactory  to  the  landlords ;  whereas, 
in  truth,  he  was  not  a  person  of  re- 
spectability,  and  could  and  did   not 
give  such  references: — Held,  a  good 
plea,  inasmuch  as  it  shewed  that  the 
defendant  was  induced  to  enter  into 
the  contract  by  a  false  representation 
of  the  plaintiff  as  to  a  fact  within  his 
knowledge,  and  which  was  material  to 
the    subject-matter   of  the    contract. 
Canham  v.  Barry,  597. 

VI.  Plea  in  Avoidance  of  Circuity  of 

Action, 

1.  To  constitute  a  good  plea  in 
avoidance  of  circuity  of  action,  it  must 
shew  that  the  sum  which  the  defend- 
ant is  entitled  to  recover   from  the 


plaintiff  is  necessarily  the  same  as  that 
in  respect  of  which  the  plaintiff  is 
suing.     Charles  v.  Altin,  46. 

2.  By  a  charterparty  it  was  agreed 
between  the  master  and  the  charterers 
that  one  third  of  the  stipulated  freight 
should  be  paid  before  the  sailing  of 
the  vessel, — the  same  to  be  returned,  \f 
the  cargo  was  not  delivered  at  the  port 
of  destination, — the  charterers  to  insure 
the  amount  at  the  owner's  expense,  and 
deduct  the  cost  of  doing  so  from  the 
first  payment  of  freight.  The  charterers 
paid  the  one  third  freight,  deducting 
the  premium  of  insurance.    The  vessel 
and  cargo  did  not  reach  their  port  of 
destination.     In  an  action  by  the  char- 
terers to  recover  back  the  freight  so 
paid, — the  owner  pleaded  that  the  loss 
of  the  part  of  the  freight  to  be  returned, 
was  such  a  loss  as  was  by  the  charter- 
party  to   be  insured  against  by  the 
charterers  at  the  owner's  expense,  and 
such  insurance,  if  effected,  would  have 
indemmfied  the  defendant  against  the 
loss  of  the  freight  stipulated  to  be  re- 
turned ;   that,  although  the  plaintiffs 
might  with  the  use  of  reasonable  care 
and  diligence  have  effected  an  insurance 
whereby  the  defendant  and  the  owner 
of  the  ship  woidd  have  been  fully  in- 
demnified against  the  loss  of  the  one 
third  freight  so  to  be  returned,  the 
plaintiffs    effected    the    insurance    so 
negligently  and  out  of  the  usual  course 
of  business,  that  the  same  became  of 
no  use  or  value,  and  the  defendant  by 
reason  of  such  improper  conduct  had 
sustained  damages  to  the  amount  of 
the  said  third  freight  so  insured,  and 
the  plaintiffs  thereby  became  liable  to 
the  defendant  for  the  same,  and  liable 
to  make  good  to  the  defendant  such 
amount  as  he  should  have  to  return  to 
the  plaintiffs  under  their  charterparty. 
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and  any  smn  paid  or  returned  bj  the 
defendant  to  the  pbdntiffs  in  respect  of 
the  fireight  wonld  be  the  damages  sus- 
tained by  the  defendant  by  reason  of 
such  improper  conduct  and  deviation, 
and  the  defendant  would  be  damnified 
to  that  extent  :-* 

Held  (dubitante  Crowder,  J,),  that 
the  plea  was  bad,  inasmuch  as  the 
conclusion  it  drew  was  not  warranted 
by  the  facts  stated,  for,  that  the  lia- 
bility of  the  plaintiffs  in  respect  of 
their  negligence  in  effecting  the  in- 
surance, was  a  liability  to  damages, 
which  were  not  necessarily  identical  in 
amount  with  the  claim  set  up  by  them 
in  this  action.    lb. 

Vn.  Plea  by  Way  qf  Estoppel 

1.  To  a  count  for  money  had  and 
received,  the  defendant  pleaded,  that 
the  "  said  debt  for  money  received  be- 
came due  from,  and  was  contracted  by, 
the  defendant  jointly  with  A.,  and  not 
by  the  defendant  alone,  nor  by  the  two 
jointly  and  severaUy,  but  only  joint- 
ly;'* that,  after  the  accruing  of  the 
causes  of  action  in  the  count  men- 
tioned, the  plaintiff  sued  A.  for  money 
had  and  received,  and  in  trover,  and  re- 
covered a  judgment  against  him  for 
100?.  and  costs ;  and  that  the  causes  of 
action  in  respect  of  which  the  plaintiff 
so  recovered  that  judgment  against  A. 
included  all  the  causes  of  action  to 
which  that  pled  was  pleaded. 

It  appeared  in  evidence,  that  the  de- 
fendant and  A.  had  wrongfully  convert- 
ed the  goods  of  the  plaintiff,  by  selling 
them;  that  the  proceeds  of  the  sale 
(1502.)  were  received  by  the  drfendant 
alone ;  and  that  the  plaintiff  had  sued 
A.,  and  recovered  a  verdict  for  100?., 
as  the  value  of  the  goods  so  converted ; 
but  that,  in  consequence  of  A.*b  insol- 


vency, he  had  obtained  no  satisfac- 
tion. 

Upon  its  being  objected,  at  Uie  trial 
of  the  action,  that  these  fusts  did  not 
sustain  the  plea,  the  judge  allowed  the 
defendant  to  amend  by  substituting  for 
the  words  above  in  inverted  commas, 
the  following,  "the  said  money  was 
money  received  for  and  as  being 
the  proceeds  of  the  sale  of  the  goods 
in  the  last  count  and  hereinafter  men- 
tioned :  "— 

Held, — that  the  amendment  was 
properly  allowed,  though  the  judge 
imposed  no  terms  on  the  defendant, — 
and  that  the  amended  plea  afforded  a 
complete  answer  to  the  claim  of  the 
plaintiff  in  this  action.  Buckland  v. 
Johnson,  145. 

2.  In  trespass  for  mesne  profits,  the 
defendant  pleaded, — ^first,  not  possess- 
ed,— secondly,  that,  before  the  several 
times  when  &c.,  A.  was  seised  in  fee, 
and,  on  the  27th  of  December,  1846, 
demised  the  premises  to  B.  for  twenty- 
one  years ;  that  B.  entered  by  virtue  of 
that  demise,  and,  on  the  28th  of  Janu- 
ary, 1847,  demised  to  the  defendant  for 
one  year  from  the  25th  of  March  then 
next,  and  so  from  year  to  year,  &c.,  and 
that  the  defendant  entered  bj  virtue  of 
the  last-mentioned  demise. 

Eeplication  (by  way  of  estoppel),  as 
to  so  much  of  the  pleas  as  related  to 
the  trespasses  complained  of  in  the 
count  since  the  26th  of  October,  1853, 
— that  the  plaintiff  on  that  day  sued 
out  a  writ  of  ejectment  for  the  reco- 
very of  the  premises  in  question  (set- 
ting out  the  writ) ;  that  Emily  Kirby  in 
the  same  writ  mentioned  was  the  de- 
fendant in  this  action,  and  was  at  the 
time  of  the  issuing  of  the  said  writ  the 
tenant  in  possession  of  the  premiaes  in 
question ;  that  the  premises  in  the  said 
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writ  and  in  this  action  were  the  same, 
and  that  the  plaintiff  in  the  said  writ 
named  was  the  now  pkintiff ;  that  no 
appearance  was  entered  or  defence 
made  to  the  said  writ ;  that,  after  the 
issning  of  the  said  writ,  and  whilst  the 
ejectment  was  pending,  and  in  pursu- 
ance of  the  act  of  parliament  in  that 
behalf,  the  plaintiff,  by  the  considera- 
tion and  judgment  of  the  court,  ob- 
tained possession  of  the  said  premises, 
&e. ;  that  the  said  judgment  was  still 
in  force;  and  that,  afterwards,  and 
before  the  commencement  of  this  suit, 
and  by  yirtue  of  the  said  judgment,  the 
plaintiff  entered  into  and  upon  the 
possession  of  the  premises,— wherefore 
the  plaintiff  prayed  judgment  if  the 
defendant  ought  to  be  admitted,  against 
the  said  recovery,  record,  and  proceed- 
ings, to  plead  the  said  pleas,  or  either 
of  them,  as  to  the  trespasses  in  the 
count  complained  of  since  the  said  26th 
of  October,  1853  :— 

Held,  on  demurrer,  a  good  replication 
by  way  of  estoppel  to  both  pleas ;  that 
it  was  not  necessary  to  aver  notice  to 
the  defendant  of  the  proceedings  in  the 
ejectment,  or  the  issuing  or  execution 
of  a  writ  of  possession.  Wilkinson  y. 
JUTtViy.  430. 

3.  Held,  also,  that,  if  it  were  neces- 
sary, the  replication  contained  a  suffi- 
cient averment  of  entry  by  the  plaintiff. 
lb, 

4.  Held,  also,  that  the  plaintiff's  title 
by  estoppel  related  back  to  the  date  of 
the  writ  of  ejectment,  and  would  be 
presumed  to  continue  until  shewn  by 
rejoinder  to  have  been  determined.  lb, 

6.  To  an  action  for  an  injury  to  the 
plaintifis'  vessel  by  a  collision  in  the 
river  Thames,  the  defendants  pleaded, 
that  the  merits  in  respect  of  the  de- 
mand by  this  action  sought  to  be  en- 


forced, had  been  already  tried  and  de- 
termined, and  certain  proceedings,  to 
which  the  plaintiffs  and  the  defendants 
were  parties,  had  been  had  in  the  Ad- 
miralty Court,  and  that  the  merits  upon 
which  the  plaintifis  sought  to  recover 
in  this  action  were  thereby  and  then 
tried,  and,  after  due  proceedings  hcid 
and  taken  in  the  said  court,  and  in  due 
form  of  law,  determined  by  that  court 
in  favour  of  the  defendants ;  and  that 
it  was  then  held  and  adjudged  by  the 
said  court  that  the  collision  occurred 
through  the  negligence  of  the  plaintiffs, 
and  not  through  the  negligence  of  the 
defendants  : — 

Held,  that  the  plea  was  no  answer 
to  the  action,  inasmuch  as  it  did  not 
shew  upon  the  face  of  it  that  the  Ad- 
miralty Court  had  jurisdiction  over  the 
matter  in  question.  Harris  v.  Willis, 
710. 

Vm.  Not  guilty  "  by  statute:* 
Upon  a  plea  of  not  guilty  **  by  sta- 
tute," where  the  defence  arises  upon 
several  statutes,  one  or  more  of  which 
are  omitted  from  their  margin,  their 
insertion  is  an  amendment  which  may 
be  allowed,  upon  terms,  within  the 
Common  Law  Procedure  Act,  15  &  16 
Vict.  c.  76,  8.  222,  at  any  time.  -Srf- 
wards  v.  Hodges,  477. 

IX.  Informal  Demurrer, 
In  an  action  upon  an  award,  the  de- 
claration alleged  that  certain  differ- 
ences between  the  plaintiff  and  defend- 
ant had  been  referred,  and  that  the 
arbitrator  had  awarded  that  certain 
sums  should  be  paid  at  certain  times 
by  the  defendant  to  the  plaintiff,  and 
assigned  for  breach  the  non-payment 
of  an  instalment.  The  defendant  plead- 
ed, setting  out  the  award  verbatim,  and 
concluding  in  the  form  of  a  demurrer. 
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« that  the  said  declaration  is  not  suffi- 
cient in  law; "  and  the  plaintiff  joined 
in  demurrer  :— 

Held,  that  the  demurrer  was  infor- 
mal,— the  instrument  set  out  (since  the 
Common  Law  Procedure  Act,  1B52,) 
forming  part  of  the  plea, — and  conse- 
quently there  being  nothing  to  shew 
the  declaration  bad.  Sim  t.  Edmands, 
240. 

POLICE  MAGISTEATE. 
Ctiomg  Possession   of  Deserted  Pre- 
mises, — See  L^ndlobd  asd  Tenant, 
IV. 

POWER  OF  SALE. 
See  LiBK. 

PEACTICE. 
•  I.  Process^ 

1.  Service  qf  Writ  of  Ejectment,'] — 
QiuBre,  whether  the  affidavit  (required 
by  the  112th  rule  of  Hilary  Term, 
1853,)  of  service  of  the  writ  of  eject- 
ment under  the  170th  section  of  the 
Common  Law  Procedure  Act,  15  &  16 
Vict.  c.  76,  should  shew  (as  under  the 
old  practice)  that  the  nature  and  ob- 
ject of  the  service  were  explained  to 
the  party  served.  Edwards  v.  Griffith, 
397. 

2.  At  all  events  an  irregularity  in 
that  respect  is  waived  by  a  subsequent 
attornment.    Ih, 

3.  Service  on  a  Lunatic,"] — ^Where 
the  defendant  is  a  lunatic,  the  court 
has  no  power,  under  the  15  &  16  Viet, 
c.  76,  s.  17,  to  allow  the  plaintiff  to 
proceed  as  if  personal  service  of  the 
writ  of  summons  had  been  effected, 
imless  it  can  be  made  to  appear  that 
the  writ  has  come  to  the  defendant's 
knowledge,  or  that  he  wilfully  evades 
service.     Holmes  v.  Service,  293. 


4.  Renewal  qf  Writs.y^Bj  the  11th 
section  of  the  Common  Law  Procedure 
Act,  15  &  16  Vict  c.  76,  the  origmal 
writ  of  summons  is  described  to  be  in 
force  only  "for  six  months  firom  the 
day  of  the  date  thereof,  including  ike 
day  of  such  date;  but  it  is  enacted, 
that»  if  any  defendant  therein  named 
may  not  have  been  served  therewiyi, 
the  writ  may  be  renewed,  "  at.  any  time 
before  its  expiration,  far  six  months 

from  the  date  of  such  renewal^  and  so 
from  time  to  time  during  the  eurremeg 
of  the  renewed  writ,**  by  being  sealed 
with  a  seal  to  be  provided  for  that 
purpose. 

Quare,  whether  the  six  months  for 
which  the  renewed  writ  under  this  sec- 
tion is  to  be  available,  are  to  be  reck- 
oned inclusively  or  exclusively  of  the 
date  of  the  renewal  P  Black  v.  Chreen, 
262. 

5.  The  officer,  assuming  the  former  to 
be  the  proper  construction  of  tiie  sta- 
tute, having  declined  to  seal  a  writ 
which  upon  that  assumption  was  ten- 
dered a  day  too  late, — the  Court,  with- 
out expressing  any  opinion  as  to  whe- 
ther or  not  he  had  rightly  construed 
the  act,  directed  him  to  seal  the  writ 
nunc  pro  tunc.    lb. 

U.  Appeal  under  the  Common  Law 
Procedure  Act,  1854. 

Semble,  that  the  34th  and  35th  sec- 
tions of  the  Common  Law  Procedure 
Act,  1854,-17  k  18  Vict.  c.  125,— are 
not  retrospective,  though  the  44th  sec- 
tion is.    Jenkins  v.  Betham,  189. 

m.  Eule  to  discontinue. 

1.  In  an  action  by  assignees  of  a 
bankrupt,  the  defendant  gave  notice 
to  dispute  the  trading  and  act  <f  bank- 
ruptcy.   At  the  trial,  the  judge  non- 
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suited  the  plaintiffs  on  the  ground  that 
the  petitioning-creditor's  debt  npon 
the  proceedings  was  contracted  at  a 
period  when  the  bankrupt  had  ceased 
to  be  a  trader.  The  court  set  aside  the 
nonsuit,  holding  that  the  objection  was 
not  open  to  the  defendant  under  the 
notice  to  dispute  the  trading  and  act  of 
bankruptcy,  A  judge  at  Chambers 
having  allowed  the  defendant  to  amend 
his  notice,  by  adding  thereto  that  he 
intended  at  the  trial  to  dispute  the  pe- 
titioning-creditor's  debt, — The  court 
refused  to  allow  the  plaintiffs  to  dis- 
continue without  payment  of  costs, 
JHemamann  v.  Barber,  774. 

2.  Where  an  administratrix  has  been 
made  defendant  in  an  action  commenced 
against  the  intestate,  by  a  suggestion 
under  the  138th  section  of  the  Common 
Law  Procedure  Act,  15  &  16  Vict.  c. 
76,  and  has  pleaded  to  the  suggestion, 
— the  court  will  not  allow  the  plaintiff 
to  discontinue  without  payment  of  all 
the  costs  of  the  cause,  Benge  v.  Swaine, 
784. 

3.  The  plaintiff  haying  obtained  a 
judge's  order  to  discontinue  **  on  pay- 
ment of  costs,"  and  having  acted  upon 
the  order,  by  attending  the  taxation 
under  it,— the  court  refused  to  allow 
him  to  abandon  it.     lb, 

TV,  Security  for  Costs, 

Where  a  plaintiff  is  insolvent,  and 
has  assigned  the  debt  for  which  the  ac- 
tion is  brought,  and  is  suing  for  the 
benefit  of  the  assignee,  the  court  will 
compel  him  to  give  security  for  costs. 
Goatley  v.  JEmmott,  291. 

V.  Setting  aside  Proceedings  for 
Irregularity. 

The  affidavit  upon  a  motion  to  set 
aside  proceedings  to  outlawry  for  irre- 


gularity must  shew  that  the  party 
making  the  application  is  duly  author- 
ised as  the  attorney  of  the  defendant. 
Skinner  v.  Carter,  472. 

VI.  Entering  Verdict, 

Upon  a  negotiation  for  the  sale  of  a 
ship,  B.,  the  seller,  represented  to  A., 
the  buyer,  that  she  was,  so  far  as  he 
knew,  as  sound  as  a  ship  of  her  age 
usually  was.  Upon  the  faith  of  this 
representation,  A.  agreed  to  purchase 
the  ship,  and  proceeded  to  make  alter- 
ations in  her  to  fit  her  for  a  voyage  to 
Australia,  for  which  B.  at  the  time  of 
the  contract  knew  she  was  intended. 
The  register  proving  defective,  A. 
afterwards  repudiated  the  bargain, 
and,  upon  a  suggestion  that  the  repre- 
sentation of  B.  as  to  the  ship's  sound- 
ness was  false,  brought  an  action 
against  him,  charging  him  with  a  false 
and  fraudulent  representation  with  a 
view  to  induce  A.,  and  whereby  A.  was 
induced,  to  expend  money  on  the  ship, 
which  but  for  such  false  and  fraudu- 
lent representation  he  would  not  have 
done. 

At  the  trial,  the  judge  told  the  jury, 
that,  to  sustain  the  action,  the  plaintiff 
must  prove, — that  the  defendant  made 
the  representation  alleged, — that  it 
was  false,— that  the  defendant  knew  it 
to  be  false, — and  that  damage  had  re- 
sulted to  the  plaintiff,  llie  jury  re- 
turned the  following  verdict, — "  We 
find  for  the  plaintiff,  but  acquit  the 
defendant  of  any  fraudulent  intention:" 
— Held,  that,  upon  this  finding,  the 
verdict  was  properly  entered  for  the 
plaintiff.     Milne  v.  Marufood,  778. 

PEECEDENCE.  PATENT  OF. 
See  Pbomotioms,  I. 
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PBE8CEIPTIVE  CORPOEATION. 
See  Otstbb-Fishbbt. 

PRISONEE. 
Discharge  of,  under  7  4*  8  Vict  c,  96, 

«.  26. 

By  the  7  &  8  Vict.  c.  96,  b.  26,  sums 
payable  by  way  of  annuity  are  to  be 
deemed  debts:  and  by  s.  67, — reciting 
"  that  it  is  expedient  to  limit  the  pre- 
sent power  of  arrest  upon  final  pro- 
cess," it  is  enacted,  "that  no  person 
shall  be  taken  or  charged  in  execution 
upon  any  judgment  obtained  in  any 
action  for  the  recovery  of  any  debt, 
wherein  the  sum  recovered  shall  not 
exceed  201,,  exclusive  of  the  costs  re- 
covered by  such  judgment." 

A.  signed  judgment  for  6002.  on  a 
warrant  of  attorney  given  by  B.  to 
secure  an  annuity  of  32/.  by  half-yearly 
payments^  and  took  B.  in  execution  for 
16^: — Held, — dubitante  Williams,  J., 
•^that  B.  was  entitled  to  be  discharged 
from  custody  under  the  above  act,  the 
"  sum  recovered  "  by  the  action  being 
16/.    Johmon  v.  Harris,  367. 

PRIVATE  ACT. 
Construction  qf, — See  Imclosubb  Act. 

PROCESS. 
See  Pbacticb,  I. 

PROHIBITION. 
Where  granted, 
1.  To  entitle  a  party  to  a  prohibition 
to  restrain  commissioners  under  a  local 
improvement  act  from  proceeding 
to  enforce  a  penalty  for  an  ojQTence 
against  the  act,  he  must  distinctly  shew 
that  they  are  acting  without  jurisdic- 
tion: it  is  not  enough  to  shew  that 
it  is  doubtful,  upon  the  act  of  parlia- 


ment, whether  their  jurisdiction  ex- 
tends to  the  place  where  the  alleged 
offence  was  committed.    In  re  Birch, 
743. 
2.  **  Public  place,"  meaning  of.    Ih. 

PROMOTIONS. 
I.  Patents  of  Precedence, 
Collier,  Robert  Porrett,  261. 
Phinn,  Thomas,  261. 

II.  Queen's  Counsel. 
Denison,  Edmund  Beckett,  261. 
Erie,  Peter,  261. 

PROVISIONAL  REGISTRATION. 
iS^  Joint-Stock  Compakt,  1,  2. 

PUBLIC  PLACE. 
See  Pbohibitiok. 

PUBLIC  STOCK. 
See  Stock-Jobbiko. 


QUARE  IMPEDIT. 
7^  Marquis  of  Bristol  r,  Robinson, 
244. 

QUEEN'S  COUNSEL. 
See  Pbomotioks,  II. 


RAILWAY  COMPANY. 
Costs  of  Proceedings  against  the  Com- 
pany for  Damage  to  Land,  under  the 
8  <J-  9  Vict,  c,  18,  *.  68,-5^  Costs, 
IV. 

RAILWAY  TRAFFIC. 
See  Reoulje  Gbkebalbs,  473—476. 

READINESS  AND  WILLING- 
NESS. 
See  PlBADlNO,  IV. 
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EEGISTRATION. 
See  Joint-Stock  Company,  1,  2. 


EEGISTRATION  OF  VOTERS. 
Under  6  <J*  7  Vict,  c.  18. 

1.  Yearly  Value.'] — The  criterion  of 
Talue  under  the  statute  8  H.  6,  c.  7,  is, 
not  what  the  land  actually  produces, 
but  what  in  its  existing  state  it  reason- 
ably may  produce.  Astbury,  App., 
JIender8on,'Eie8^,,  261. 

A.  bought  a  piece  of  freehold  land 
for  150/.,  intending  it  for  building 
purposes,  for  which  it  was  suitable. 
In  a  case  stated  by  a  revising-barrister, 
it  was  found,  that,  if  let  upon  a  build- 
ing-lease, the  land  would  be  worth  a 
ground-rent  of  15/.  a  year;  and  that 
A.  had  received  a  bon&  fide  offer  of 
that  sum,  but  had  refused  it  as  insuffi- 
cient : — Held,  that,  although  the  land 
was  unbuilt  upon  and  unlet,  and  con- 
sequently remained  unproductive,  A. 
was  nevertheless  entitled  to  be  regis- 
tered as  the  owner  of  a  freehold  estate 
of  the  clear  yearly  value  of  4Ds,    lb, 

2.  Notice  of  OhjectionJ] — ^A  notice  of 
objection  given  to  overseers,  pursuant 
to  the  6  <&  7  Yict.  c.  18,  s.  13,  and 
Sched.  (B.)  No.  3,  described  the  party 
objected  to  as  being  "in  the  list  of 
persons  entitled  under  the  rrform  act, 
to  vote,"  &c. : — Held,  a  sufficient  spe- 
cification of  the  particular  list  referred 
to.    Huggettt  App.,  Lewis,  Resp.,  245. 


REGUL^  GENERALES. 
General  Rules  as  to  Forms  of  Pro- 
ceedings and  Process,  made  pursuant 
to  the  statute  17  &  18  Vict.  c.  31,  s.  4, 
intituled  "An  Act  for  the  better  Re- 
gulation of  the  Traffic  on  Railways  and 
Canals.'*    473—476. 


REVOCATION. 
See  ExBCUTOBs  and  Adhinistbatobs. 

SALE. 
I.  Delivery  of  Goods. 
A.,  carrying  on  business  in  Man- 
chester, by  his  traveller  sold  goods  to 
B.  at  Oxford,  which  goods  were  to  be 
forwarded  in  the  usual  way,  viz.  by 
the  London  and  North- Western  Rail- 
way. The  goods  were  accordingly 
packed  and  sent  by  A.  to  the  railway- 
station  at  Manchester,  addressed  to  B. 
at  Oxford : — Held,  that,  as  the  order 
for  the  goods  was  received  at  Oxford, 
the  "whole  cause  of  action"  did  not 
arise  in  Manchester,  so  as  to  give  the 
county-court  there  jurisdiction  to  try 
it,  under  the  9  &  10  Vict.  c.  95,  s.  60. 
Borthwich,  App.,  Walton,  Resp.,  501. 

II.  Warranty  on  Sale  of  Goods. 
In  an  action  for  a  breach  of  warranty 
on  the  sale  of  goods  upon  a  written 
contract,  parol  evidence  is  not  admis- 
sible to  shew  that  the  seller's  agent  at 
the  time  of  the  sale  represented  the 
goods  to  be  of  a  particular  quality. 
Hamor  v.  Groves,  667. 

ni.  Confirmation  of, — See  Exbcutobs 

AND  AdMINIBTBATOBS. 

IV.  Power  of, — See  Libn. 
And  see  Contbact. 
Wabbanty. 


SATISFACTION. 
See  AccoBD  and  Satisfaction. 

SECURITY  FOR  COSTS. 
Debt  assigned  and  Plaintiff  insolvent. 
Where  a  plaintiff  is  insolvent,  and 
has  assigned  the  debt  for  which  the  ac* 


866  13I1IBX. 


4mi  it  hr^mfHy  mmd  is  j«Mf  fir  fie  I  iag  kif  i\fuml M  Ar  tMr  «f  iw.tli 
ioM^  ^  #ie  mitifmev,  Ae  coort  viD  !  the    goodi    to   per    tke 
(«aq»el  him  to  gire  letmity  for  cottSw       We^emer  t.  ^mU,  2*5. 

SEDUCTIOX. 

A.  ■gfwJ  with   &  to  pcnui  kif 
(BL»  dn^to*  (vho  wm  then  ranfine 
vi&  kni  w  pKt  of  hit  fiauZr)  to 
hii  ( JL  V  icrfiM^  to  unit  im  hk 

:— HcU,  that  &  Bigte  MB- 
far  her  KdKtna  Vt  A. 

t£ifT. 


ST  tXT>rR 


Li 


1.  ssrsaiL  fooL  — •'^t'nr. 


L    ZMahac>f   if  Imiunw   if  3u.    if     mi  &  amCTtrc  izr  wl 


%,  -tpraouGBiiai  fnoE  ^vsua.  I.  Ti  sl  i 

"^  jHHiu'^pg  s3iiuBBei£      aiiit  mii  »£ul  aiL  asbvssi    rv    :us 


INDEX. 


867 


and  labour  and  materialfl  and  for  com- 
mission due  and  payable  in  respect 
thereof,  and  for  money  paid  by  the 
plaintiff  for  the  defendant  at  his  re- 
quest, and  for  money  due  on  accounts 
stated," — the  defendant  pleaded, — as  to 
so  much  of  the  claim  as  related  to 
money  payable  by  the  defendant  to  the 
plaintiff  for  the  said  work  and  mate- 
rials and  commission,  and  for  money 
paid  by  the  plaintiff,  and  for  money  due 
from  the  defendant  upon  the  said  ac- 
counts stated, — that  the  plaintiff  was 
a  stock  and  share  broker,  and  that  the 
defendant  employed  him  as  such  broker, 
afler  the  passing  and  coming  into  ope- 
ration of  the  said  act  of  parliament 
(referring  to  the  8  &  9  Vict.  c.  109, 
mentioned  in  a  former  plea),  to  enter 
into,  and  the  plaintiff  accordingly  en- 
tered into,  on  his  behalf,  certain  con- 
tracts by  way  of  gaming  and  wagering, 
"  contrary  to  the  form  of  the  statute," 
that  is  to  say,  certain  wagering  con- 
tracts, under  the  semblance  of  pre- 
tended sales,  respecting  the  market 
price  and  value  of  certain  public  and 
other  stock,  shares,  scrip,  and  goods,  and 
chattels,  on  certain  days  then  to  come, 
whereby,  under  pretence  of  contracts, 
the  plaintiff  agreed  with  divers  per- 
sons whose  names  were  to  the  defend- 
ant unknown,  that,  if  the  price  and 
value  of  the  said  public  stock  and 
shares,  scrip,  goods,  and  chattels, 
should  be  lower,  &c.,  and  vice  vers^, 
"differences"  should  be  paid.  The 
plea  then  went  on  to  allege,  that  no 
real  sale  was  intended,  and  that  the 
plaintiff  knew  it ;  and  that  the  work 
and  labour  in  the  declaration  mentioned 
was  done,  and  the  commission  claimed, 
in  respect  of  the  making  of  the  said 
wagers  and  contracts  in  the  plea  men- 
tioned ;  and  that  the  money  paid  by  the 


plaintiff  was  paid  by  him  as  such 
broker  in  settling  such  differences  :— 

Held,  that  the  plea  was  no  answer  to 
the  action.     Knight  v.  Fitch,  566. 

2.  Semble,  that  it  was  substantially 
a  plea  founded  on  the  8  &  9  Vict.  c. 
109,  s.  18 :  but  that,  if  it  was  to  be 
treated  as  a  plea  founded  on  the  stock- 
jobbing act,  7  G.  2,  c.  8,  it  should  have 
shewn  that  each  of  the  contracts  men- 
tioned therein  involved  a  dealing  in 
public  stock,    lb. 

SUEEENDEE. 
Presumption   of, — Sec    Outstanding 

Tbbm. 

SUEVEYOE. 
Sec  Ecclesiastical  Valuation. 


TENDEE. 
See  Pleading,  III. 

TEEM. 

See  Outstanding  Tbbm. 

TEESPA88. 
For  Mesne   Profits, — See   Plbading, 

VII,  2. 

TBOVEE. 
Judgment  in, 
Semble,— iper  Jervis,  C.  J.,— that  a 
judgment  in  trover  vests  the  property 
in  the  goods  in  the  defendant,yr(w»  the 
time  of  the  conversion,  Buckland  v. 
Johnson,  145. 


UNSATISFIED  TEEM. 
See  Outstanding  Tbbm. 
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USE  AND  OCCUPATION. 
Compentatwn  for, 
A.  entered  into  an  agreement  (in 
writing)  with  B.  to  take  certain  pre- 
miaes,  at  a  certain  yearly  rent, — ^the 
premiaes  to  be  put  into  repair  by  B., 
and  the  rent  not  to  be  payable  until  the 
repaira  were  completed.  A.,  by  hia 
tenant,  occupied  the  premisea  for  aix 
montha,  and  then  quitted,  the  atipulated 
repaira  not  having  been  done : — Held, 
that  B.  waa  entitled  to  maintain  an 
action  for  uae  and  occupation,  aa  upon 
an  implied  agreement  to  pay  ao  much 
aa  the  occupation  might  be  reaaonably 
worth.     Smith  y.  JSldridge,  236. 


VALUATION. 

See  EcoLEaiASTioAL  Valuation. 

VENIEE  DE  NOVO. 
See  Wbit  of  Ebbob. 

VERDICT. 
Entering, — See  Pbacticb,  VI. 

VESTRY  MEETING. 
Notice  of, 
A  rate  may  be  made,  under  the  pro- 
yiaiona  of  the  68  G.  3,  c.  46,  as.  69,  60, 
for  the  purpoae  of  paying  the  principal 
and  interest  of  money  borrowed  in  the 
manner  provided  by  that  act,  at  a 
meeting  of  which  the  notice  required 
by  the  26th  section  of  the  69  G.  3,  c. 
134,  haa  not  been  given, — the  latter 
atatute  not  repealing  the  former,  but 
merely  providiag  a  further  mode  of 
raiaing  the  necessary  funds.  Famell 
V.  Smith,  572. 


WAGERING  CONTRACT. 
Sige  GAMive. 

WAIVER. 
See  Pbaoticb,  I,  2. 

WARRANT  OF  ATTORNEY. 
To  eeeure  Instalmente  jqf  an  Annuity. 

By  the  7  &  8  Vict.  c.  96,  a.  25,  auma 
payable  by  way  of  annuity  are  to  be 
deemed  debfts :  and  by  a.  67, — reciting 
"  that  it  ia  expedient  to  limit  the  pre- 
aent  power  of  arreat  upon  final  prooeaa," 
it  is  enacted  "  that  no  peraon  ahall  be 
taken  or  charged  in  execution  upon 
any  judgment  obtained  in  anj  action 
for  the  recovery  of  any  debt,  wherein 
the  sum  recovered  ahall  not  exceed  20/., 
excluaive  of  the  ooata  recovered  by 
auch  judgment." 

A.  aigned  judgment  for  500/.  on  a 
warrant  of  attorney  given  by  B.  to  ae- 
cure  an  annuity  of  32/.  by  half-yearly 
paymenta,  and  took  B.  in  execution 
for  one  inatalment  of  16/. : — ^Held, — 
dubitante  Williams^  J., — that  B.  waa 
entitled  to  be  diaoharged  firom  oua- 
tody  under  the  above  act,  the  "aum 
recovered"  by  the  action  being  16/. 
Johnson  v.  JEEarris,  367. 

WARRANTY. 
I.  On  Sale  qf  a  Horse. 
1.  A.  aent  hia  horae  to  Tatteraall'a 
for  aale  by  public  auction,  where  he 
waa  to  be  aold  without  a  warranty. 
On  the  day  prior  to  the  intended  aale, 
meeting  B.  at  the  atable,  and  aeeing  him 
in  the  act  of  examining  the  horae'a  lega, 
A.  aaid, — ^"You  have  nothing  to  look 
for :  I  aaaure  you  he  ia  perfectly  aound 
in  every  reap^ct;"  whereupon,  B.  re- 
plied, "  If  you  aay  ao,  I  am  perfectly 
aatiafied,"  and,  upon  the  flutii  of  the 
repreaentation  ao  made  to  him  by  A., 
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— which  was  admitted  to  have  been 
made  in  perfect  f^ood  faith, — ^became 
the  purchaser : — Held,  that  there  was 
no  evidence  of  loarranty  to  go  to  a 
jury, — the  representation  made  by  A. 
on  the  day  preceding  the  auction  form- 
ing no  part  of  the  contract  of  sale. 
Sopkitu  y.  Tanqueray,  130. 

2.  Q,U€Bre,  per  Maule,  J.,  as  to  the 
legality  of  such  a  secret  bargain  for  a 
warranty,  where  third  persons  attend- 
ing the  sale  are  bidding  upon  the  sup- 
position that  the  sale  is  without  war- 
ranty.   Ih. 

n.  On  Sale  of  Ooods, 
In  an  action  for  a  breach  of  war- 
ranty on  the  sale  of  goods  upon  a 
written  contract,  parol  evidence  is  not 
admissible  to  shew  that  the  seller's 
agent  at  the  time  of  the  sale  repre- 
sented the  goods  to  be  of  a  particular 
quality.    JSarnor  v.  Groves,  667. 

WILL. 
See  Devisb. 

WINDING-UP  ACTS. 
Construction  of. 

The  66th  section  of  the  7  &  8  Vict, 
c.  110,  enables  a  creditor  to  enforce  a 
judgment  obtained  against  a  joint-stock 
company  completely  registered,  by  exe- 
cution against  shareholders. 

The  50th  section  of  the  winding-up 
act,  11  &  12  Vict.  c.  45,  provides,  that, 
after  the  appointment  of  an  official 
manager  imder  that  act,  all  actions 
brought  against  the  company  or  any 
person  duly  authorised  to  he  sued  as 
nominal  plaintiff  on  behalf  qfthe  com- 
pany,  shall  be  brought  against  the 
official  manager. 

And  the  12  &  13  Vict.  c.  108,  s.  1, 


extends  the  provisiona  of  the  last-men- 
tioned act  to  all  partnerships  consisting 
of  more  than  seven  members  :*- 

Heldf  that  a  judgment  obtained 
against  the  official  manager  can  only  be 
enforced  against  a  shareholder,  where 
the  action  is  one  which  could  be 
brought  against  the  company  as  a 
company,  or  against  some  person  au- 
thorised to  be  sued  on  their  behalf; 
and,  consequently,  that  the  provisions 
of  the  winding-up  acts  do  not  apply  to 
the  case  of  an  action  against  a  non-re- 
gistered company.  Pritchard  v.  The 
London  and  Birmingham  Extension, 
Northampton,  Daventry,  Leamington, 
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WRIT  OF  EEEOR. 
Upon  the  argument  of  a  writ  of  error 
on  the  ground  that  a  plea  which  has 
been  found  for  the  defendant  is  bad 
in  law,  it  is  no  ground  for  a  venire  de 
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